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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

JOHN DOE #1, a minor by his parent and natural

guardian PARENT #1; JOHN DOE #2, a minor by his

parent and natural guardian PARENT #2; JOHN DOE #3,

a minor by his parent and natural guardian PARENT #3;

JANE DOE #4, a minor by her parent and natural

guardian PARENT #4; JANE DOE #5, a minor by her

legal guardian GRANDPARENT #5; JANE DOE #6, a

minor by her legal guardian GRANDPARENT #5; JOHN

DOE #7, a minor by his parent and natural guardian

PARENT #7; JANE DOE #8, a minor by her parent and

natural guardian PARENT #8; JOHN DOE #9, a minor by

his parents and natural guardians PARENT #9A and

PARENT #9B; JANE DOE #10, a minor by her parent

and natural guardian PARENT #10; JANE DOE #11, a

minor by her parent and natural guardian PARENT #11;

JANE DOE #12, a minor by her parent and natural

guardian PARENT #12; JOHN DOE #13, a minor by his

parent and natural guardian PARENT #13; JANE DOE

#14, a minor by her parent and natural guardian PARENT

#14; JANE DOE #15, a minor by her parent and natural

guardian PARENT #15; JOHN DOE #16, a minor by his

parent and natural guardian PARENT #16; JOHN DOE

#17, a minor by his parents and natural guardians

PARENT #17A and PARENT #17B; JOHN DOE #18, a

minor by his parents and natural guardians PARENT

#18A and PARENT #18B; JOHN DOE #19, a minor by

his parent and natural guardian PARENT #19; JANE

DOE #20, a minor by her parent and natural guardian

PARENT #20; JOHN DOE #21, a minor by his parent and

natural guardian PARENT #21; JOHN DOE #22, a minor

by his parent and natural guardian PARENT #22; JOHN

DOE #23, a minor by his parent and natural guardian

PARENT #23; 1 and FAMILIES FOR EXCELLENT

SCHOOLS, on behalf of all persons similarly situated,



16 Civ. 1684 (NGG)

(RLM)

JURY TRIAL

DEMANDED

AMENDED

COMPLAINT



Plaintiffs,

1



A plaintiff may proceed under a pseudonym when the plaintiff’s interest in anonymity outweighs the public

interest in disclosure and any prejudice to the defendant. Sealed Pl. v. Sealed Def., 537 F.3d 185, 189 (2d Cir. 2008).

Plaintiffs have already experienced retaliation. Public dissemination of Plaintiffs’ identities will significantly

exacerbate the anxiety, shame, and humiliation that they have already endured due to Defendants’ actions and

inactions. Identifying the Plaintiffs will also place them in harm’s way by putting them under threat of violence or

emotional torment from their bullies or their bullies’ parents. The Parties have already executed a Stipulation as to

confidentiality and non-retaliation, such that Plaintiffs’ identities will be provided to the Defendants upon the filing

of this Amended Complaint.



1
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v.

NEW YORK CITY DEPARTMENT OF EDUCATION

and CARMEN FARIÑA, in her official capacity as

Chancellor of the New York City Department of

Education,

Defendants.



“[A]n effective and appropriate education may be negated by child bullying. When a school

fails to take reasonable steps to prevent such objectionable harassment of a student, it has

denied her an educational benefit protected by statute.” 2

Plaintiffs, JOHN DOE #1 (“JD1”), a minor by his parent and natural guardian PARENT #1;

JOHN DOE #2 (“JD2”), a minor by his parent and natural guardian PARENT #2; JOHN DOE #3

(“JD3”), a minor by his parent and natural guardian PARENT #3; JANE DOE #4 (“JD4”), a minor

by her parent and natural guardian PARENT #4; JANE DOE #5 (“JD5”) and JANE DOE #6

(“JD6”), minors by their legal guardian GRANDPARENT #5; JOHN DOE #7 (“JD7”), a minor

by his parent and natural guardian PARENT #7; JANE DOE #8 (“JD8”), a minor by her parent

and natural guardian PARENT #8; JOHN DOE #9 (“JD9”), a minor by his parents and natural

guardians PARENT #9A and PARENT #9B; JANE DOE #10 (“JD10”), a minor by her parent and

natural guardian PARENT #10; JANE DOE #11 (“JD11”), a minor by her parent and natural

guardian PARENT #11; JANE DOE #12 (“JD12”), a minor by her parent and natural guardian

PARENT #12; JOHN DOE #13 (“JD13”), a minor by his parent and natural guardian PARENT

#13; JANE DOE #14 (“JD14”), a minor by her parent and natural guardian PARENT #14; JANE

DOE #15 (“JD15”), a minor by her parent and natural guardian PARENT #15; JOHN DOE #16

(“JD16”), a minor by his parent and natural guardian PARENT #16; JOHN DOE #17 (“JD17”), a



2



T.K. v. New York City Dep’t of Educ., 779 F. Supp. 2d 289, 293 (E.D.N.Y. 2011).



2
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minor by his parents and natural guardians PARENT #17A and PARENT #17B; JOHN DOE #18,

a minor by his parents and natural guardians PARENT #18A and PARENT #18B; JOHN DOE

#19 (“JD19”), a minor by his parent and natural guardian PARENT #19; JANE DOE #20

(“JD20”), a minor by her parent and natural guardian PARENT #20; JOHN DOE #21 (“JD21”), a

minor by his parent and natural guardian PARENT #21; JOHN DOE #22 (“JD22”), a minor by his

parent and natural guardian PARENT #22; JOHN DOE #23 (“JD23”), a minor by his parent and

natural guardian PARENT #23 (hereinafter, “Named Class Plaintiffs”); and Families for Excellent

Schools, by their undersigned attorneys, Walden Macht &amp; Haran LLP, on behalf of all persons

similarly situated, allege as follows:

INTRODUCTION

1.



New York law guarantees every child the right to a public school education free



from violence, harassment and bullying. The New York State Legislature has dictated that school

districts must each implement a comprehensive system to report, investigate, and remediate

student-on-student and teacher-on-student violence.

2.



Although the Chancellor of the New York City Department of Education (“DOE”)



has promulgated several regulations (the “Regulations”) addressing in-school violence, 3 these

regulations have proven ineffective and inadequate to stem system-wide violence within New

York City’s public schools. The level of violence within New York City’s public schools is

already staggering but increasing precipitously. The 2014-15 school year (the last complete school

year) showed levels of violence not seen since the early 2000s. Compared to the prior year alone,

the number of violent incidents within New York City’s public schools rose by 23%. 4 Since 2014,



3

4



See Chancellor’s Regulations A-420, A-421, A-449, and A-832.

See Declaration of Nathan Jensen, dated May 23, 2016 (“Jensen Dec’l”), ¶ 3.



3
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forcible sex offenses rose by 90%, assault with serious physical injury rose by 48%, and acts of

reckless endangerment rose by 28%. 5

3.



New York City public schools are not only increasingly dangerous, they are also



disproportionately dangerous as compared to schools in the rest of New York State. In 2014-15,

New York City enrolled 39.5% of the State’s public school students, yet it contained 84.3% of the

State’s “persistently dangerous” 6 schools. 7 In fact, a school in New York City is seven times more

likely than a school in other parts of New York State to be persistently dangerous. 8

4.



The violence knows few boundaries, except that, on average, White and Asian



students encounter far fewer incidents of school violence than Black and Hispanic students.

During the 2014-15 school year, New York City schools experienced an average of 15 violent

incidents 9 and 32 disruptive 10 incidents for every 1000 students. 11 In the eleven geographic school

districts where at least 90% of students were Black or Hispanic, the rate of violent incidents jumped



5



Id. ¶ 4.

Federal law requires each state to determine which public schools are “persistently dangerous” annually. The

New York State Education Department designates a school as persistently dangerous if, for two consecutive years,

the school either has (1) a School Violence Index (“SVI”) of 1.5 or greater or (2) an SVI of 0.5 or greater and a total

of 60 or more violent incidents. SVI is a ratio of violent incidents to enrollment in a school and is determined by the

number of incidents, the seriousness of the incidents, and the school’s enrollment.

7

Jensen Dec’l ¶ 5 - 6.

8

Id. ¶ 7.

9

The term “violent incident” refers to serious crimes and incidents involving weapons that have been reported to

the N.Y. State Education Department’s Violent and Disruptive Incident Reporting (“VADIR”) system. It includes

homicides, forcible sex offenses, other sex offenses, robbery, assault with serious physical injury, arson, kidnapping,

assault with physical injury, reckless endangerment, minor altercations with weapons, intimidation with weapons,

harassment with weapons, menacing with weapons, bullying with weapons, burglary with weapons, criminal mischief

with weapons, larceny or other theft with weapons, riots with weapons, and weapons possession. It does not include

other disruptive incidents.

10

The term “other disruptive incident” refers to incidents reported pursuant to VADIR that are neither serious

crimes nor involve weapons, but still contribute significantly toward the creation of a hostile education environment.

Other disruptive incidents include minor altercations without weapons, intimidation without weapons, harassment

without weapons, menacing without weapons, bullying without weapons, burglary without weapons, criminal

mischief without weapons, larceny or other theft without weapons, bomb threats, false alarms, riots without weapons,

drug possessions, alcohol possessions, and other disruptions.

11

Id. ¶ 8 – 9.

6
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to 22 violent incidents per 1000 students. 12 These districts also averaged 44 disruptive incidents

per 1000 students. 13 By comparison, school districts with less than 50% of Black and Hispanic

students experienced only 11 violent incidents and 29 disruptive incidents per 1000 students.

5.



Brooklyn is both the borough with the most public schools students (over 340,000



students)14, and home to the most-violent school district 15: District 23, which includes Ocean Hill,

Brownsville, and parts of East New York, averages 36 violent and 33 disruptive incidents per 1000

students. 16 District 23 also has the highest percentage of Black and Hispanic students in the city

(96.9%). 17 Queens, however, is home to the safest, and the least Black or Hispanic, school district

in the city18: District 26, which includes Bayside, Fresh Meadows, and Jamaica Estates, averages

less than 6 violent and 22 disruptive incidents per 1000 students. 19 Thus, the largely Black and

Hispanic students at District 23 schools are six times more likely to suffer in-school violence than

the largely White and Asian population at District 26 schools.

6.



Although the disparate impact on Black and Hispanic students is troubling, in-



school violence also has a disproportionately severe impact on very young students, who have

endured violence during the most important part of their developmental years, leaving these young

children depressed, confused, angry, resistant to attending school at all, and ill-equipped to succeed

when they do. 20 As several of the narratives provided by the Named Class Plaintiffs attest,



12



Id. ¶ 10.

Id. ¶ 11.

14

Id. ¶ 12.

15

Id. ¶ 13.

16

Id. ¶ 14.

17

Id. ¶ 15.

18

Id. ¶ 16.

19

Id. ¶ 17.

20

See T.K., 779 F. Supp. 2d at 299 (“(T)he highest prevalence of bullying is among elementary-school aged

children.”) (quoting Gwen M. Glew, et al., Bullying: Psychological Adjustment and Academic Performance in

Elementary School, 159 ARCHIVES OF PEDIATRIC AND ADOLESCENT MED. 1026, 1026 (2005)).

13



5



Case 1:16-cv-01684-NGG-RLM Document 14 Filed 05/24/16 Page 6 of 169 PageID #: 136



unremediated bullying also has the sad result of causing copy-cat acts of violence against young

student-victims, escalating the violence and destroying any chance of meaningful learning.

7.



In addition to having a disparate impact on Black, Hispanic and very young



students, in-school violence, harassment and bullying also has a disproportionate impact on

students who identify as lesbian, gay, bisexual or transgender. 21

8.



In-school violence, harassment and bullying also has a disproportionate impact on



students with disabilities, which is true of several of the Named Class Plaintiffs. 22

9.



Several root causes underlie Defendant DOE’s failure to address and remediate in-



school violence in New York City’s public schools, despite the clear mandate from the New York

State Legislature to do so. Many schools do not adhere to the Regulations, and Defendant DOE is

apparently unable or unwilling to force compliance. Even though the Regulations are written to

apply to every act of in-school violence, teachers and administrators either ignore, are unaware of,

or are tacitly or explicitly permitted to deviate from the Regulations, resulting in a failure to

remediate in-school violence. This leaves young and vulnerable victims exposed to continuing or

new acts of violence. Moreover, the Regulations themselves are deficient in a number of respects,

including as applied by schools. Schools often “remediate” violence by forcing the victim—rather

than the perpetrator—to change schools or class rooms without fully investigating the allegations

of violence, thereby upending the victims’ lives, interfering with their education, and causing

psychological strains that exacerbate the damage from the violence they have already endured.



21



See GAY, LESBIAN &amp; STRAIGHT EDUCATION NETWORK, 2013 National School Climate Survey (2013), available

at

http://www.glsen.org/sites/default/files/2013%20National%20School%20Climate%20Survey%20Full%20Rep

ort_0.pdf (finding “55.5% of LGBT students felt unsafe at school because of their sexual orientation, and 37.8%

because of their gender expression”).

22

See Jonathan Young et al., Bullying and Students with Disabilities, WHITE HOUSE CONFERENCE ON BULLYING

PREVENTION, at 73 (2011) (“While both students with and without disabilities face significant negative emotional,

educational and physical results from bullying, students with disabilities are both uniquely vulnerable and

disproportionately impacted by the bullying phenomenon.”).



6
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This custom and practice of punishing the victim by forcing him or her to transfer schools or class

rooms as a “remedy” for violence is not only unfair and wrong-headed, but contravenes explicit

Defendant DOE’s policy, and operates as an additional unconstitutional deprivation of the victims’

right to a public school education.

10.



Worse still, many schools retaliate against students who report in-school violence,



as detailed infra, which has a chilling effect on future reporting. Several of the Named Class

Plaintiffs have suffered this “blame the victim” approach, which has caused severe anxiety and

depression, suppressed their interest in learning, and even had a serious impact on their parents.

11.



Tragically, the scope and severity of the problem has been masked by Defendant



DOE’s custom and practice of underreporting school-violence statistics, in violation of state law. 23

For example, an audit by the Office of the State Comptroller, released in April 2015, reviewed

incidents of violence in ten public schools and found that nearly one third of all incidents go

unreported. “The more than 400 episodes that went unreported at the 10 schools included 50

assaults resulting in injuries, among them one case at Intermediate School 27 on Staten Island in

which a student pushed another student over a desk, knocking him to the floor with the desk

landing on top of him; 13 sex offenses; and two instances of confiscated weapons.” 24 Moreover,

New York State data shows that New York City public schools experienced 15,934 violent

incidents during the 2014-15 school year, yet the New York City Police Department’s



23



See N.Y. EDUC. L. § 2802 (requiring school districts to annually report violent and disruptive incidents to the

New York State Education Commissioner); 8 NYCCR 100.2(kk)(3) (requiring school districts to annually report

material incidents of harassment, bullying, and discrimination to the New York State Education Commissioner).

24

Kate Taylor, New York City Underreported School Violence to State, Audit Shows, N.Y. TIMES, Apr. 29, 2015,

http://www.nytimes.com/2015/04/30/nyregion/new-york-city-underreported-school-violence-to-state-auditshows.html.
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(“NYPD’s”) School Safety Division publicly released data reporting only 6875 incidents for the

same period, a divergence of nearly 57%. 25

12.



Taken together, all of these acts and omissions by Defendant DOE, especially in



the face of overwhelming evidence of a systemic problem (which is undoubtedly known by

Defendant DOE), reveal a custom and practice of deliberate indifference to in-school violence,

creating a culture of indifference to continued, violent assaults against Named Class Plaintiffs and

others similarly situated. As described in more detail infra, Defendant DOE’s actions and

inactions are clearly unreasonable in light of all known circumstances. Moreover, although the

various episodes endured by the Named Class Plaintiffs are tragic and disturbing individually,

Defendant DOE’s actions and inactions in light of the pervasiveness of the overall problem may

fairly be said to “shock the contemporary conscience.” 26

13.



This Complaint therefore contains six claims for relief. The first alleges that the



Named Class Plaintiffs and those similarly situated are being deprived of their property and liberty

interests in a public education, as guaranteed by the State of New York, without due process of

law, in violation of the Due Process Clause of the Fourteenth Amendment to the U.S. Constitution,

a procedural due process claim. The second claim alleges that Defendants have failed to protect

two subclasses of Named Class Plaintiffs—students on individualized education programs and

elementary school students—and those similarly situated—with whom Defendants have a special

relationship—from unjustified intrusions on personal security, in violation of the Due Process

Clause of the Fourteenth Amendment to the U.S. Constitution, a substantive due process claim.

The third claim alleges that Defendants are selectively enforcing—or failing to enforce—the



25



Yoav Gonen, Violent Incidents at NYC Schools Soar While de Blasio Claims They’re Safer than Ever, N.Y.

POST, Feb. 18, 2016, http://nypost.com/2016/02/18/violent-incidents-at-nyc-schools-soar-while-de-blasio-claimstheyre-safer-than-ever/.

26

See T.K., 779 F. Supp. 2d at 315 (quoting Matican v. City of New York, 524 F.3d 151, 155 (2d. Cir. 2008)).
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Regulations in a manner that violates the Equal Protection Clause of the Fourteenth Amendment

to the U.S. Constitution. The fourth claim alleges that Defendants have failed to provide the

subclass of students with disabilities with free and appropriate public education, in violation of the

Individuals with Disabilities Education Act (“IDEA”). In the fifth claim, Named Class Plaintiffs

allege that they, and those similarly situated, have been deprived of their right to an education

guaranteed by the New York State Constitution and state law. Finally, the Named Class Plaintiffs

allege in their sixth claim for relief that, in failing to follow the Regulations to curtail violence in

schools, Defendants have failed to follow lawful procedure as required under New York State law,

C.P.L.R. 7803(3).

14.



Students cannot learn in educational environments where violence is commonplace.



“[T]he day-to-day adverse effects of bullying in damaging educational opportunities to students

are as real as they are unnoticed. It is a problem that affects the school performance, emotional

well-being, mental health, and social development of school children throughout the United

States.” 27 Thus, Defendant DOE’s custom and practice of deliberate indifference has robbed, and

will continue to rob, children of their chance to learn and succeed within the public school system.

Named Class Plaintiffs bring this action on behalf of themselves and all children similarly situated

to address the unconstitutional deprivation of their protected property and liberty interest in a

public school education.

15.



As described more fully infra, Defendants manage and perpetuate an educational



system that is characterized by chronic and deliberate indifference to the pervasive violence,

intimidation and harassment experienced by their students. The system is pock-marked by a

“blame the victim” mentality, which often results in de facto punishment of, or retaliation against,



27



See id. at 298.
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