
            Kasie Ducharme, a 27-year-old mother of three, was arrested by Augusta 
police the afternoon of June 21, 2007, on a probation violation warrant and taken to the 
Butler County Jail. Four days later, she was dead, the victim of an infection known as 
methicillin-resistant staphylococcus aureus (MRSA). Here are some facts about MRSA 
from the U.S. National Library of Medicine: http://1.usa.gov/ike1xV 
  
            In 2009, Ducharme’s mother, Dana Rogers, sued Butler County, Sheriff Craig 
Murphy, several deputies, as well as a company owned in part by Dr. Richard Kuhns, an 
El Dorado physician which, at the time, had a contract with the county to provide health 
care for inmates. The lawsuit was settled out of court on July 20, 2011. The county’s 
insurer paid $75,000, but the terms of the settlement with El Dorado Internal Medicine, 
LLC, were confidential. None of the defendants admitted being at fault for Ducharme’s 
death.   
  
            Medical staff at the jail, including an advanced registered nurse practitioner -- a 
nurse allowed to prescribe medications and order procedures under the supervision of a 
physician – a  licensed practical nurse, and a certified nurse aide examined Ducharme 
at various times during her incarceration. A physician never examined her while she 
was in custody except for the one who pronounced her dead when she was taken by 
ambulance to Susan B. Allen Memorial Hospital in El Dorado the evening of June 25. 
  
            Legal and other public documents regarding Ducharme’s tragic death not only 
reveal an apparent failure to detect and treat a survivable illness, but they call into 
question the investigative procedures of current Butler County Sheriff Kelly Herzet, who 
was the lead detective assigned to the Ducharme case. The documents also show that 
Butler County Commissioners and County Administrator Will Johnson, took an active 
role in choosing jail health care providers, including terminating the contract with Dr. 
Kuhns in 2008. Under Kansas law, the sheriff is in charge of the jail; however, county 
commissioners hold the purse strings.   
  
            The facts presented in this story were obtained from two orders signed by U.S. 
District Judge J. Thomas Marten, who presided over the case, as well as the deposition 
of Herzet. A deposition is sworn testimony taken before trial in an attempt to discover 
the facts of the case. Butler County Commission minutes were also examined. Links to 
the documents appear below. 
  
The Timeline 
  
            The day after arriving at the jail, Ducharme complained of right hip pain. She 
stated that she didn’t remember what happened to her hip. An examination noted “drug 
track marks” on both arms and that Ducharme reported using one gram of 
methamphetamine a day. At autopsy, however, the only drugs discovered in 
Ducharme’s system were Tylenol and Tramadol, painkillers she had been given at the 
jail, according to Herzet’s deposition. 



  
            Ducharme’s next request for medical treatment came at 3:34 a.m. June 24. 
Deputy Dana Burns sent Tamara Harper, the advanced registered nurse practitioner, 
this e-mail: “Ducharme #2520 In complaining of pain from her right knee up to her 
right hip. Her right knee is double the size of her left knee. No bruising that I can see, 
pulses are good in her foot and she was able to apply pressure to my hand and pulls 
against my hand with her foot. She stated she was seen by a nurse when she was 
booked in on the 21st.” 
  
            Jean Valentine, a licensed practical nurse, then examined Ducharme at about 
9:30 a.m. Valentine noted that Ducharme’s knee was swollen and gave her some 
Motrin, a painkiller, and an ice pack. 
  
            Ducharme filled out a medical treatment request form at 11 p.m. stating, in 
part: “My leg is broke. I need to go to the hospital now I can’t take the pain any more 
it’s hurting my chest now. Please thanks, Kasie. What time and day did the injury or 
illness begin? Day I got arrested.” Marla Park, a certified nurse aide, then examined 
Ducharme. 
  
            In his June 1, 2011, order dismissing some of Rogers’ claims and allowing 
others to go to trial, Judge Marten wrote: “Initially she complained of chest pain and 
stated that her leg was broken. Park asked her why she was in medical and she stated, 
‘I need to go to the hospital, I can’t breathe, my leg is broken, I want to stay in here, 
it’s cool, my chest hurts, you need to give me something for the pain, or take me to the 
hospital.’ However, she talked without distress and did not stop to take a breath. 
Ducharme further expressed her desire for medication because ‘there were lots of other 
women in the dorm that get all kinds of meds, and their leg isn’t hurting them and I 
want what they’re getting.’ Park explained to her that she could not just get any 
medicine she wanted. Ducharme then said ‘my leg is causing my chest to ache.’ Park 
asked if her chest was hurting and she said no. Park notified Harper, and they gave 
Ducharme 6 packets of Ibuprofen and an ice pack.” 
  
            Harper, the nurse practitioner, first examined Ducharme at about 9:30 a.m. 
June 25. Ducharme was taken to the jail medical facility in a wheelchair. In addition to 
leg pain, she complained of intermittent pain in her left lower rib and chest wall when 
she breathed in. Harper prescribed the painkillers Ibuprofen, Tramadol, and Tylenol, ice 
packs, and ordered an X-ray of Ducharme’s knee, which revealed no fracture. 
  
            After lunch, Ducharme, in a wheelchair, attended a court hearing before Butler 
County District Judge David Ricke. She was throwing up and told Ricke, “they’re being 
so mean and I asked to go to EMS and they won’t take me ‘cause they said they were 
low staff.” Ricke ordered that court staff send written communication to the jail to make 
sure Ducharme was getting the medical treatment she needed; however, there was a 
dispute as to whether the medical staff was ever notified of Ricke’s order. 



  
            “Deputy Chad Archer relieved (Deputy Michael) Schmidt from his shift at about 
5:18 p.m. Before he left, Ducharme fell while walking to the restroom,” Judge Marten 
wrote. “April Blackburn and Amy Cain-Sudderth, inmates, testified that Schmidt laughed 
and told everyone not to help her up and that if she could not get up on her own she 
could ‘piss herself.’” 
  
            According to a footnote in Marten’s order, Schmidt was on a “period of 
reckoning” on the night Ducharme died. He had been suspended for three days and 
placed on probation for obtaining a female inmate’s telephone number about 10 months 
earlier. 
  
            Ducharme’s condition continued to worsen. About 6:30 p.m., a couple of 
inmates helped Ducharme take a shower. They had to carry her on a mat. She couldn’t 
hold her head up. Judge Marten’s order describes Kasie Ducharme’s final moments: 
  
            “At 8:03 p.m, Park paged Harper at her home and informed her Ducharme was 
complaining of increased pain and that her hands were purple, blotchy, and she was 
yellow in color. Harper left her house and arrived at the jail at 8:30 p.m. While waiting 
for Ducharme, Amy Cain, an inmate, informed Harper she had helped Ducharme 
shower earlier in the day because Ducharme had trouble standing. A jail deputy then 
notified Harper that Ducharme had fallen from the wheelchair and was lying on the 
floor in the doorway of the women’s dorm. 
  
            “Harper arrived at the women’s dorm and saw Ducharme lying supine on the 
floor, she was pale and dry. Her feet were blotchy and her oral membranes were dry. 
Her pulse was 80. Several other inmates told Harper Ducharme was ‘shooting Dilaudid’ 
and methamphetamine and that she was walking on her own at times that day. After 
yelling at her to get up, Harper assisted Ducharme to a sitting position and Corporal 
Torres transported her to the clinic in a wheelchair. 
  
            “In the exam room, Ducharme appeared weak and moaned in response to 
questions. As Harper lifted Ducharme to help her onto the bed, Ducharme became 
unresponsive with agonal respirations and no noticeable pulse. Harper yelled at her to 
get up, then moved her to the floor and began CPR. EMS was notified. EMS applied an 
Automated External Defibrillator to her and resuscitation efforts continued. EMS then 
transported Ducharme to the emergency room at Susan B. Allen Memorial Hospital, 
where Dr. Rundell and the emergency room staff assumed care until all resuscitation 
efforts ceased.” 
  
            At 9:44 p.m. June 25, 2007, Kasie Ducharme was pronounced dead. Survivors 
included her children, Kaylee, James, and Alexander, and her parents, Jeff and Dana 
Rogers, all of Augusta. There was a visitation and a private family funeral service. 
  



            El Dorado Internal Medicine’s own expert, Dr. David McKinsey, faulted Park, the 
certified nurse aide, and Harper, the advanced registered nurse practitioner, for 
deviating from the standard of care. McKinsey criticized Harper for failing to order a 
chest X-ray, send Ducharme to the emergency room for evaluation of chest pain, or 
characterize the right lower leg swelling at the morning appointment the day Kasie died. 
He said Harper should have called an ambulance when she was called to come to the 
jail and immediately upon seeing Ducharme after arriving at the jail. Although 
Ducharme had a 50 percent chance of survival 22 hours before her death, she still had 
“a reasonable shot at survival as late as 8:30 p.m.,” McKinsey testified. 
  
The Investigation 
  
            Current Butler County Sheriff Kelly Herzet was a detective the night Kasie 
Ducharme died. Because he was on call, he became the lead investigator. He was a 
patrol deputy from 1984 until 1987 when he took a job at the Wolf Creek Nuclear 
Power Plant. Herzet then returned to patrol in 1993 before being promoted to detective 
in 2000. Then-Sheriff Craig Murphy appointed Herzet undersheriff in Dec. 2009. Dana 
Rogers’ attorney, Christian Webb, took a deposition from Herzet on March 1, 2010. 
  
            As undersheriff, Herzet was responsible for jail operations and had an office at 
the jail, which is located just east of El Dorado. Herzet estimated that he had been 
involved in “probably a hundred” death investigations, including four homicides, during 
his law enforcement career. He testified that this was his first investigation of a jail 
death. 
  
            Herzet testified that Kansas Bureau of Investigation agent Randy Ewy assisted 
with the investigation, but did not take an active role. The Kansas Legislature passed a 
law effective July 1, 2004, requiring the KBI to investigate all inmate deaths. The next 
year, the Legislature amended the law so that the KBI was not required to investigate 
inmate deaths if an autopsy, preliminary autopsy report, or death certificate determined 
a death was from natural causes, or if the inmate had received regular care from a 
licensed physician, according to an Associated Press story from August 21, 2005. 
  
            In his questioning, Webb focused on the manner in which Herzet gathered his 
information. None of the interviews with inmates or staff was recorded despite the fact 
that the sheriff’s department has an interview room equipped with audio and video 
equipment at its offices on South Gordy in El Dorado, as well as portable recording 
equipment. Herzet also did not ask nurse practitioner Tamara Harper to fill out a written 
report as he had done with inmates and jail deputies. 
  
WEBB: And did you ask Nurse Harper to fill out a written statement? 
HERZET: Nurse Harper told me it would be easier for her just to walk me through her 
documented medical chart to do my interview. 
WEBB: And was that in response to your request for a written statement? 



HERZET: I don’t remember if I asked her to do a written statement. She told me her 
medical record would speak for itself and tell the story. 
  
            A bit later in the deposition, Webb asked whether Herzet had inquired about 
medical tests Harper had ordered or consultation with other providers about 
Ducharme’s condition. 
  
WEBB: So in your interview with Nurse Harper, did you ask her any questions about 
what testing was undertaken or did you just listen? 
HERZET: I just listened to what she had to say. 
WEBB: After you got what she had to say, was there any follow-up with another 
medical provider independent of Nurse Harper to ascertain -- 
HERZET: No, sir. 
WEBB: -- what was done? No? 
HERZET: No. 
WEBB: Did Nurse Harper explain who she works for or where she works? 
HERZET: No, and I didn't ask. 
WEBB: Did Nurse Harper explain whether or not she consulted with anyone on Ms. 
Ducharme's treatment on June 25th, 2007? 
HERZET: I don't know and I didn't ask. 
WEBB: Did you essentially open up your note pad and write down what she told you 
about Kasie Ducharme's care? 
HERZET: Yes. 
  
            Herzet testified he neither interviewed Dr. Kuhns, Harper’s employer, nor 
obtained a copy of the agreement for Kuhns’ company to provide inmate health care at 
the jail. 
  
            When Herzet was done with his investigation, its findings didn’t go much 
further. 
  
WEBB: Who did you submit your investigation to when you were complete -- when it 
was completed? 
HERZET: To the file. You mean for review or for -- I didn't refer it to anyone. It went 
into the file. 
WEBB: It went to your file in the Butler County Sheriff's Office? 
HERZET: Yes. 
WEBB: Was it forwarded to anyone for review of any kind? 
HERZET: Not that I recall. 
WEBB: Wasn't submitted to the attorney general's office? 
HERZET: No. 
WEBB: Wasn't submitted to the Butler County District Attorney's office? 
HERZET: No. 
WEBB: Was it provided to Sheriff Murphy? 



HERZET: I might have briefed Sheriff Murphy afterwards, but, no, he didn't review the 
file. 
WEBB: When your investigation was completed, it went physically into a file folder? 
HERZET: Correct. 
  
County Commission’s Role 
  
            Dr. Richard Kuhns’ company, El Dorado Internal Medicine, LLC, provided 
inmate health care at the current Butler County Jail from the time it opened in 2003 
until 2008. The Feb. 11, 2003, commission minutes indicate he was paid $230,880 a 
year. On Jan. 7, 2008, Kuhns, Harper, and then-Sheriff Craig Murphy attended a 
meeting of the Butler County Commission. 
  
            “Dr. Kuhns stated that Ms. Harper has done a superb job and spends at least 
40 hours per week providing health care at the jail, while the minimum is 20 hours,” 
according to the meeting minutes. “Ms. Harper updated the Board on the scope of care, 
services provided, and pharmaceutical costs. Commissioner (Randy) Waldorf asked 
about attracting inmates because the county provides a high level of medical care on 
site. Ms. Harper said other counties and the U.S. Marshals do send inmates with 
medical needs to us because of the onsite medical care.” 
  
            Later in the meeting, Commissioner Jeff Masterson discussed “talking to Dr. 
Kuhns about medical staffing at the jail.”           
  
            On June 2, 2008, Murphy presented two bids from separate Peoria, Ill.-based 
companies to provide inmate health care at the jail. At the June 23, 2008, meeting, 
Commissioner Mike Wheeler reported Dr. Kuhns was interested in the contract for the 
jail. County Administrator Will Johnson asked Wheeler to share that with Murphy. 
Commissioners on Aug. 25, 2008, authorized Murphy to pursue a contract with 
Advanced Correctional Health Care, Inc., of Peoria, Ill., to be the new provider. 
Commissioners approved the five-year contract on Oct. 14, 2008, and instructed 
Johnson to terminate the contract with Dr. Kuhns. Advanced’s annual fee is $374,827, 
although the county sometimes receives a partial rebate. Advanced is apparently still 
providing services at the jail today. 
  
            Kasie Ducharme’s mother didn’t file her lawsuit against the county until June 
22, 2009, so it’s unclear whether her daughter’s death played a role in county 
commissioners’ decision to change jail health care providers. Sheriff Murphy retired April 
17, 2011, and the governor, on recommendation of the Butler County Republican 
Central Committee, appointed Herzet sheriff. Herzet is seeking his first term as the 
elected sheriff. 
  



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KASIE DUCHARME, DECEASED, BY AND

THROUGH DANA ROGERS, SPECIAL

ADMINISTRATOR, ET. AL.,

                                    Plaintiffs,

                                    vs.            Case No. 09-2338-JTM

THE BOARD OF COUNTY COMMISSIONERS OF

BUTLER COUNTY, KANSAS, ET. AL.,

                                    Defendants.

MEMORANDUM AND ORDER 

The following motions are before the court: Defendant El Dorado Internal Medicine, L.L.C.’s

Motion for Summary Judgment on Plaintiffs’ Claim for Punitive Damages (Dkt. No. 130);

defendants Board of County Commissioners of Butler County, Kansas and Sheriff Craig Murphy’s

Motion for Summary Judgment (Dkt. No. 133); and defendants Aaron Hall, Michael Schmidt, and

Steve Hamilton’s Motion for Summary Judgment (Dkt. No. 135). The present matter involves issues

surrounding the tragic death of Kasie Ducharme. The detailed facts are set out below. The court held

oral argument on the motions on May 25, 2011, and took the motions under advisement. For the

following reasons, the court grants the motions. Nevertheless, the court denies defendants’ request

to dismiss plaintiffs’ remaining state law claims.  
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I. Findings of Fact and Procedural Background

A. June 21st Through June 25: Ducharme’s Incarceration and Death

Augusta police officers arrested Kasie Ducharme for an outstanding probation violation on

June 21, 2007, at around 1:40 p.m., and transported her to the Butler County jail in El Dorado,

Kansas. Ducharme slept during the ride and did not complain about any medical problems. Upon

arriving she went to the booking area of the jail and stayed there for the rest of the day.

The Butler Count jail contracted with El Dorado Internal Medicine, LLC, (EIM) to provide

medical care to inmates beginning in 2003, and all times pertinent to this matter. Dr. H. Richard

Kuhns was the medical director for the jail clinic during the relevant time period and Tamara Harper

was the Health Services Administrator. Harper is an Advanced Registered Nurse Practitioner. Marla

Park is a Certified Nursing Assistant and Certified Medication Aide who also worked at the clinic.

Defendants Aaron Hall, Michael Schmidt, and Steve Hamilton were all deputies at the Butler County

jail in the women’s dorm during this time period. 

The Butler County jail was built in 2003, and contained four “pods,” one of which was built

to house female inmates. Each pod has a central location where a corporal sits so she can oversee

the entire pod. Separate from each pod, the jail contains a “central control center” which serves as

a dispatch center for the entire jail. The deputy stationed there is responsible for opening and closing

doors in the jail and monitors people throughout the jail with cameras. In order to maximize space

for male inmates, all four pods contain male inmates and the females are housed in the area

originally designed to house the work release inmates. The women’s dormitory does not have a

central location where a corporal can oversee the entire dorm.      
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On June 22, the day after arriving at the jail, Ducharme complained to Lt. Smith that she had

right hip pain. Hall examined her and asked what happened to her hip, but Ducharme did not

remember. Hall noted Ducharme was alert and oriented, her respirations were regular and unlabored,

and her heart rate was normal. There were no visible signs of swelling, discoloration, or

malformations of the right hip. Hall palpated her right hip and she did not complain or grimace. Hall

further noted Ducharme had “[d]rug track marks bilateral in antecubatal spaces,” and “[p]upils

pinpoint.” She also questioned her on drug use and Ducharme told Hall, “I use a gram of meth a

day.” (Dkt. No. 132, Ex. D., pg. 10). During this visit, Hall also gave Ducharme an inmate handbook

providing information on how to request medical attention.

Ducharme next requested medical treatment on June 24. At 3:34 a.m., detention officer Dana

Burns sent Harper an email stating:

Ducharme #2520 In complaining of pain from her right knee up to her right hip. Her
right knee is double the size of her left knee. No bruising that I can see, pulses are
good in her foot and she was able to apply pressure to my hand and pulls against my
hand with her foot. She stated she was seen by a nurse when she was booked in on
the 21st. 

(Dkt. No. 132, Ex. D., pg. 11). At around 9:30 a.m., Jean Valentine, LPN, examined Ducharme.

Ducharme complained of pain and swelling in her right leg and not being able to sleep. Valentine

noted her leg and knee were swollen above the patella with no gross deformity or bruising and

Ducharme indicated generalized pain upon palpitation. Her skin was warm, dry, and pale. Valentine

wrapped her knee, gave her six packets of Motrin for pain, and instructions on rest and how to use

the ice packs. 

Defendant Aaron Hall began his supervisory shift at the women’s dormitory on June 24, at

6:00 p.m. He recalls Ducharme limping and complaining about leg pain. At 10:00 p.m., Ducharme
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requested medical treatment, and Hall gave her a medical request form. Shortly thereafter, Ducharme

again requested medical treatment and Hall again told her to fill out the medical request form.

Ducharme completed the request form around 11:00 p.m. stating, in part: 

What treatment are you requesting? My leg is broke. I need to go to the hospital now
I can’t take the pain any more it’s hurting my chest now. Please thanks, Kasie.
What time and day did the injury or illness begin? Day I got arrested. 

(Dkt. No. 133, Ex. D., pg. 8). Hall’s supervisor, Corporal Lovette, escorted Ducharme to the jail

medical clinic where she was examined by Park. Initially she complained of chest pain and stated

that her leg was broken. Park asked her why she was in medical and she stated, “I need to go to the

hospital, I can’t breathe, my leg is broken, I want to stay in here, it’s cool, my chest hurts, you need

to give me something for the pain, or take me to the hospital.” (Dkt. No. 132, Ex. D, pg. 7).

However, she talked without distress and did not stop to take a breath. Ducharme further expressed

her desire for medication because “there  were lots of other women in the dorm that get all kinds of

meds, and their leg isn’t hurting them and I want what they’re getting.” (Id.). Park explained to her

that she could not just get any medicine she wanted. Ducharme then said “my leg is causing my chest

to ache.” (Id.). Park asked if her chest was hurting and she said no. Park notified Harper, and they

gave Ducharme 6 packets of Ibuprofen and an ice pack. Last, Ducharme asked for a wheelchair to

use in court the next day and that request was refused. During this visit her blood pressure was

110/72, a pulse of 72, and a temperature of 97.3. Deputy Fowler escorted her back to the women’s

dorm. Ducharme visited Hall several times during the remainder of his shift complaining of leg and

chest pain. 
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Defendant Michael Schmidt came on duty in the women’s dorm at 6:00 a.m.  on June 25,1

2007. Early in his shift, Ducharme requested a bunk closer to the bathroom, and she moved there.

Around 8:40 a.m., Ducharme asked Schmidt for another ice pack. He spoke to the medical staff and

informed Ducharme she would get one at the next medication pass.      

Unable to walk to the clinic, Schmidt got Ducharme a wheelchair at 9:30 a.m. and she went

to the clinic where she was examined by Harper. Harper described her as a “[d]ifficult

historian—vague description of history and events surrounding injury. Unable to recall full details

of past medical history or providers.” (Dkt. No. 132, Ex. D., pg. 5). Ducharme told Harper she fell

while running up concrete steps chasing her children. She said the pain was ok with Ibuprofen and

Tylenol but is severe enough at times that she cannot get out of bed. Ducharme also reported

intermittent left lower rib/chest wall pain that increased with deep inspiration but was uncertain

when those symptoms began. When asked about her previous pharmacological history, she stated

she had been on oxycontin for eights years but her personal doctor stopped writing proscriptions after

he found out she was using illegal drugs. She also indicated using one gram of methamphetamine

per day as well as Xanax, Clonopin, Valium, and Seroquel. Her vitals at the time were: blood

pressure, 112/78, pulse 82, and a temperature of 98. Harper noted no contusions or other obvious

injuries to the chest wall. Her abdomen was soft, and she had normal bowel sounds. There was

minimal swelling and a faint bruise about two inches above her right knee. Her right thigh and hip

was generally tender. Harper proscribed one Ibuprofen 800mg, three times a day, Ultram 50mg three
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times a day, and Tylenol every four hours as needed. Harper told her to use ice three times a day and

to elevate her leg when in bed. Harper also ordered x-rays of her right knee and hip and told her not

to put weight on her right side until the results of the x-rays came back. Around 3:00 p.m., the results

came back negative. Ducharme returned to the women’s dorm at 10:11 a.m. and immediately went

to the booking area. Before noon, she returned to the women’s dorm with Deputy Geltz and ate her

lunch at her bunk. 

After lunch, Ducharme left for a court hearing in a wheelchair. Judge Ricke was notified that

Ducharme was in a wheelchair and throwing up in the back room. Ducharme told Judge Ricke, “I

need to go get help from EMS and they won’t take me over there.” (Dkt. No. 140, Ex. H, pg. 7).

Further, Ducharme said “they’re being so mean and I asked to go to EMS and they won’t take me

‘cause they said they were low staff.’” (Dkt. No. 140, Ex. H, pg. 7). Judge Ricke directed the court

staff to send written communication to the jail and for medical staff to evaluate her to make sure she

was receiving adequate medical care. It is clear this message was relayed to some of the deputies at

the jail, but the parties dispute whether the medical staff was notified.   

Upon returning, she walked to the bathroom from her bunk without a wheelchair. Schmidt

then called his supervisor and asked if he could allow Ducharme to continue to use the wheelchair

after he had seen her walk on her own. With permission, Schmidt took the wheelchair away from

her. Around 4:00 p.m., Schmidt took all the inmates except Ducharme to the recreation yard.

Ducharme ate her dinner at her bunk with the assistance of Corporal Brown. Deputy Chad Archer

relieved Schmidt from his shift at about 5:18 p.m. Before he left, Ducharme fell while walking to

the restroom. April Blackburn and Amy Cain-Sudderth, inmates, testified that Schmidt laughed and

told everyone not to help her up and that if she could not get up on her own she could “piss herself.”
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Ducharme fell several times that day. Several inmates told Schmidt they were concerned about

Ducharme’s condition and that they believed she was going to die on his shift. Throughout Schmidt’s

shift he indicated he believed Ducharme was “faking,” and made jokes about her medical condition.

At around 6:00 p.m. on June 25, Deputy Hamilton came on duty as Ducharme was leaving

the restroom. She fell over in what he believed was a “fake fall.” Deputy Archer told Hamilton to

call his supervisor to determine what to do. Hamilton called Sergeant Jackson and told him

Ducharme had fallen in the dorm and was unable to walk back to her bunk. Hamilton said she was

fine, but that she said her head hurt. According to Sergeant Jackson, he informed Park immediately

after the incident but Park said she had seen Ducharme twice that day and that she was fine.

However, Park did promise to contact Harper. Around 6:30 p.m., two inmates asked Hamilton if they

could help Ducharme take a shower because she was complaining of being cold. Two inmates placed

Ducharme on a bed mat and drug her to the shower and bathed her. Ducharme could not hold her

head up and needed help showering. She returned to her bunk at 7:00 p.m. Twenty minutes later,

Ducharme fell out of her bunk, and Hamilton helped her back up. Blackburn testified Ducharme was

pleading with Hamilton telling him, “please, I need to see somebody. I really need to see somebody.

They’re not doing anything for me. I think I am dying.” (Dkt. No. 145, Ex. B., pg. 46-47). Sometime

before 8:00 p.m., Hamilton contacted Sergeant Jackson, who was in the medical clinic, and notified

him of Ducharme’s condition stating he believed she needed follow-up care. Jackson relayed this

message to Park who again said she would contact Harper. Shortly thereafter, Hamilton called his

supervisor or the medical staff again and reported Ducharme’s legs and fingers were turning colors.

A few minutes later he called Park, who advised him to escort Ducharme to the clinic. From about

7:45 p.m. to 8:33 p.m., Ducharme was not seen by any medical staff. During this period of time,
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Blackburn testified that Ducharme’s skin was numb, and that her skin was cold, clammy, and a pale

yellow color. Ducharme pleaded with Hamilton that she needed medical help and expressed fears

that she was dying. Other inmates cursed Ducharme and accused her of faking, but, according to

Blackburn, it was clear she was not faking. 

At 8:03 p.m, Park paged Harper at her home and informed her Ducharme was complaining

of increased pain and that her hands were purple, blotchy, and she was yellow in color. Harper left

her house and arrived at the jail at 8:30 p.m. While waiting for Ducharme, Amy Cain, an inmate,

informed Harper she had helped Ducharme shower earlier in the day because Ducharme had trouble

standing. A jail deputy then notified Harper that Ducharme had fallen from the wheelchair and was

lying on the floor in the doorway of the women’s dorm. Harper arrived at the women’s dorm and saw

Ducharme lying supine on the floor, she was pale and dry. Her feet were blotchy and her oral

membranes were dry. Her pulse was 80. Several other inmates told Harper Ducharme was “shooting

Dilaudid” and methamaphetamine and that she was walking on her own at times that day. After

yelling at her to get up, Harper assisted Ducharme to a sitting position and Corporal Torres

transported her to the clinic in a wheelchair. In the exam room, Ducharme appeared weak and

moaned in response to questions. As Harper lifted Ducharme to help her onto the bed, Ducharme

became unresponsive with agonal respirations and no noticeable pulse. Harper yelled at her to get

up, then moved her to the floor and began CPR. EMS was notified. EMS applied an Automated

Eternal Defibrillator to her and resuscitation efforts continued. EMS then transported Ducharme to

the emergency room at Susan B. Allen Memorial Hospital, where Dr. Rundell and the emergency

room staff assumed care until all resuscitation efforts ceased. An autopsy determined that Ducharme

died of methicillin resistant Staphylcoccus aureus (MRSA) sepsis and pneumonia on Monday June
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25, 2007, at 9:44 p.m. Harper was surprised by the cause of death and never considered it necessary

to have Dr. Kuhns consulted.

EIM’s expert, Dr. David McKinsey, an infectious disease doctor, has reviewed the medical

reports and other information surrounding Ducharme’s death. The following portions of his

testimony are pertinent to this motion.

First, Dr. McKinsey states that Park deviated from the standard of care during Ducharme’s

visit to medical on the evening of June 24, because she did not instruct Ducharme to return

immediately if her chest pain recurred and for not sending her to the emergency room for evaluation

of the chest pain. He also testified that after examining Park’s notes, it does not appear she

recognized Ducharme had a life-threatening condition. 

At Ducharme’s 9:30 appointment on June 25, Dr. McKinsey testified Harper deviated from

the standard of care because she did not order a chest x-ray, send Ducharme to the emergency room

for evaluation of pleuritic chest pain, or characterize the right lower leg swelling. Dr. McKinsey also

testified that he believes Harper did not recognize Ducharme had a life-threatening condition. After

Ducharme fell at 6:00 p.m. and Park was informed, Dr. McKinsey states Park again deviated from

the standard of care by failing personally to evaluate Ducharme’s declining condition. Finally, Dr.

McKinsey evaluated Park’s phone call to Harper at 8:03 p.m. and Harper’s subsequent response.

First, Dr. McKinsey believes Harper should have called EMS immediately after receiving the 8:03

phone call. Second, he believes she also deviated from the standard of care by failing to call EMS

when she saw Ducharme at the jail.  He also stated Harper should have recognized that Ducharme

was seriously ill, even though she likely never realized Ducharme was dying. And certainly never

realized she was dying from septic shock caused by MRSA. 
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Furthermore, he testified that Ducharme was obviously acutely ill throughout the day on June

25, 2007, and that she had no less than a fifty percent chance of survival 22 hours before her death

and that her likelihood of survival diminished rapidly after 8:00 p.m. on June 25. However, he

testified she had a reasonable shot at survival as late as 8:30 p.m. 

B. Butler County Jail’s Policies and Procedures Regarding Medical Services and Deputy
Training

Under the medical services agreement between the Board of County Commissioners of Butler

County and EIM, “all medical care providers provided by EIM pursuant to the terms of this

agreement are employees of EIM and not employees of the County.” (Dkt. No.  134, Ex. 3, pg. 1).

Regarding the scope of medical services provided, the agreement stated:

EIM shall provide a comprehensive health care service to include the staffing
of the medical facility at the Detention Center by licensed health care professionals
and/or nursing personnel 16 hours per day, 5 days per week. In addition, EIM will
provide on site medical services each weekend for a minimum of 8 hours per
weekend. In addition, EIM medical staff shall be available on a 24-hour per day, 7
day per week basis “on-call” basis to address any emergent situation that may arise.

All medical care shall be under the direct supervision of Dr. Richard Kuhns,
who will serve as the medical director for the facility. In Dr. Kuhn’s absence, other
EIM physicians will provide the coverage needed to insure that a licensed primary
care physician is available at all times to direct the operations of the medical facility,
supervise the EIM medical personnel provided, and be available for medical
treatment as needed. 

(Dkt. No. 134, Ex. 3, pgs. 2-3). 

Defendant Craig Murphy is the Sheriff of Butler County and is responsible for the general

operation of the Butler County jail. See KAN. STAT. ANN. §§ 19-811 (2010) (“The sheriff shall have

the charge and custody of the jail of his county, and all the prisoners in the same, and shall keep such

jail himself, or by his deputy or jailer, for whose acts he and his sureties shall be liable.”); 19-1903
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(2010) (“The sheriff of the county by himself or deputy shall keep the jail, and shall be responsible

for the manner in which the same is kept.”). He did not have any personal involvement in

Ducharme’s medical care while she was in the jail and was not aware of her medical complaints or

treatment until after her death. However, Sheriff Murphy had established written policies and

procedures relating to inmate medical care to guide the conduct of his detention deputies during the

relevant time period. 

Jail Policy No. 117, the general medical policy in effect during June 2007, provided that,

unless emergency medical treatment was needed, an inmate must complete a medical request form

and the medical clinic would schedule an appointment for the inmate. If emergency treatment was

needed, the clinic was to be notified immediately and medical staff on duty would determine the

appropriate action.  Policy No. 106.06, regarding medical emergencies, required deputies to report

emergencies to Central Control and to render medical assistance to the inmate if possible. Central

Control would “signal medical” over the radio and call 911 if directed by the shift supervisor. The

medical staff would also be notified. Policy No. 117.04 provided general guidelines on preventing

the spread of communicable and infectious diseases. 

Jail Policy No. 101.03 provided the policy for detention personnel training. Prior to June

2007, Harper provided initial and annual training to detention deputies regarding various medical

topics at the request of jail supervisors. She provided about eight hours of instruction including,

basic first aid, CPR, medical procedures, submitting sick call requests, blood-born pathogens,

infectious diseases, and suicide prevention. The training also included general instructions on MRSA

respecting its prevalence and spread; however, it was not sufficient to train deputies on diagnosing

MRSA. She also trained the deputies in recognition of medical emergencies such as, traumas, falls,
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head injuries, diabetes, shortness of breath, chest pains, sinus symptom recognition, and symptoms

of illness. Harper described the overall gist of the training as:

What was the kind of all-encompassing theme to all of it was—that I stressed a lot
was that, you know, if—this is speaking to the detention staff, you know, it’s not
your place to diagnose and decide what is wrong. What I need you to do is recognize
that something’s not right and that if this was your friend or family member and that
you had a concern about them that you would want them to see a doctor or talk to a
nurse about that then you would pass that information on to the medical staff so that
then we would have an opportunity to assess it and then go take it from there. 

(Dkt. No. 134, Ex. 2, pg. 112).

Defendants Hall, Schmidt, and Hamilton all personally received training. Hall successfully

completed a ten-week field training program in September 2003. He ceased working for the jail in

April 2005, but returned in September 2006. Upon returning, he was given a training manual on the

jail’s policies and procedures. He completed another ten-week field training program, which

included working in the women’s dorm. Specifically, he was tested on sick-call policies and what

to do if an inmate complains of chest pain. He also completed a test on March 20, 2007, which

contained questions on chest pain, blood-born pathogens, and the spread of infectious diseases.

Schmidt began working for the Butler County Jail in December 2005, and successfully completed

a two-month field training program. He was also given a training manual of the jail’s policies and

procedures. Like Hall, he completed two exams and received training covering chest pain, CPR,

blood-born pathogens, and the prevention of infectious diseases, among other things. Hamilton

began his employment in April 2007. He received a week of classroom training and about four weeks

of field training. On May 24, he finished his final field training exam including questions on

recognizing conditions requiring immediate medical attention. He also received a 2007 field training

manual and executed written acknowledgment that he read its policies and procedures.   
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C. Procedural History

Dana Rogers, the special administrator appointed for Ducharme filed suit on June 22, 2009.

She subsequently filed an Amended Complaint (Dkt. 40) on January 13, 2010, alleging the following

causes of action against the several defendants: Count I, 42 U.S.C. § 1983 violations of the United

States and Kansas Constitutions against the Board of County Commissioners for Butler County,

Sheriff Murphy, Hamilton, Hall, and Schmidt;  Count II, wrongful death against all defendants;2

Count III, survival for personal injuries against all defendants; and Count IV a negligence claim

against all defendants. Defendants have filed summary judgment motions that are now pending

before the court. 

II. Legal Standard: Summary Judgment

Summary judgment is proper when the pleadings, depositions, answers to interrogatories, and

admissions on file, together with affidavits, if any, show there is no genuine issue as to any material

fact, and that the moving party is entitled to judgment as a matter of law. FED. R. CIV. P. 56. In

considering a motion for summary judgment, the court must examine all evidence in a light most

favorable to the opposing party. McKenzie v. Mercy Hosp., 854 F.2d 365, 367 (10th Cir. 1988). The

party moving for summary judgment must demonstrate its entitlement to summary judgment beyond

a reasonable doubt. Ellis v. El Paso Nat. Gas Co., 754 F.2d 884, 885 (10th Cir. 1985). The moving

party need not disprove plaintiff’s claim; it need only establish that the factual allegations have no

legal significance. Dayton Hudson Corp. v. Macerich Real Estate Co., 812 F.2d 1319, 1323 (10th
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Cir. 1987).

In resisting a motion for summary judgment, the opposing party may not rely upon mere

allegations or denials contained in its pleadings or briefs. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 256 (1986). Rather, the nonmoving party must come forward with specific facts showing the

presence of a genuine issue of material fact for trial and significant probative evidence supporting

the allegation. Id. Once the moving party has carried its burden under Rule 56(c), the party opposing

summary judgment must do more than simply show there is some metaphysical doubt as to the

material facts. Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

“In the language of the Rule, the nonmoving party must come forward with ‘specific facts showing

that there is a genuine issue for trial.’” Id. at 587 (quoting FED. R. CIV. P. 56(e)) (emphasis in

Matsushita). One of the principal purposes of the summary judgment rule is to isolate and dispose

of factually unsupported claims or defenses, and the rule should be interpreted in a way that allows

it to accomplish this purpose. Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).  

III. Conclusions of Law

A. Defendant El Dorado Internal Medicine, L.L.C.’s Motion for Summary Judgment on
Plaintiffs’ Claim for Punitive Damages

1. Punitive Damages in Kansas

EIM moves for summary judgment on plaintiffs’ request for punitive damages arguing there

is no clear and convincing evidence that Harper or Park realized Ducharme had MRSA, sepsis, or

pneumonia or any life threatening condition and consciously refused her appropriate medical care.

Under Kan. Stat. Ann. § 60-3702(c), “[i]n any civil action where claims for exemplary or
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Civil 4th 171.44. 

Kan. Stat. Ann. § 60-3702(a) creates a two-step procedure for recovering punitive damages which
4

provides: 

In any civil action in which exemplary or punitive damages are recoverable, the trier of fact shall

determine, concurrent with all other issues presented, whether such damages shall be allowed. If

such damages are allowed, a separate proceeding shall be conducted by the court to determine the

amount of such damages to be awarded. 

Id. This district has held that such a bifurcated procedure, in which the court decides the amount of damages, violates

the Seventh Amendment Right to A Jury Trial. See Capital Solutions, L.L.C. v. Konica Minolta Bus. Solutions

U.S.A., Inc., 695 F. Supp.2d 1149, 1155-56 (D. Kan. 2010). 
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punitive damages are included, the plaintiff shall have the burden of proving by clear and

convincing  evidence in the initial phase of the trial, that the defendant acted toward plaintiff with3

willful conduct, wanton conduct, fraud, or malice.” Id.; see also Reeves v. Carlson, 266 Kan. 310,

313, 969 P.2d 252, 255 (1998) (quoting KAN. STAT. ANN. 60-3702(c)).  Punitive damages are4

imposed as a way to punish the malicious, wanton, vindictive, or willful acts of others and to deter

others from committing similar wrongs. They are not allowed because of any special merit to the

injured party’s case or because of the tragic facts surrounding an unfortunate occurrence. See

Sullwold v. Barcus, 17 Kan. App.2d 410, 413, 838 P.2d 908, 910 (1992). 

“Wanton conduct is (1) an act performed with a realization of the imminence of danger and

(2) a reckless disregard or complete indifference to the probable consequences of the act.” Reeves,

266 Kan. at 313, 969 P.2d at 256 (alterations added). A wanton act is more than a negligent act, but

less than a willful one. Id. at 314, 969 P.2d at 256. “Unlike negligence, ‘[w]anton conduct is

established by the mental attitude of the wrongdoer rather than by . . . particular negligent acts.’”

Wagner v. Live Nation Motor Sports, Inc., 586 F.3d 1237, 1244 (10th Cir. 2009) (applying Kansas

law) (quoting Robison v. State, 30 Kan. App.2d 476, 43 P.3d 821, 824 (2002)). The essence of a

finding of wantonness is the “‘knowledge of a dangerous condition and indifference to the
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consequences.’” Id. (quoting Reeves, 969 P.2d at 256). The plaintiff need not prove intent or a

willfulness to injure. Id. “Because ‘wantonness’ derives from ‘the mental attitude of the wrondoer[,]

. . . acts of omission as well as acts of commission can be wanton.’” Id. (quoting Gould v. Taco Bell,

239 Kan. 564, 722 P.2d 511, 518 (1986)). “Finally, ‘[w]hether a defendant’s conduct constitutes

wantonness necessarily depends on the facts and circumstances of each case.’” Id. at 1246 (quoting

Wolfgang v. Mid-America Motorsports, Inc., 111 F.3d 1515, 1522 (10th Cir. 1997) (applying Kansas

law).     

The determination of whether conduct was wanton is usually a question of fact for the jury.

Gruhin v. City of Overland Park, 17 Kan. App.2d 388, 392, 836 P.2d 1222 (1992). “Only when

reasonable persons could not reach differing conclusions from the same evidence may the issue [of

wantonness] be decided as a question of law.” Id. “A claim for punitive damages ‘survives a motion

for summary judgment if a reasonable juror could find from the evidence that the defendant[ ] acted

in a wanton manner by clear and convincing evidence.’” P.S. ex. rel. Nelson v. The Farm, Inc., 658

F. Supp.2d 1281, 1303 n.14 (D. Kan. 2009) (quoting Rios v. Bigler, 847 F. Supp. 1538, 1548 (D.

Kan. 1994)).

2. Recovering Punitive Damages Against an Employer or Principal

Although not addressed by the parties, plaintiffs’ first obstacle in obtaining punitive damages

from EIM lies in the restrictions placed in Kan. Stat. Ann. § 60-3701, subsections (c) and (d).

Specifically, Kan. Stat. Ann. § 60-3701(d)(1) limits the availability of punitive damages against an

employer or principal for the acts of its employee or agent:

(d) In no case shall exemplary or punitive damages be assessed pursuant to this
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section against:
(1) A principal or employer for the acts of an agent or employee unless the
questioned conduct was authorized or ratified by a person expressly
empowered to do so on behalf of the principal or employer; or 
(2) an association, partnership or corporation for the acts of a member,
partner or shareholder unless such association, partnership or corporation
authorized or ratified the questioned conduct. 

KAN. STAT. ANN. § 60-3701(d)(1)-(2) (2010) (emphasis added). This statute expressly limits an

employer’s liability for punitive damages for its employees’ conduct to situations in which the

employer either authorized or ratified the employees’ conduct. Id.; see Smith v. Printup, 254 Kan.

315, 336, 866 P.2d 985, 1000 (1993). Prior to the enactment of § 60-3701, an employer could be

liable for punitive damages because of employees’ torts committed during the course of employment

in the following circumstances: 

“(a) a corporation or its managerial agent authorized the doing and manner of the act;
(b) the employee was unfit and the corporation or its managerial agent was reckless
in employing or retaining him; (c) the employee was employed in a managerial
capacity and was acting within the scope of employment; or (d) the corporation or its
managerial agent ratified or approved the act of the employee.”  

Kline v. Multi-Media Cablevision, Inc., 233 Kan. 988, 994, 666 P.2d 711, 716 (1983). Thus, under

prior law, an employer could be liable for punitive damages if “the employee was employed in a

managerial capacity and was acting within the scope of employment.” Id. Section 60-3701 changed

that rule and specifically limited punitive liability to authorization and ratification situations. The

Kansas Supreme Court has defined authorization and ratification as follows:

[W]e hold that authorization under the provisions of K.S.A.1992 Supp.
60-3701(d)(1) may be either express or implied and generally is accomplished before
or during the employee’s questioned conduct. It may be based on an express grant of
authority or on a course of conduct indicating that the employee was empowered or
given the right or authority to engage in the questioned conduct. Ratification under
the provisions of 60-3701(d)(1) may be either express or implied and may be
accomplished before, during, or after the employee’s questioned conduct. It may be
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Ducharme after discovering the leg and knee x-rays were negative. The court does not find this argument persuasive

and plaintiffs cannot make any serious contention that Harper had authority to authorize any of Park’s actions for

purposes of § 60-3701. 

The word “defendants” in this section means Hall, Schmidt, and Hamilton. 
6
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based on an express ratification or based on a course of conduct indicating the
approval, sanctioning, or confirmation of the questioned conduct.

Smith, 254 Kan. at 342, 866 P.2d at 1003. The Smith court also defined “by a person expressly

empowered to do so on behalf of the principal or employer.” Id. at 342, 866 P.2d at 1004. This

phrase “necessarily refers to a person provided with the express authority to act on behalf of and bind

the principal or employer.” Id. “For example, a managing agent of an employer or principal normally

would possess the express power to bind the employer or principal. Thus, a managerial agent acting

on behalf of the principal or employer could ratify or authorize an agent’s or employee’s questioned

conduct within the meaning of those terms under 60-3701(d)(1).” Id. 

Here, neither party addresses the issue of employer liability when arguing their respective

positions on this summary judgment motion. The two employees whose actions form the foundation

for punitive liability have been dismissed (Dkt. No. 66). Thus, plaintiffs are seeking punitive

damages only on a vicarious liability theory. Because plaintiffs cannot show EIM either authorized

or ratified Park or Harper’s conduct, § 60-3701 prohibits awarding punitive damages to a plaintiff

and against an employer based on the conduct of its employee.  Thus, it is unnecessary to analyze5

the merits of plaintiffs’ punitive damages claim.  

B. Defendants Hall, Schmidt, and Hamilton’s Motion for Summary Judgment (Dkt. No. 135)

In this motion, defendants  argue plaintiffs cannot show Hall, Schmidt, or Hamilton delayed6
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Ducharme’s estate rather through a special administrator. 900 F.2d 1489 (1990). Because the court determines the

plaintiffs’ claims must fail, it is unnecessary to consider whether Rogers is a proper plaintiff. 

Plaintiffs’ Eighth Amendment claim of cruel and unusual punishment is made applicable to the states by
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the 14th Amendment, through § 1983. See Estelle v. Gamble, 429 U.S. 97, 101 (1976). 
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or refused Ducharme medical care in violation of the Eight Amendment and that they are entitled

to qualified immunity. In response, plaintiffs argue Schmidt and Hamilton were deliberately

indifferent to Ducharme’s medical needs which caused her substantial harm. Plaintiffs have sued

defendants in their personal and official capacities. The court will analyze the individual capacity

claims in this section, however, the official capacity claims against these defendants “is essentially

another way of pleading an action against the county or municipality they represent.” Porro v.

Barnes, 624 F.3d 1322, 1328 (10th Cir. 2010). Thus, the official capacity claims are actually claims

against the Board of County Commissioners of Butler County, and will be analyzed in Section C.7

 

1. Eighth Amendment Claim: Deprivation of Medical Care

Plaintiffs argue defendants subjected Ducharme to cruel and unusual punishment in violation

of the Eighth Amendment by delaying and denying her medical care.  Ducharme was a pretrial8

detainee at the time the claims arose. “‘Pretrial detainees are protected under the Due Process Clause

rather than the Eighth Amendment, [and] this Court applies an analysis identical to that applied in

Eighth Amendment cases brought pursuant to § 1983.’” Barron v. Macy, 268 Fed. App’x 800, 801

(10th Cir. 2008) (quoting Olsen v. Layton Hills Mall, 312 F.3d 1304, 1315 (10th Cir. 2002)).

Plaintiffs make clear they are not arguing defendants should have substituted their judgment in place

of the medical providers’ judgment, rather plaintiffs argue the violation lies in refusing to forward

Ducharme’s requests for treatment, ignoring her serious health condition, and refusing to listen to
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other inmates requests that she receive medical care.

First, it is necessary to determine the nature of the constitutional right at issue. “Deliberate

indifference to serious medical needs of prisoners constitutes the unnecessary and wanton infliction

of pain, proscribed by the Eighth Amendment. Estelle v. Gamble, 429 U.S. 97, 104 (1976)

(quotations omitted). “This is true whether the indifference is manifested by prison doctors in their

response to the prisoner’s needs or by prison guards in intentionally denying or delaying access to

medical care or intentionally interfering with the treatment once prescribed. Regardless of how

evidenced, deliberate indifference to a prisoner’s serious illness or injury states a cause of action

under s 1983.” Id. at 104-05 (internal citations omitted). An inadvertent failure to provide adequate

medical care does not constitute a constitutional violation. Id. at 105; Martinez v. Beggs, 563 F.3d

1082, 1088 (10th Cir. 2009). 

The test for deliberate indifference is both objective and subjective. Martinez, 563 F.3d at

1088. “The objective component of the test is met if the ‘harm suffered rises to a level sufficiently

serious to be cognizable under the Cruel and Unusual Punishment Clause’ of the Eighth

Amendment.” Id. (quoting Mata v. Saiz, 427 F.3d 745, 752-53 (10th Cir. 2005)). It is the harm

claimed by the prisoner that must be sufficiently serious to satisfy this component, not solely

symptoms present at the time the prison employee has contact with the prisoner. Id. Defendants do

not challenge that the objective component has been met. It is clear Ducharme had a sufficiently

serious medical need. Thus, this element is satisfied. Defendants contend plaintiffs cannot prove the

subjective component of deliberate indifference. 

“To prevail on the subjective component, the prisoner must show that the defendants ‘knew

[s]he faced a substantial risk of harm and disregarded that risk, by failing to take reasonable
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measures to abate it.’” Callahan v. Poppell, 471 F.3d 1155, 1159 (10th Cir. 2006) (quoting

Kikumura v. Osagie, 461 F.3d 1269, 1293 (10th Cir. 2006)). “[A] prison official cannot be found

liable under the Eighth Amendment for denying an inmate humane conditions of confinement unless

the official knows of and disregards an excessive risk to inmate health or safety; the official must

both be aware of facts from which the inference could be drawn that a substantial risk of serious

harm exists, and he must also draw the inference.” Farmer v. Brennan, 511 U.S. 825, 837 (1994).

Essentially, deliberate indifference is the equivalent of recklessly disregarding a substantial risk of

serious harm. Id. at 836 (“It is, indeed, fair to say that acting or failing to act with deliberate

indifference to a substantial risk of serious harm to a prisoner is the equivalent of recklessly

disregarding that risk.”). However, “an official’s failure to alleviate a significant risk that he should

have perceived but did not, while no cause for commendation, cannot under our cases be condemned

as the infliction of punishment.” Id. at 838. Unlike the objective component, the symptoms displayed

by the prisoner are relevant to the subjective component of deliberate indifference. Martinez, 563

F.3d at 1089. “The question is: ‘were the symptoms such that a prison employee knew the risk to the

prisoner and chose (recklessly) to disregard it?’” Id. (quoting Mata, 427 F.3d at 753). Circumstantial

evidence is sufficient to establish a prison official knew of the substantial risk of harm. Id.

“However, the Supreme Court has cautioned that an obvious risk cannot conclusively establish an

inference that the official subjectively knew of the substantial risk of harm, because ‘a prison official

may show that the obvious escaped him.’” Id. (quoting Farmer, 511 U.S. at 843 n.8). Lastly, the

subjective component requires the prison official to disregard the specific risk of harm claimed by

the prisoner, not just the general risk of serious harm. Id. at 1089-90 (citing Estate of Hocker v.

Walsh, 22 F.3d 995, 1000 (10th Cir. 1994)) (holding plaintiffs were required to show defendants
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were deliberately indifferent to prisoners specific risk of suicide (cause of death) not merely the risks

of intoxication (symptoms prisoner exhibited)). 

Furthermore, in order to prove a constitutional claim alleging a delay in providing medical

care, plaintiff must show deliberate indifference resulting in substantial harm. Olson v. Stotts, 9 F.3d

1475, 1477 (10th Cir. 1993); see also Murnahan v. Does, No. 11-3037, 2011 WL 1402826, at *4 (D.

Kan. Apr. 13, 2011) (“In situations where treatment was delayed rather than denied altogether, the

Tenth Circuit requires a showing that the inmate suffered ‘substantial harm’ as a result of the delay.”)

(quoting Garrett v. Stratman, 254 F.3d 946, 950 (10th Cir. 2001); Kikumura, 461 F.3d at 1292). 

Defendants contend there is no issue of material fact regarding the subjective component of

deliberate indifference and that the only conclusion to be drawn from the facts is that they were not

deliberately indifferent. The court will analyze each defendant separately.  

2. Deputy Schmidt’s Shift 

There is no evidence showing Deputy Schmidt was deliberately indifferent to Ducharme’s

serious medical need during his shift. First, Ducharme was seen by the medical staff during the early

part of his shift on June 25. Schmidt did not delay in getting Ducharme to her appointment and even

provided her a wheelchair in order to get to the medical clinic. Later in Schmidt’s shift, he observed

Ducharme walking with a limp at times and even saw her fall. By his own admission, he could tell

she was not feeling well, but he testified he never believed she was at risk of serious harm or that her

condition required emergency attention. As plaintiffs acknowledge, Schmidt believed Ducharme was

“faking” and was not really suffering from a serious medical condition. That Schmidt actually did

believe she was faking, undercuts plaintiffs’ contention that he was aware of a substantial risk of
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harm and consciously or recklessly disregarded that risk. Further, it cannot be said that Schmidt was

aware of symptoms of serious harm and recklessly disregarded them. Ducharme’s symptoms during

Schmidt’s shift consisted primarily of walking with a limp, complaining of leg pain, falling down

once, and needing a wheelchair to get to medical. However, Ducharme was responsive and

conversed with Schmidt without issue. Even if Schmidt was generally aware plaintiff was suffering

from a serious medical condition, there are no facts suggesting he knew or recklessly disregarded

the risk that Ducharme had MRSA. Schmidt had limited training in communicable diseases such as

MRSA, but was not trained to diagnose it. There simply are no facts suggesting Schmidt was aware

Ducharme had MRSA or faced a serious risk of harm. Or that he actually drew that inference. It is

true that Schmidt did not treat Ducharme in the most cordial way during his shift, and often

castigated her and accused her of faking. Nevertheless, his rude behavior, while unprofessional and

unfortunate, cannot establish constitutional liability for denying or delaying medical care. Taken as

a whole, Schmidt’s actions or inactions involving Ducharme present only a potential case of

negligence. The facts, however, do not rise to the level of recklessness under the deliberate

indifference standard. Thus, Schmidt is entitled to summary judgment on plaintiffs’ § 1983 claim.

   

3. Deputy Hamilton

The facts surrounding Hamilton’s interactions with Ducharme present a closer case, but

ultimately fall short of establishing sufficient facts to support deliberate indifference. Essentially,

plaintiffs’ contend Hamilton violated Ducharme’s right to adequate medical care by not contacting

medical staff soon enough, or that he delayed, such that his conduct was deliberately indifferent.

While it is quite possible Hamilton’s conduct constituted negligence, he did not recklessly disregard

Case 2:09-cv-02338-JTM   Document 163   Filed 06/02/11   Page 23 of 30



24

a substantial risk of serious harm.

Hamilton began his shift at 6:00 p.m. on the night Ducharme died. He immediately saw her

fall in the women’s dorm and believed she had faked the fall. According to the testimony of other

inmates, Ducharme begged and pleaded with him that she needed help and believed she was dying.

He called his supervisor, Sergeant Jackson, and told him Ducharme had fallen and asked what he

should do. Park informed Jackson she had seen Ducharme twice that day and that she was fine.

Jackson relayed that information to Hamilton. Around 6:30 p.m., Hamilton allowed other inmates

to help bathe Ducharme because she was not able to stand up on her own. After returning to her bunk

at 7:20 p.m. Ducharme fell out of her bunk, and Hamilton helped her back in bed. Again she pleaded

with him that she needed help and that she was dying. At this point, or not long thereafter, Hamilton

again contacted Jackson, who was in the medical clinic, and told him he thought Ducharme needed

follow-up care. After informing Park, Jackson relayed back to Hamilton they would contact Harper.

Minutes later he saw Ducharme’s legs and fingers turning purple and immediately called medical

again and was advised to escort Ducharme to the medical clinic. 

The question determining Hamilton’s liability is whether his delay in requesting medical care

constituted reckless disregard of a substantial risk of harm. Delaying medical care may support a

constitutional violation in some circumstances, but it does not here. See Olson v. Stotts, 9 F.3d 1474,

1477 (10th Cir. 1993) (“‘[D]elay in medical care can only constitute an Eighth Amendment violation

if there has been deliberate indifference which results in substantial harm.’”) (quoting Mendoza v.

Lynaugh, 989 F.2d 191, 195 (5th Cir. 1993)). 

Once Hamilton arrived on duty and observed Ducharme’s condition, he delayed in contacting

the medical clinic for about an hour and thirty to forty-five minutes. However, during that time, he
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did not totally disregard Ducharme’s condition. He contacted his supervisor after she fell to

determine if he should do anything. Then, after Ducharme fell from her bunk and pleaded with him

for medical help he contacted his supervisor who was in the medical clinic. Minutes later he again

contacted medical when her feet and hands began turning purple. Plaintiffs point to two facts in

arguing for Hamilton’s liability: (1) Ducharme’s fall when he came on duty and (2) witnessing other

inmates shower Ducharme because she was unable to do so herself. Those two events, although

closer to indicating a serious need for medical assistance, do not establish that Hamilton acted

recklessly in failing to contact medical services for her immediately. In fact, plaintiffs agree

Hamilton believed Ducharme was faking. Plaintiffs contend Hamilton should have recognized, based

on seeing Ducharme’s fall and inability to shower that she needed immediate medical care. Such a

“should have” argument only supports Hamilton’s possible negligence in failing to act. That he did

not act immediately after those two events does not constitute the recklessness needed for deliberate

indifference. See Farmer, 511 U.S. at 538 (stating “an official’s failure to alleviate a significant risk

that he should have perceived but did not, while no cause for commendation, cannot under our cases

be condemned as the infliction of punishment”). 

Clearly Ducharme was seriously ill by the time Hamilton arrived at the women’s dorm. But,

her symptoms and physical condition were not “obviously serious” so as to constitute recklessness.

Hamilton was not trained to detect MRSA, and plaintiffs provide no facts that he was aware plaintiff

was suffering from MRSA. Had Hamilton delayed further before contacting the medical clinic,

especially after observing her hands and feet turning purple, plaintiffs may have been able to show

deliberate indifference. Because Hamilton did act to ensure Ducharme received medical treatment,

even though not immediately after observing her condition, he acted reasonably, sufficient to avoid
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constitutional liability. See Farmer, 511 U.S. at 844 (“In addition, prison officials who actually knew

of a substantial risk to inmate health or safety may be found free from liability if they responded

reasonably to the risk, even if harm ultimately was not averted.”). Thus, Hamilton is entitled to

summary judgment on plaintiff’s § 1983 claim against him.     

4. Deputy Hall

Plaintiffs make no argument in their Response that Hall’s actions constitute deliberate

indifference or that his actions or inaction caused Ducharme’s death. The uncontroverted facts

confirm plaintiffs cannot establish such a claim against Hall. Hall started his shift at 6:00 p.m. on

June 24. Ducharme complained of leg pain, and Hall promptly provided her a medical request form

and instructed her to complete it. After she did, Corporal Lovette brought Ducharme to the medical

clinic, and she was examined by Park. After returning from the clinic, Ducharme made several

complaints to Hall about leg pain and headaches, but no evidence suggests he was aware of a serious

medical condition. Therefore, because plaintiffs cannot show Hall acted with deliberate indifference

or caused Ducharme’s death, he is entitled to summary judgment on plaintiffs’ § 1983 claims.    

5. Qualified Immunity

Defendants further argue they are entitled to qualified immunity from liability because their

conduct did not violate a clearly established right. “The doctrine of qualified immunity protects

government officials ‘from liability for civil damages insofar as their conduct does not violate clearly

established statutory or constitutional rights of which a reasonable person would have known.’”

Pearson v. Callahan, 129 S. Ct. 808, 815 (2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818
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(1982)). When determining whether an individual is entitled to qualified immunity, the court must

determine (1) whether the plaintiff has alleged a violation of a constitutional right, and (2) whether

that right was clearly established at the time of the defendant’s alleged misconduct. Id. at 815-16.

After a defendant asserts a claim of qualified immunity, “‘the plaintiff has the heavy burden of

establishing: (1) that the defendant’s actions violated a federal constitutional or statutory right; and

(2) that the right violated was clearly established at the time of the defendant’s actions.” PJ ex rel.

Jensen v. Wagner, 603 F.3d 1182, 1196 (10th Cir. 2010) (quoting Scott v. Hern, 216 F.3d 891, 910

(10th Cir. 2000)). However, this court will review the evidence in the light most favorable to the

plaintiff. See Fletcher v. Burkhalter, 605 F.3d 1091, 1096 (10th Cir. 2010). 

As analyzed above, plaintiffs have failed to present sufficient evidence establishing that

defendants violated Ducharme’s right to medical care, thus, defendants are also entitled to qualified

immunity. 

C. Defendants Board of County Commissioners of Butler County and Sheriff Craig Murphy’s
Motion for Summary Judgment (Dkt. No. 134)

In this motion, defendants  contend they are entitled to qualified immunity on all of plaintiffs’9

§ 1983 claims—inadequate training, deficient policies or customs, and inadequate supervision. In

their Response, plaintiffs argue (1) defendants inadequately supervised the female inmates at the

Butler County Jail through a policy decision which denied Ducharme her right to adequate medical

care, and (2) that defendants failed to supervise Deputy Schmidt (or should not have retained him).

Plaintiffs do not pursue an inadequate training theory; thus, this court will not address it. The official
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capacity claims against Sheriff Murphy are more appropriately characterized as claims against the

county and will be analyzed  accordingly. See Porro, 624 F.3d at 1328.  Additionally, plaintiffs also

sued defendants Hall, Schmidt, and Hamilton in their official capacities alleging a deprivation of

medical care. This is actually a claim against the county, which the court will now analyze.  

  

1. Supervision of Ducharme and Her Right to Adequate Medical Care

The Tenth Circuit has held that a county or sheriff (in his official capacity) cannot be held

liable for constitutional violations if there is no underlying constitutional violations by any of its

officers. Martinez, 563 F.3d at 1091 (citing Olsen, 312 F.3d at 1317-18). Even if, as plaintiffs argue,

defendants supervision of Hall, Schmidt, or Hamilton was unconstitutional, neither Sheriff Murphy

nor the Board of County Commissioners may be held liable when, as here, the individual officers

did not commit a constitutional violation. See id. (“[E]ven if, as Martinez argues, the policies,

training, and supervision [of the individual county defendants] were unconstitutional, the [county]

cannot be held liable where, as here, the officers did not commit a constitutional violation.”)

(citations and quotations omitted). 

Similarly, Sheriff Murphy may not be held liable in his individual capacity for implementing

or setting county policy regarding supervision or for the actions of the individual officers under a

supervisory liability theory, when there was no underlying violation of Ducharme’s constitutional

rights. See id. at 1092. Because the court concludes the individual officers (Hall, Schmidt, and

Hamilton) did not violate Ducharme’s constitutional rights, Sheriff Murphy and the Board of County

Commissioners cannot be held liable as a matter of law, and defendants are entitled to summary

judgment on this claim.   
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2. Supervision and Retention of Deputy Schmidt

Last, plaintiffs argue the Board of County Commissioners and Sheriff Murphy are liable for

inadequately supervising and retaining Schmidt. As explained above, because no individual officer

defendant is liable, neither the county nor Sheriff Murphy can be liable on this claim. See, e.g.,

Olsen, 312 F.3d at 1317-18 (“We will not hold a municipality liable [for constitutional violations]

when there was no underlying constitutional violation by any of its officers.” (internal quotation

marks omitted)). Thus, defendants are entitled to summary judgment on this claim. 

IV. Remaining State Law Claims

The only remaining claims against all defendants are state law claims of wrongful death,

survival, and negligence. Defendants Board of County Commissioners, Sheriff Murphy, Hall,

Schmidt, and Hamilton move this court to dismiss these remaining claims against them without

prejudice. In this situation, the court has discretion to either exercise or decline to exercise

jurisdiction over pendant state law claims. See 28 U.S.C. § 1367(c) (2006) (“The district courts may

decline to exercise supplemental jurisdiction over a claim under subsection (a) if—the district court

has dismissed all claims over which it has original jurisdiction.”). “[I]n the usual case in which all

federal-law claims are eliminated before trial, the balance of factors to be considered under the

pendent jurisdiction doctrine-judicial economy, convenience, fairness, and comity-will point toward

declining to exercise jurisdiction over the remaining state-law claims.” Carnegie-Mellon Univ. v.

Cohill, 484 U.S. 343, 350 n.7 (1988). However, at this stage in the litigation, most of the factors

favor exercising jurisdiction over plaintiffs’ state law claims. This case is nearly two years old,

discovery has concluded, and this court is familiar with the issues. The principle of comity, while
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important, does not justify shuttling this case from federal to state court at this juncture. See Dodson

Aviation, Inc. v. Padron, No. 10-4036, 2011 WL 1097774, at *20 (D. Kan. Mar. 22, 2011).  

IT IS ACCORDINGLY ORDERED this 1  day of June, 2011, that defendant El Doradost

Internal Medicine, L.L.C.’s Motion for Summary Judgment on Plaintiffs’ Claim for Punitive

Damages (Dkt. No. 130) is granted. 

IT IS FURTHER ORDERED that defendants Aaron Hall, Michael Schmidt, and Steve

Hamilton’s Motion for Summary Judgment (Dkt. No. 135) is granted. 

IT IS FURTHER ORDERED that defendants Board of County Commissioners of Butler

County, Kansas and Sheriff Craig Murphy’s Motion for Summary Judgment (Dkt. No. 133) is

granted. 

IT IS FURTHER ORDERED that this court will exercise supplemental jurisdiction over

plaintiffs’ remaining state law claims and defendants request to dismiss these claims is denied. 

s/ J. Thomas Marten                    
J. THOMAS MARTEN, JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

KASIE DUCHARME, Deceased, By and Through) 0RIG I N A L 
DANA ROGERS, Special Administrator, and ) 
K.R.D., lAD. and AL.D., the minor children and ) 
Heirs at Law of Kasie Ducharme, Deceased, by ) 
and through their next friend, Dana Rogers, ) 

) 
Plaintiffs, ) 

vs. ) Case No. 09-2338-JTM 
) 

THE BOARD OF COUNTY COMMISSIONERS ) 
OF BUTLER COUNTY, KANSAS; SHERIFF ) 
CRAIG MURPHY; MICHAEL SCHMIDT; ) 
STEVE HAMIL TON; and EL DORADO ) 
INTERNAL MEDICINE, LLC; ) 

) 
Defendants. ) 

JOURNAL ENTRY 

NOW, on this 20th day ofJuly, 20 11, the above-entitled matter comes on for hearing. Plaintiff 

Dana Rogers appears in person and by and through counsel, Christian Webb of Garrettson, Webb 

and Toth, LLC. Defendant EI Dorado Internal Medicine, LLC appears through counsel Jerry 

Hawkins of Hite, Fanning & Honeyman LLP. Defendants Butler County, Murphy, Schmidt and 

Hamilton appear through counsel Jennifer Hill of McDonald, Tinker, Skaer, Quinn & Herrington, 

P.A 	There are no other appearances. 

THEREUPON, the parties announce themselves rcady for hearing, and the parties, each of 

them, further announce waiver of trial by jury. 

THEREUPON, the parties appearing herein, individually and by al1d through their respective 

representatives, announce and advise the Court that they have agreed to a full, final and complete 

settlement as to all claims ofthe Plaintiffs against Defendants arising out of the imprisonment and 
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supervision Kasie Ducharme in June, 2007 in Butler County, Kansas and specifically at the Butler 

County Jail. 

THEREUPON, evidence is received and, after hearing the evidence, reviewing the file, 

considering the statements of counsel and being otherwise duly and fully advised of the premises, 

the Court finds as follows: 

1. The Court has jurisdiction of the parties hereto and the subject matter hereof. 

2. That Christian Webb is an attorney licensed to practice law in the State ofKansas and 

is familiar with the handling and evaluation ofpersonal injury claims arising out ofthe incarceration 

of prisoners. 

3. That Plaintiff, Dana Rogers is the biological grandmother ofK.R.D., J.AD. and 

AL.D., the minor children and Heirs at LawofKasie Ducharme. Plaintiff is also the legal guardian 

ofK.R.D., J.AD. and AL.D., as appointed through a Guardianship established in Butler County, 

Kansas District Court, Case No. 2007 PR 0052. 

4. That on June 21, 2007, Kasie Ducharme was taken into custody on an outstanding 

warrant and booked into jail in Butler County Jail. On June 25, 2007, Kasie Ducharme died as a 

result of MRSA sepsis and pneumonia. Ms. Ducharme was in Butler County custody at the time of 

her death. 

5. That as a result of Ms. Ducharme's death, the plaintiffs have incurred damages. 

6. By reason of plaintiffs' claims for the death of Kasie Ducharme, the defendants 

Butler County, Murphy, Schmidt and Hamilton have offered $75,000 to the plaintiffs to settle their 

claim and to be paid upon entry of judgment. The plaintiffs and defendant EI Dorado Internal 

Medicine have entered into a settlement agreement, the terms of which are confidential. 
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7. While the defendants deny that they were negligent or had any other liability for the 

death of Kasie Ducharme or damages claimed by plaintiffs, in order to avoid the expense of 

litigation, defendants' insurance carriers made the above noted settlement proposal which is 

acceptable to plaintiffs. 

8. Plaintiffs and their attorney have reviewed the facts and circumstances of the case, 

the claims and damages that have been incurred, can be claimed and may be incurred in the future. 

They believe that in their individual and representative capacity the offer being made is fair and 

reasonable compensation in light of all the facts and circumstances and should be accepted and 

approved by the Court. 

9. There are no liens known to exist in connection with this recovery. Plaintiffs are 

obligated to investigate and identify any and all liens. Plaintiffs shall be responsible for any 

unknown or unidentified lien(s) or any other claim to a right to the settlement proceeds. Plaintiffs 

shall indemnify, hold harmless and defend any person(s) and party(s) being released from all costs, 

of whatever kind or nature (including attorney fees) arising from any claim, based in whole or in 

part, on any lien or other right to the settlement proceeds. 

10. The plaintiffs acknowledge that they have the right to a jury trial to determine the 

facts and evaluate liability on the plaintiffs' claims and as well as to award damages as a result of 

their claims. The plaintiffs knowingly waive their right to a jury trial and request that the Court 

approve the settlement. 

11. The Court finds that the proposed settlement is fair and reasonable and that same will 

constitute a full, fair and proper amount to be paid and received in complete satisfaction ofany and 

all claims of Kasie Ducharme, Dana Rogers as the Special Administrator of the Estate of Kasie 

Ducharme, and as guardian of the heirs at law of Kasie Ducharme, K.R.D., lA.D. and AL.D. 
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12. Plaintiffs' counsel, by reason of the prosecution of plaintiffs' claims and cause of 

action herein, has incurred expenses and is entitled to a fee. The fees and expenses requested were 

presented to the court at the hearing on the settlement worksheet. 

13. The Court finds that the requested fee and expenses are fair and reasonable and shall 

be paid from the recovery herein. 

14. After payment of outstanding expenses and attorney fees, the remainder of the 

settlement proceeds shall be available for payment to the plaintiffs. Dana Rogers, as legal guardian 

of the heirs at law of Kasie Ducharme, shall administer these funds through the Guardianship 

previously established in Butler County Kansas District Court, Case Number 2007 PR 0052. 

15. The Court finds that K.S.A 59-3055 is applicable and the settlement funds payable 

to Dana Rogers, as Guardian ofK.R.D., l.AD. and AL.D. shall be deposited in an account meeting 

the requirements of the Statute. 

16. 	 The proceeds of the settlement shall be disbursed as follows: 

(a) 	 Garrettson, Webb & Toth Trust Account in the amount of the sum of expenses and 

fees set forth on the settlement worksheet; and 

(b) 	 Dana Rogers, as guardian ofK.R.D., lAD. and A.L.D., the balance ofall settlement 

proceeds. This amount will be paid into Uniform Transfer to Minor Accounts, in 

compliance with K.S.A 59-3055, at Intrust Bank in Wichita, Kansas. 

17. In accordance with KSA 60-1901, et seq, an action for wrongful death has been 

commenced. 

18. Upon evidence submitted, the Court finds that the deceased, Kasie Ducharme, was not 

married and had three natural children, K.R.D., lAD and AL.D. These three minor children are the 

only known heirs of decedent. 
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19. Plaintiff Dana Rogers is the appropriate and legal representative of the estate of Kasie 

Ducharme. 

20. Pursuant to applicable Kansas law, the only heirs at law are: K.R.D., lAD and 

AL.D. 

21. K.S.A 60-1905 requires that the Court, after notice ofhearing, apportion the recovery 

between the heirs at law. All persons entitled to notice appear in person or in a represented capacity 

and acknowledge receipt of notice and make no objection to the same. 

22. Each ofthe decedent's minor children will receive proceeds equally and in the amounts 

set forth on the settlement worksheet. 

IT IS THEREFORE, BY THE COURT, CONSIDERED, ORDERED, ADJUDGED AND 

DECREED, that the settlement as entered herein is hereby approved and judgment is entered in favor 

of the plaintiffs against defendants as set forth herein. 

IT IS THEREFORE, BY THE COURT, CONSIDERED, ORDERED, ADJUDGED AND 

DECREED, that the settlement ofthe plaintiffs' claims as entered herein is hereby approved and the 

apportionment of the recovery be made as fully set out herein and the action is dismissed with 

prejudice as set forth herein. 

IT IS A[,SO ORDERED that the check being presented to the plaintiffs, on behalf of the 

county defendants be distributed as set forth herein. 

IT IS SO ORDERED. 

1. THOMAS MARTEN, 
UNITED STATES DISTRICT JUDGE 
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APPROVED: 

Christian Webb, #17637 
Attorneyfor Plaintiffs 
GARRETSON, WEBB & TOTH, LLC 
105 East Park 
Olathe, KS 66061 
Phone: (913) 948-6680 
Email: christian@gwtfirm.com 

sf Jennifer M. Hill 
Edward L. Keeley, #09771 
Jennifer M. Hill, #21213 
Attorneysfor Defendants Butler County, 
Murphy, Schmidt, Hamilton and Hall 
McDONALD, TINKER, SKAER, QUINN 

& HERRINGTON, P.A. 
P.O. Box 207 
Wichita, KS 67201-0207 
Phone: (316) 263-5851 
Email: ekeeley(a).mtsqh.com -jhill(a),mtsqh.com

= 

Jerry D. Hawkins, #18222 
Attorney for Defendants El Dorado 
Internal Medicine, LLC and Kuhns 
HITE, FANNING & HONEYMAN L.L.P. 
100 North Broadway, Suite 950 
Wichita, KS 67202-2209 
Phone: (316) 265-7741 
Email: hawkins@hitefanning.com 
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1

  
   1            IN THE UNITED STATES DISTRICT COURT
                FOR THE DISTRICT OF KANSAS

 2
  

 3   KASIE DUCHARME, Deceased, by     )
   and through DANA ROGERS,         )

 4   Special Administrator, and       )
   K.R.D., J.A.D. and A.L.D., the   )

 5   minor children and Heirs at Law  )
   of Kasie Ducharme, Deceased,     )

 6   by and through their next friend,)
   Dana Rogers,                     )

 7                                    )
                       Plaintiffs,  )

 8                                    )
         vs.                        ) Case No.

 9                                    ) 09-CV-2338
   THE BOARD OF COUNTY              )

10   COMMISSIONERS OF BUTLER          )
   COUNTY, KANSAS, et al.,          )

11                                    )
                       Defendants.  )

12   _________________________________)
  

13
  

14
  

15             Deposition of KELLY HERZET, taken by the
  

16   Plaintiffs, before me, Janelle E. Lindeman, a
  

17   Certified Shorthand Reporter within and for the
  

18   State of Kansas, at 121 South Gordy, Suite 203,
  

19   El Dorado, Butler County, Kansas, commencing at
  

20   9:07 a.m. on the 1st day of March, 2010.
  

21
  

22                   A P P E A R A N C E S
  

23             Plaintiffs appear by their attorney,
  

24   Christian Webb, Garretson, Webb & Toth, L.L.C.,
  

25   105 East Park, Olathe, Kansas 66061.
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   1              A P P E A R A N C E S  (cont.)
  

 2             Defendants, The Board of County
  

 3   Commissioners of Butler County, Kansas, Sheriff
  

 4   Craig Murphy, Steve Hamilton and Michael Schmidt,
  

 5   appear by their attorney, Edward Keeley, McDonald,
  

 6   Tinker, Skaer, Quinn & Herrington, P.A., 300 West
  

 7   Douglas, Suite 500, Wichita, Kansas 67202-2909.
  

 8             Defendants, El Dorado Internal Medicine,
  

 9   L.C., Tamara Harper, ARNP, and H. Richard Kuhns,
  

10   M.D., appear by their attorney, Jerry D. Hawkins,
  

11   Hite, Fanning & Honeyman, L.L.P., 100 North
  

12   Broadway, Suite 950, Wichita, Kansas 67202.  Also
  

13   present, Monica Malone, Medical Liability Analyst,
  

14   KaMMCO.
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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4

  
   1                       KELLY HERZET,
  

 2            having been first duly sworn, was
  

 3            examined and testified as follows:
  

 4
  

 5                    DIRECT EXAMINATION
  

 6   BY MR. WEBB:
  

 7   Q    Undersheriff Herzet, my name's Christian Webb.
  

 8        I represent the family of Kasie Ducharme.  Ms.
  

 9        Ducharme was incarcerated at the jail in Butler
  

10        County in June of 2007.  You understand why
  

11        you're here today?
  

12   A    Yes, sir.
  

13   Q    Thank you.  How do you wish for me to address
  

14        you?  Undersheriff Herzet?
  

15   A    That's fine.
  

16   Q    Do you have any hearing issues, medical
  

17        problems or anything that would make it
  

18        difficult to provide your deposition today?
  

19   A    No, sir.
  

20   Q    And you understand you're providing testimony
  

21        under oath?
  

22   A    Yes, sir.
  

23   Q    And that it may be presented -- this deposition
  

24        may be presented at trial under certain
  

25        circumstances?
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   1   A    Yes, sir.
  

 2   Q    I'll try not to speak over you and ask
  

 3        understandable questions.  If you would agree,
  

 4        please don't interrupt my question, and then if
  

 5        you do have a question about what I've asked,
  

 6        it doesn't make sense or I've used a term that
  

 7        doesn't seem to appear appropriate for the
  

 8        circumstance, would you let me know?
  

 9   A    Yes, sir.
  

10   Q    Finally, if you'd like to take a break at any
  

11        time, please just let us know at the end of a
  

12        question after you've answered the question.
  

13        Would that be acceptable to you?
  

14   A    That would be fine.
  

15   Q    You will have an opportunity to read and review
  

16        your deposition and sign if you so choose and
  

17        make any corrections.  Additionally, I'd ask if
  

18        during the course of the deposition one of your
  

19        answers appears to be incorrect, please feel
  

20        free to stop the answer and start over.  Is
  

21        that all right?
  

22   A    That's fine.
  

23   Q    When did you begin work at the Butler County
  

24        Sheriff's Office?
  

25   A    I started working for the sheriff August, 1984.
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   1        Left the sheriff in 1987 and I went to work for
  

 2        Wolf Creek Nuclear Power.  Came back to the
  

 3        sheriff in 1993.  Still presently working here.
  

 4   Q    And when you originally worked for the Butler
  

 5        County Sheriff's Office from '84 to '87, what
  

 6        were your duties?
  

 7   A    I was a patrolman.
  

 8   Q    Did your responsibilities as a patrolman
  

 9        include issuing tickets, investigating
  

10        traffic-related offenses or perhaps even some
  

11        drug-related arrests?
  

12   A    Yes, sir.
  

13   Q    Prior to your initial employment with Butler
  

14        County Sheriff's Office, did you receive police
  

15        training?
  

16   A    Yes, sir.
  

17   Q    Where was that training?
  

18   A    I graduated from the Kansas Law Enforcement
  

19        Training Center in Hutchinson in 1984.
  

20   Q    And did that training include investigative
  

21        training and the preparation of written reports
  

22        for arrest narratives, those sorts of things
  

23        related to court?
  

24   A    Yes.
  

25   Q    And from '84 to '87 when you were in the patrol
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   1        division, how often would you prepare reports?
  

 2   A    Well, that varied depending on how busy we
  

 3        were.  I worked contract -- a Potwin and
  

 4        Whitewater contract where I worked three days
  

 5        on and three days off.  It wasn't a real busy
  

 6        district so it really kind of varied.  I can't
  

 7        really say how many reports.
  

 8   Q    And what's the Potawatomi contract?
  

 9   A    Potwin contract?
  

10   Q    Potwin contract.
  

11   A    Potwin and Whitewater are two small towns of
  

12        about 500 population apiece and the sheriff has
  

13        a contract to patrol those areas, and that was
  

14        my beat, Potwin and Whitewater.  I answered all
  

15        the calls in Potwin and Whitewater over those
  

16        three years.
  

17   Q    Were cases there filed in Butler County
  

18        District Court then?
  

19   A    Some were and some were filed in the municipal
  

20        court there in Potwin and Whitewater.  Once a
  

21        month a judge came in and heard cases on
  

22        traffic tickets and things like that.
  

23   Q    So traffic violations and defective equipment
  

24        went through the City?
  

25   A    Yes.
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   1   Q    And did more serious charges such as perhaps
  

 2        driving under the influence, possession of
  

 3        drugs go through District Court in Butler
  

 4        County?
  

 5   A    Yes, sir.
  

 6   Q    So did you testify on occasion in Butler County
  

 7        District Court between '84 and '87?
  

 8   A    Yes, sir.
  

 9   Q    Would that be both preliminary hearings and
  

10        jury trials and trials to the court?
  

11   A    Yes, sir.
  

12   Q    And in preparation for that testimony, would
  

13        you review police reports that you had
  

14        generated?
  

15   A    Yes, sir.
  

16   Q    Could you briefly describe your training in
  

17        writing a report?
  

18   A    Case number, the date, the officer that's
  

19        writing the report, and I would start with
  

20        basically the time that I responded to a call,
  

21        when I arrived, my observation of what I saw
  

22        when I arrived.  Basically what I seen
  

23        throughout the case.
  

24   Q    And in addition to your training, did you
  

25        continue to refine your process for writing
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   1        reports through your experience?
  

 2   A    Tried to, yes.
  

 3   Q    And in 1993 when you returned to the Butler
  

 4        County Sheriff's Office, what were your duties
  

 5        then?
  

 6   A    Patrolman.
  

 7   Q    Did you have the same beat as you described it?
  

 8   A    No.  Then I worked one of the four districts we
  

 9        had here in the County and went to the same
  

10        shift -- I went to a shift -- we had four
  

11        shifts at the time and I was on a shift and
  

12        rotated every month and worked the whole
  

13        county.  We were divided up into districts,
  

14        District 1, 2, 3 and 4 and you would be
  

15        assigned to different district every night or
  

16        every day or every evening depending on the
  

17        day.
  

18   Q    How long did you work as a patrolman, I assume
  

19        prior to being promoted to detective?
  

20   A    Seven years.
  

21   Q    When in particular were you promoted to
  

22        detective?
  

23   A    June of 2000.
  

24   Q    From 1993 to 2000, can you estimate or
  

25        approximate how many times you testified in
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   1        court?
  

 2   A    I have no idea.
  

 3   Q    Hundreds?
  

 4   A    Hundreds.
  

 5   Q    And from 1993 to 2000, could you describe I
  

 6        guess by severity the types of crimes that you
  

 7        investigated and participated in in court as a
  

 8        law enforcement officer?
  

 9   A    Burglaries, possession of stolen property
  

10        cases, one homicide, DUIs, traffic tickets.
  

11   Q    The one homicide you were involved in while you
  

12        were on patrol involved in investigation-wise,
  

13        Undersheriff Herzet, when was that?
  

14   A    1993, February.
  

15   Q    And what were your responsibilities in that
  

16        investigation?
  

17   A    I was the first officer on scene at the scene
  

18        of the homicide.
  

19   Q    What did you do when you got there?
  

20   A    Secured the scene until other officers and
  

21        detectives arrived.
  

22   Q    Was a suspect ultimately identified and
  

23        arrested?
  

24   A    Yes.
  

25   Q    Prosecuted?
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   1   A    Yes.
  

 2   Q    What's that individual's name, if you recall?
  

 3   A    Rick Follins, F-o-l-l-i-n-s.
  

 4   Q    And in addition to securing the scene, what
  

 5        else did you do?
  

 6   A    That was it.
  

 7   Q    Now in 2000 when you started in the detective's
  

 8        unit at the Butler County Sheriff's Office, how
  

 9        many detectives were there?
  

10   A    Four.
  

11   Q    And did that remain constant until you became
  

12        undersheriff?
  

13   A    No.
  

14   Q    How many detectives were there when you became
  

15        undersheriff?
  

16   A    Eight.
  

17   Q    And you became undersheriff in December of
  

18        2009?
  

19   A    Yes.
  

20   Q    How many detectives were there in June of 2007,
  

21        if you recall?
  

22   A    Five.
  

23   Q    How are your duties as a detective different
  

24        from the patrol officer that secures a scene at
  

25        a homicide?
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   1   A    Our job was to come in and work the crime after
  

 2        it was secured by patrol.  When they determined
  

 3        that they need a detective, the on-call
  

 4        detective is called.  He goes to the scene,
  

 5        arrives at the scene, kind of sees everything
  

 6        he has and then starts making the calls on
  

 7        other help that is needed to work the scene,
  

 8        work the crime.  We don't have a crime scene --
  

 9        we don't have CSI in Butler County.  We are
  

10        CSI.  We work the scene, we do the interviews,
  

11        we make the arrests.  We do it all.
  

12   Q    And that was the case in June of 2007?
  

13   A    Yes.
  

14   Q    And is still the case today?
  

15   A    Yes.
  

16   Q    And when you say you are your own CSI, do you
  

17        process fingerprints, for example, internally?
  

18   A    Yes, sir.
  

19   Q    And do you do any sort of DNA testing
  

20        internally?
  

21   A    Internally we collect fingerprints, we collect
  

22        DNA.  We send all of our DNA, fingerprints to
  

23        the KBI in Topeka, Great Bend, Pittsburg.
  

24   Q    And similarly, when you seize or recover what
  

25        you presume to be narcotics, do you do
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   1        presumptive tests internally but then submit to
  

 2        the KBI?
  

 3   A    Field tests, yes, and then submit to the KBI,
  

 4        yes.
  

 5   Q    What other forms of science investigation do
  

 6        you do internally as your own CSI?
  

 7   A    Fingerprint, DNA, cast shoe impressions, tire
  

 8        impressions.  Scientifically that's it.  We do
  

 9        our own photographing, our own diagraming.  We
  

10        do all that ourselves.
  

11   Q    Tool mark testing, for example?  Does anybody
  

12        within the detective unit do tool mark
  

13        analysis?
  

14   A    No.
  

15   Q    So in 2000 when you became a detective, Butler
  

16        County within their detective unit managed that
  

17        component of an investigation as well as
  

18        interviewing witnesses and those sorts of
  

19        things.
  

20   A    Yes.
  

21   Q    Would you be assigned in teams on a case?
  

22   A    Well, I'm going to tell you this.  It was a
  

23        unique situation in 2000 when I became a
  

24        detective.  I was a detective for a year and
  

25        was called in to the captain's office and was
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   1        told that the three veteran detectives that I
  

 2        worked with were going to be reassigned to
  

 3        patrol starting on Monday and I was going to be
  

 4        given three new detectives.  I only had one
  

 5        year experience being a detective and I was
  

 6        having three new guys come on board with me.
  

 7        Politics were involved in that somewhat.  The
  

 8        sheriff is an elected official and I don't know
  

 9        why the sheriff at the time thought that would
  

10        be a great idea to put veteran detectives back
  

11        out on the street and bring three new
  

12        detectives in with me only having one year of
  

13        experience, but that's what they done.
  

14   Q    Who was the sheriff at the time?
  

15   A    Stan Cox.
  

16   Q    And I don't mean to assume anything, but I
  

17        assume that didn't go well with three new
  

18        detectives?
  

19   A    No.  We -- inexperience.  I mean a veteran
  

20        detective is much better than a new detective.
  

21        You just don't dump your whole investigations
  

22        division and start with three new guys which
  

23        weren't even -- you know, he picked three
  

24        people randomly and said you'll be reassigned
  

25        to investigations come Monday, you know.  They
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   1        had no experience on death investigation,
  

 2        criminal investigation, so we were a very young
  

 3        bunch and started from there.
  

 4   Q    When did Sheriff Murphy become the sheriff?
  

 5   A    It would just be a guess.  I'm saying six years
  

 6        ago.
  

 7   Q    Was he with the Butler County Sheriff's Office
  

 8        before election?
  

 9   A    Yes.
  

10   Q    When did you meet Sheriff Murphy?
  

11   A    1982.
  

12   Q    And was he already with the sheriff's office at
  

13        that point?
  

14   A    Yes.  He was a sergeant on patrol in 1982.
  

15   Q    Did you work for him in the patrol unit?
  

16   A    I worked -- I was a reserve from 1982 to 1984
  

17        and he was the -- he was over the reserve
  

18        program, and then when I came to investigations
  

19        in 2000 I worked for him about a year.
  

20   Q    So from 1982 to 1984, he was the supervisor of
  

21        the reserve program you were in?
  

22   A    Yes.
  

23   Q    And then in 2000 when you became a detective,
  

24        he was your supervisor.
  

25   A    He was captain of investigations.
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   1   Q    And when did he stop being captain of
  

 2        investigations?  When he became sheriff?
  

 3   A    Undersheriff.  I'm not sure of that year.
  

 4   Q    And you believe he was elected approximately
  

 5        six years ago.
  

 6   A    He was reelected --
  

 7                    MR. KEELEY:  Well, go ahead.  I can
  

 8              tell you that -- and I don't remember
  

 9              exactly the year but Stan Cox, the
  

10              sheriff, as I understand it, was
  

11              re-called into the military or left.
  

12                    THE WITNESS:  That's correct.
  

13                    MR. KEELEY:  Sheriff Murphy was
  

14              appointed for a period of time before he
  

15              was elected.
  

16                    THE WITNESS:  That's correct.
  

17                    MR. WEBB:  Thank you for that
  

18              clarification.
  

19   BY MR. WEBB:
  

20   Q    So he filled the balance of Sheriff Cox's term
  

21        when he was undersheriff and then was elected
  

22        after that.  Is that fair to say?
  

23   A    That's fair to say.
  

24   Q    Did you campaign for Sheriff Murphy when he ran
  

25        for election?
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   1   A    No.
  

 2   Q    Did he run unopposed?
  

 3   A    No.
  

 4   Q    And by campaign for Sheriff Murphy, what I mean
  

 5        is did you endorse him publicly in any way?
  

 6   A    As far as telling people he would be a good
  

 7        sheriff, yes.
  

 8   Q    But formally like was your name listed in the
  

 9        newspaper under we support sheriff -- or for
  

10        Sheriff Murphy sort of thing?
  

11   A    No, sir.
  

12   Q    Did you contribute to his campaign at all?
  

13   A    No, sir.
  

14   Q    And has Sheriff Murphy ran unopposed since his
  

15        initial election?
  

16   A    No, sir.
  

17   Q    Does he generally face opposition then in each
  

18        election?
  

19   A    Yes.
  

20   Q    Now you mentioned politics played a role in
  

21        Sheriff Cox's decision to reassign three
  

22        veteran detectives in 2001.  Do you know what
  

23        specifically played into that decision?
  

24   A    Well, maybe it's not fair to say politics.
  

25        Sheriff Cox held a grudge and there was a
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   1        detective in the division that had found out
  

 2        some things about Sheriff Cox's undersheriff at
  

 3        the time, Mike Garnett, and was very public
  

 4        about that, and I think that was a way of
  

 5        Sheriff Cox getting rid of this individual out
  

 6        of investigations, putting him back on patrol
  

 7        and thinking he might quit because he really
  

 8        didn't have a reason to fire him.
  

 9   Q    Have those sorts of things occurred under
  

10        Sheriff Murphy?
  

11   A    No.
  

12   Q    When did the unit -- the detective unit expand
  

13        from four detectives to five?
  

14   A    As Sheriff Murphy took over.  The year I don't
  

15        remember.
  

16   Q    You had mentioned that a veteran detective is
  

17        much better than a new detective.  Can you
  

18        describe why that is?
  

19   A    Well, I think you learn -- you can go to all
  

20        the schools you want and get the basics, but
  

21        until you actually get out and start working a
  

22        crime scene and know what you have and what to
  

23        look for, it's great having the knowledge but
  

24        really getting out and actually doing the job
  

25        is where you learn a lot of investigating and
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   1        what to pay attention for, using common sense.
  

 2   Q    In 2000 when you became a detective, were you
  

 3        assigned to particular investigations?  For
  

 4        example, were you assigned to theft and forgery
  

 5        and someone else was assigned to person crimes,
  

 6        or was everybody just in the hopper?
  

 7   A    Everyone was in the hopper.
  

 8   Q    How were cases assigned then?
  

 9   A    Captain would review them, then he'd assign a
  

10        case to the different detectives, each
  

11        detective.  He'd try to keep them equal.  Each
  

12        detective would carry about 30 or 40 cases
  

13        trying to manage.
  

14   Q    And the 30 to 40 cases, was that a pretty
  

15        consistent number until you added a fifth
  

16        detective in 2006?
  

17   A    Sure.
  

18   Q    And in June of 2007, you were the on-call
  

19        detective that was notified about Kasie
  

20        Ducharme's death; is that right?
  

21   A    Yes.
  

22   Q    Is that how you came to be assigned to the
  

23        case?
  

24   A    Plus, I was -- had been promoted to detective
  

25        sergeant, so I tried to oversee and help all my
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   1        detectives on major cases and answer questions
  

 2        and work together.
  

 3   Q    So in June of 2007, were you the most
  

 4        experienced detective in the group of five?
  

 5   A    Yes.  Plus I was on-call.
  

 6   Q    And you were on-call.
  

 7   A    Yes.
  

 8   Q    Now you had very helpfully, if that's a word,
  

 9        described some characteristics of a veteran
  

10        detective.  Fair to say in June of 2007 you
  

11        felt you wrote more complete and better reports
  

12        than in August of 1984?
  

13   A    I would think.
  

14   Q    What are the characteristics of a well written
  

15        narrative report?
  

16   A    Just laying out the facts of what you seen and
  

17        what you have found out about the case.
  

18   Q    And just so we can agree, will you agree with
  

19        me that a narrative report is your written
  

20        report detailing observations and statements
  

21        made to you?
  

22   A    Yes.
  

23   Q    And for definition purposes today, you also
  

24        have what I'll call field notes.  You know what
  

25        field notes are?
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   1   A    Sure.
  

 2   Q    Your field notes can we agree are the notes you
  

 3        made at the time you made the observations or
  

 4        heard the statements?
  

 5   A    Yes.
  

 6   Q    And then in Ms. Ducharme's case, you also had
  

 7        several people fill out written statements.
  

 8   A    Yes.
  

 9   Q    And those written statements are firsthand
  

10        accounts by the witness themselves written out;
  

11        is that right?
  

12   A    Yes.
  

13   Q    So we can agree there's really three types of
  

14        written information from the Ducharme
  

15        investigation that you developed which would be
  

16        your field notes, your narrative report and the
  

17        written statements.
  

18   A    Yes.
  

19   Q    Were there any other written materials that you
  

20        collected or developed during the course of the
  

21        Ducharme investigation?
  

22   A    Yes.
  

23   Q    What were those?
  

24   A    Booking information, medical charts when she
  

25        went to medical at the jail.  I requested
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   1        medical information I believe from the hospital
  

 2        prior to try to figure out her medical
  

 3        condition, a run sheet from EMS, autopsy
  

 4        report, an authorization for autopsy that we
  

 5        fill out, the provisional that you receive
  

 6        after the autopsy before the final autopsy
  

 7        report, CAD sheet which is your sheet that
  

 8        comes from 911 when the call's called in and
  

 9        gives the time that you're notified and time
  

10        that you arrive at the scene and the time you
  

11        clear the scene.  I believe that's it.
  

12   Q    Could you describe for me how you opened -- in
  

13        June of 2007 how you would open an
  

14        investigation?  Would you assign a case number
  

15        first?  What happens?
  

16   A    First thing that would happen is I was called
  

17        at home and was told that we had a death at the
  

18        Butler County Jail.  So I get dressed, I
  

19        respond out there.  I meet with the sheriff.
  

20        The sheriff kind of briefs me that someone has
  

21        died at the jail, which then I request the KBI
  

22        to respond, which he did.  Dispatch has already
  

23        assigned a case number.  I don't definitely
  

24        know the case number the minute I arrive on
  

25        scene.  I know that it's documented and I can
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   1        get that.  I don't request that the minute I
  

 2        arrive on scene, but I know there's a case cut
  

 3        at the jail and all the times for myself
  

 4        responding, the sheriff responding, EMS
  

 5        responding will all be documented through 911.
  

 6        Does that make sense?
  

 7   Q    Yes, it does.  Thank you.  So you were notified
  

 8        at home that there had been a death at the
  

 9        jail.
  

10   A    Yes.
  

11   Q    Do you remember who called you?
  

12   A    Can I look at my report here?
  

13   Q    Would it refresh your recollection?
  

14   A    Yes.
  

15   Q    Yes, go ahead.
  

16   A    Well, it would have been one of two people.  It
  

17        would have been one of the two dispatchers
  

18        working, either Shelly Black or Justin Bowlin
  

19        would have been who notified me at home.
  

20   Q    And is that the CAD sheet that you're looking
  

21        at now?
  

22   A    Yes, sir.
  

23   Q    And your CAD sheet doesn't identify in
  

24        numerically or otherwise which dispatcher would
  

25        have taken the call?
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   1   A    It just shows calltaker, Shelly Black,
  

 2        dispatcher, Justin Bowlin, but that doesn't
  

 3        mean -- you never know which one of 'em is
  

 4        going to call you.
  

 5   Q    What we do know is Shelly Black received the
  

 6        call.  Is that fair to say?
  

 7   A    Yes.
  

 8   Q    By dispatcher, you don't know what Justin --
  

 9        and forgive me, what was Justin's last name?
  

10   A    Bowlin, B-o-w-l-i-n.
  

11   Q    What would someone assigned or noted as
  

12        dispatcher have done?
  

13   A    Well, Butler County 911 dispatch has a
  

14        dispatcher for sheriff, they have a dispatcher
  

15        for Butler County EMS, they have a dispatcher
  

16        for El Dorado Police, and they have one other
  

17        dispatcher that takes care of all the fire and
  

18        what they call county which is smaller
  

19        jurisdictions like Leon, Benton, that
  

20        dispatches those.  So there's actually four
  

21        dispatchers down there at one time, and when
  

22        the 911 rings, the first one that picks it up
  

23        and says 911 that's usually your calltaker, and
  

24        Justin probably that night was the dispatcher
  

25        for sheriff.
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   1   Q    And Mr. Bowlin or Ms. Black would have notified
  

 2        EMS and the sheriff's office or the on-call
  

 3        detective directly?
  

 4   A    Yes.
  

 5   Q    What do you remember, if anything, about that
  

 6        initial call?
  

 7   A    I just remember that I was called at home and
  

 8        told to respond to the Butler County Jail
  

 9        because we had a death at the jail.
  

10   Q    And I had forgotten to ask you this initially.
  

11        What is your address?
  

12   A    Home address?
  

13   Q    Right.
  

14   A    121 North Circle Drive, Potwin, Kansas, 67123.
  

15   Q    And was that your -- is that your address now?
  

16   A    It is.
  

17   Q    It's the same address as back in June of 2007?
  

18   A    It is.
  

19   Q    How long does it take you to travel from your
  

20        home to the Butler County Adult Detention
  

21        Center?
  

22   A    Well, if you go by the dispatcher by the CAD
  

23        sheet, I arrived in 28 minutes.
  

24   Q    Where did you meet with the sheriff?
  

25   A    Sheriff was standing out in front of the
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   1        facility.
  

 2   Q    Had he been inside the facility, to your
  

 3        knowledge?
  

 4   A    I don't know.
  

 5   Q    Had he spoken with anyone inside the facility,
  

 6        to your knowledge?
  

 7   A    Not to my knowledge.
  

 8   Q    What did Sheriff Murphy tell you outside the
  

 9        facility before you started your investigation?
  

10   A    That we had a death and I needed to call the
  

11        KBI and it needed to be investigated.
  

12   Q    Did you call the KBI from your home first or
  

13        did you call after the sheriff instructed you
  

14        to do so?
  

15   A    I think I called after the sheriff instructed
  

16        me to.
  

17   Q    How many death investigations had you been a
  

18        part of after the Follins homicide and the
  

19        Ducharme death investigation?
  

20                    MR. KEELEY:  Can I just clarify?
  

21              Are we talking about deaths generally or
  

22              deaths in the jail?
  

23                    MR. WEBB:  Deaths in general.
  

24              Death investigations.
  

25   A    Probably a hundred.
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   1   BY MR. WEBB:
  

 2   Q    And are there types of death investigations?
  

 3   A    In Butler County, a detective responds to every
  

 4        death in the county except for in the city.
  

 5        Like El Dorado, unless they call for our
  

 6        assistance, all deaths in the county a
  

 7        detective is assigned and responds.
  

 8   Q    So the range could be, for example, the Follins
  

 9        homicide and then additionally in those hundred
  

10        death investigations you probably had
  

11        unattended deaths, perhaps overdose situations,
  

12        elderly.  I'm just listing examples and you're
  

13        nodding.  Would you agree with that?
  

14   A    Yes, sir.
  

15   Q    Within the hundred death investigations you
  

16        conducted, how many were categorized as
  

17        homicides ultimately?
  

18   A    I should have done my homework a little better
  

19        here.  We had a homicide in 2001 that I was
  

20        involved in.  We had a homicide in 2003, 2004,
  

21        2005, if I remember right.
  

22   Q    I'm certainly not holding you to the exact
  

23        number today, so you believe four homicides?
  

24   A    Yes.
  

25   Q    And the other 90 plus death investigations,
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   1        would those be of the kind I just described
  

 2        where perhaps someone that was infirm or sick,
  

 3        was at home, death was unattended, and by
  

 4        unattended I mean not at a hospital?
  

 5   A    Correct.  Unattended deaths, traffic accidents,
  

 6        accidental deaths such as that, yes.
  

 7   Q    Did any of those other investigations include a
  

 8        death at the Butler County Adult Detention
  

 9        Center?
  

10   A    No.
  

11   Q    Kasie Ducharme's death investigation was the
  

12        first one at a jail facility that you had ever
  

13        been involved in?
  

14   A    Yes.
  

15   Q    And Sheriff Craig Murphy, his responsibilities
  

16        for the Butler County Sheriff's Department
  

17        include or included the patrol unit you
  

18        described that you initially worked on; is that
  

19        right?
  

20   A    Yes, sir.
  

21   Q    The detective unit; is that right?
  

22   A    Yes, sir.
  

23   Q    And it also includes the Butler County Adult
  

24        Detention Center; is that right?
  

25   A    Yes, sir.
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   1   Q    So Sheriff Murphy was your boss; correct?
  

 2   A    Correct.
  

 3   Q    And he was also the person ultimately
  

 4        responsible for the Butler County Adult
  

 5        Detention Center in June of 2007.
  

 6   A    Yes, sir.
  

 7   Q    What other responsibilities does the sheriff
  

 8        have?  Do you guys serve outstanding warrants?
  

 9   A    Civil.  He's in charge of civil.  He's in
  

10        charge of court security, enforcement side,
  

11        investigation side, detention side.
  

12   Q    Had you ever worked with Special Agent Ewy
  

13        before?
  

14   A    We have used the KBI before on cases.
  

15                    MR. KEELEY:  I'm sorry, can we
  

16              state his name then?  Is it Randy?
  

17                    MR. WEBB:  Randy Ewy.
  

18   BY MR. WEBB:
  

19   Q    Undersheriff Herzet, I apologize.  In fact, I
  

20        think you were just fine going ahead and now
  

21        I've tripped in.
  

22                    MR. KEELEY:  I'm sorry for
  

23              interrupting.  We know who we're talking
  

24              about.  I just wanted the record to be
  

25              clear.
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   1   BY MR. WEBB:
  

 2   Q    Had you ever worked with Special Agent Ewy
  

 3        before?
  

 4   A    Randy showed up on cases.  Randy usually
  

 5        doesn't work the cases.  He's in charge of the
  

 6        KBI unit in Wichita.  Most of the time I work
  

 7        with Dave Flinetti (sp) who is the agent that's
  

 8        assigned to Butler and Cowley County.
  

 9   Q    You had indicated it took you 28 minutes to get
  

10        to the jail.  Does that include your
  

11        conversation with Sheriff Murphy?
  

12   A    That's from the time I was called at home to
  

13        the time I got dressed and arrived on the scene
  

14        at the jail, and that's through the radio going
  

15        10-8 and then going 10-23 which shows I'm at
  

16        the jail.
  

17   Q    So did you notify them 10-23 meaning you had
  

18        arrived?
  

19   A    Yes.
  

20   Q    So you were still in your vehicle when you made
  

21        that?
  

22   A    Yes, sir.
  

23   Q    When you arrived at the jail, what did you have
  

24        with you?
  

25   A    My notebook and pen.
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   1   Q    Did you have any audio recording equipment, a
  

 2        tape recorder or anything?
  

 3   A    No.
  

 4   Q    How long did you speak with Sheriff Murphy
  

 5        outside the jail?
  

 6   A    Matter of minutes.
  

 7   Q    Did you wait for Agent Ewy to arrive before you
  

 8        entered?
  

 9   A    I believe I did, yes.
  

10   Q    How long did it take before he arrived?
  

11   A    I have no idea.  I didn't document that.
  

12   Q    Before we discuss your investigation at the
  

13        jail, I understand your responsibilities as
  

14        undersheriff include oversight of the jail now.
  

15        Is that right?
  

16   A    That's correct.
  

17   Q    Could you briefly describe for me the
  

18        structure -- the command structure of the jail.
  

19                    MR. KEELEY:  And again -- I'm
  

20              sorry.  I assume you're talking about
  

21              presently as opposed to June, 2007?
  

22                    MR. WEBB:  I appreciate that,
  

23              Mr. Keeley.  I'll try to do better about
  

24              dates because we do have an issue with
  

25              today, 2007 because this case is a couple
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   1              years old.
  

 2                    MR. KEELEY:  I think there may be
  

 3              some changes, maybe not.  I don't know.
  

 4   BY MR. WEBB:
  

 5   Q    As you understand it to be structured today
  

 6        under your supervision, what is the command
  

 7        structure of the jail?
  

 8   A    I have a captain.  I have three lieutenants.
  

 9        One lieutenant oversees all policy and
  

10        procedure and all the audits.  The other two
  

11        lieutenants oversee the four teams.  On the
  

12        four teams I have one sergeant per team, two
  

13        corporals per team, and then approximately six
  

14        deputies that work on these teams.  I have a
  

15        sergeant over booking and that sergeant's also
  

16        over transportation and there's a corporal
  

17        assigned that's over transportation as well.
  

18        And the way it works is the corporal -- we have
  

19        a housing corporal on that team and we have a
  

20        booking corporal, so there's always a corporal
  

21        in booking and there's always a corporal in
  

22        housing.  The way the jail is set up, there's
  

23        four pods and a corporal sits in the middle in
  

24        a housing unit to oversee all four pods where
  

25        there's a deputy working in these pods.  Make
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   1        sense?
  

 2   Q    Yes, I think so.  You've done a nice job.  I do
  

 3        have a lot of follow-up questions to that.  The
  

 4        corporal that sits in the middle of the housing
  

 5        units, does he have direct supervision over
  

 6        each pod or is it indirect, meaning can he see
  

 7        either through glass or directly at the inmates
  

 8        or is it closed circuit television?
  

 9   A    He can see through the glass.
  

10   Q    And that corporal is referred to as the housing
  

11        corporal?
  

12   A    Yes.
  

13   Q    Where is the booking corporal located then?
  

14   A    It's in another area of the jail.
  

15   Q    And the booking corporal will not have direct
  

16        supervision of the inmates.
  

17   A    Correct.
  

18   Q    Does the booking corporal have any supervision
  

19        capacity of the inmates?
  

20   A    No.
  

21   Q    There's no closed circuit or anything?
  

22   A    No.
  

23   Q    The only communication the booking corporal
  

24        would have with the housing corporal would be
  

25        by radio?
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   1   A    Yes, but there is a central control that a
  

 2        deputy sits in, it's kinds of like our dispatch
  

 3        that monitors all those cameras, and that
  

 4        person opens the doors, closes the doors, each
  

 5        door has a number on it like A103, open A103,
  

 6        central control will open that door, close that
  

 7        door, monitor the people walking through that
  

 8        door, if that makes sense to you.
  

 9   Q    Yes.  Who other than central control can open a
  

10        door?
  

11   A    That's it.
  

12   Q    The deputies -- you indicated there would be
  

13        two corporals assigned per sergeant and then
  

14        six deputies underneath; is that right?
  

15   A    Yes.
  

16   Q    The deputies that are working in the pods have
  

17        no ability to open a door.  Is that fair to
  

18        say?
  

19   A    Other than with a radio and letting central
  

20        control open the door, yes.
  

21   Q    The only way a deputy can get a door opened is
  

22        to contact central control and request it.
  

23   A    Yes.
  

24   Q    How many people work in central control at a
  

25        time?
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   1   A    One person.
  

 2   Q    How many people work booking at a time?
  

 3   A    Two.
  

 4   Q    And how many work the housing --
  

 5   A    Pod?
  

 6   Q    Let me back up.  I'm trying to think.  What can
  

 7        we call the housing corporal's area where they
  

 8        have direct supervision of the four pods?
  

 9   A    Well, the way -- there's four pods, A, B, C and
  

10        D, and in the middle they're like in a glass
  

11        office with a computer and they can oversee
  

12        those four pods around.
  

13   Q    So the housing corporal's office, how many are
  

14        assigned to the housing corporal's office at a
  

15        time?
  

16   A    One.
  

17   Q    How many shifts are there at the jail in a
  

18        24-hour period?
  

19   A    Two.
  

20   Q    When does shift change occur?
  

21   A    Six in the morning, six at night.
  

22   Q    And everybody works twelve-hour shifts?
  

23   A    Yes.
  

24   Q    How many days in a calendar week are jail staff
  

25        permitted to work?
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   1   A    They actually work 14 days a month, two days
  

 2        on, two days off, three days on, two days off.
  

 3        Basically they get like every other weekend
  

 4        off.  They get a Friday, Saturday and Sunday
  

 5        off.
  

 6   Q    Now the corporal in the housing office, are
  

 7        there two pods or is it one pod per side of the
  

 8        office?
  

 9   A    Right.
  

10   Q    So the office is a square?
  

11   A    Pretty much, yes.
  

12   Q    How many pods of the A through D pods are
  

13        dedicated to women inmates?
  

14   A    None.
  

15   Q    Where do you keep the female inmates?
  

16   A    They're kept in the dormitory.
  

17   Q    Where is the dormitory?
  

18   A    It's completely away from the pods.
  

19   Q    In the same structure however?
  

20   A    In the same facility, yes.
  

21   Q    With the male component of the jail then there
  

22        are four pods for the men?
  

23   A    Yes.
  

24   Q    How many beds total does the Butler County
  

25        Adult Detention Center dedicate to male
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   1        inmates?
  

 2   A    I really can't answer that.  I'm not sure of
  

 3        the number.
  

 4   Q    Do your responsibilities for the jail as
  

 5        undersheriff include budgeting and expenses and
  

 6        those sorts of things?
  

 7   A    No, sir.
  

 8   Q    Who would handle that side of things?
  

 9   A    We have a financial gentleman by the name of
  

10        Dennis Phillips that handles all the budget and
  

11        housing.
  

12   Q    To your knowledge, would that information
  

13        include how many individual units are available
  

14        for inmates?
  

15   A    Yes.
  

16                    MR. HAWKINS:  Whenever you get to a
  

17              good time for a break if you don't mind.
  

18                    MR. WEBB:  Not at all.
  

19                      (Thereupon, a recess was taken;
  

20                       whereupon, the following was
  

21                       had:)
  

22   BY MR. WEBB:
  

23   Q    Undersheriff Herzet, we were talking about the
  

24        male pod unit.  How many deputies would be
  

25        assigned to direct supervise within each pod of
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   1        the male section of the detention center?
  

 2   A    One.
  

 3   Q    So if my math is correct, there would be four
  

 4        deputies, one in each pod.  Is that right?
  

 5   A    Yes, sir.
  

 6   Q    Two corporals in booking?
  

 7   A    No, sir.
  

 8   Q    A corporal in --
  

 9   A    One corporal in booking.
  

10   Q    One corporal in booking.
  

11   A    One corporal in housing.
  

12   Q    And one in central control?
  

13   A    A deputy in central control.  He's not a
  

14        corporal or she's not a corporal.
  

15   Q    So at any one time for the male unit as a
  

16        whole, there are seven members of jail staff
  

17        working?
  

18   A    Plus others, yes.
  

19   Q    What are the others?
  

20   A    Well, your transport.  You usually have one
  

21        deputy that is assigned to just transport
  

22        inmates from a pod to medical, they take turns
  

23        doing that, and then you have a sergeant that
  

24        oversees and assists on all that as well.
  

25   Q    So the deputy assigned to transport would
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   1        handle transports in and out of a pod to either
  

 2        medical or perhaps booking for some reason?
  

 3   A    It's probably more fair to say an escort deputy
  

 4        instead of a transport deputy.
  

 5   Q    Thank you.  Because would you agree with me
  

 6        that a transport deputy may be a deputy
  

 7        responsible for transport to and from jail to
  

 8        the court, jail to the hospital?
  

 9   A    Yes, sir.
  

10   Q    So we understand each other, an escort deputy
  

11        then is one that within the jail itself would
  

12        be responsible for going with an inmate within
  

13        the facility.  A transport deputy is someone
  

14        that would take the inmate to and from
  

15        activities outside the jail.
  

16   A    Yes, sir.
  

17   Q    Do transport deputies stay on-site at the jail
  

18        when they are not transporting people?
  

19   A    Yes, sir.
  

20   Q    How many transport deputies are assigned at any
  

21        one time?
  

22   A    Five.
  

23   Q    And are some of those five dedicated solely to
  

24        court transports?
  

25   A    Yes.
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   1   Q    And are some of those dedicated to picking up
  

 2        people that have been arrested out in the
  

 3        community for transport?
  

 4   A    No.
  

 5   Q    What are the other duties of the five transport
  

 6        deputies?
  

 7   A    They assist on shakedowns in the pods.  They
  

 8        assist on relieving pod deputies for a break.
  

 9        They assist with booking.  They assist wherever
  

10        they're needed in the facility when they're not
  

11        transporting.
  

12   Q    What is a shakedown?
  

13   A    Where they go in a pod and look through
  

14        inmates' belongings looking for any kind of
  

15        objects that they might have that they're not
  

16        supposed to have.  They do random shakedowns in
  

17        the pods.
  

18   Q    With the five transport deputies, one escort
  

19        deputy and the one supervising sergeant added
  

20        in, how many people are assigned to work the
  

21        male side of the jail on a normal shift?
  

22   A    I don't know what's a fair way to answer that.
  

23        Are you talking when we don't have transport to
  

24        support us or just when all transport's working
  

25        and just the regular staff's working their
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   1        duties in pods?
  

 2   Q    Fair enough.  What is transport support?  Maybe
  

 3        that's part of why we don't understand each
  

 4        other.
  

 5   A    Well, we now transport Sedgwick County inmates,
  

 6        Wyandotte County inmates.  We make a lot of
  

 7        trips to Osawatomie, we make a lot of trips to
  

 8        Reno, and a majority of the time transport's
  

 9        very busy with just transports, but instead of
  

10        just having them sitting around when they're
  

11        not transporting, taking care of the equipment,
  

12        I have them relieve other deputies in the pods
  

13        where they get a break because they're in those
  

14        pods twelve hours a day and they need time to
  

15        get out and have lunch, have a 15-minute break,
  

16        go outside to smoke if they smoke just to get
  

17        away.  Twelve hours is a long time to be in a
  

18        pod with 40, 42 or 44 men, so that's how I use
  

19        them in the facility.
  

20   Q    Here in a moment I want to ask you about
  

21        transporting for other counties, but you
  

22        indicated 40 to 44 men.  Is that an average
  

23        number or a normal number per pod?
  

24   A    It is now, yes.
  

25   Q    If transport support -- well, is transport
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   1        support different than the transport deputies
  

 2        we spoke of earlier?
  

 3   A    No.
  

 4   Q    So the five transport deputies would also be
  

 5        responsible for these additional duties that
  

 6        you just described?
  

 7   A    Yes.
  

 8   Q    And what you described was you've taken on
  

 9        transport responsibilities for Wyandotte
  

10        County, Sedgwick County.  When you mentioned
  

11        Osawatomie, I assume you mean to the mental
  

12        health hospital?
  

13   A    Yes, sir.
  

14   Q    To your knowledge, what is the agreement
  

15        between Butler County and Wyandotte County for
  

16        transport?
  

17   A    I believe we go to Wyandotte County one day and
  

18        Wyandotte County comes to us one day on
  

19        transporting.  We house inmates for Wyandotte
  

20        County.
  

21   Q    You accept farmouts from Wyandotte County.
  

22   A    Correct.
  

23   Q    And a farmout is an individual incarcerated in
  

24        another county and that county pays Butler
  

25        County to hold them; is that right?
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   1   A    That's correct.
  

 2   Q    Until they need to come back for court.
  

 3   A    That's correct.
  

 4   Q    And currently, how many agreements do you have
  

 5        with other counties to house farmed-out
  

 6        inmates?
  

 7   A    We have Sedgwick County.  We have Wyandotte
  

 8        County.  We have the U.S. Marshals and we have
  

 9        Immigrations.
  

10   Q    And that's presently.
  

11   A    Presently.  Four contracts.
  

12   Q    The Osawatomie portion then is not a contract?
  

13   A    No, sir.
  

14   Q    You just occasionally have inmates that have
  

15        been either involuntarily committed or
  

16        otherwise?
  

17   A    Court-commits.
  

18   Q    Court-commits to the state hospital.
  

19   A    Yes, sir.
  

20   Q    Were those four contracts in place when you
  

21        became undersheriff?
  

22   A    Yes, sir.
  

23   Q    Do you know how long those four contracts had
  

24        been in place?
  

25   A    No, sir.
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   1   Q    Who was your immediate predecessor as
  

 2        undersheriff?
  

 3   A    Undersheriff Roy Raney.
  

 4   Q    Do you know how long Undersheriff Raney was
  

 5        undersheriff?
  

 6   A    No, I don't.
  

 7   Q    Was he undersheriff in June of 2007?
  

 8   A    I believe he was.
  

 9   Q    Do you know who was undersheriff before Roy
  

10        Raney?
  

11   A    Craig Murphy.
  

12   Q    And Sheriff Murphy was the sheriff in June,
  

13        2007?
  

14   A    Yes.
  

15   Q    Were the responsibilities for the jail an
  

16        undersheriff assignment when you started as
  

17        undersheriff?
  

18   A    Yes, sir.
  

19   Q    To your knowledge then, Undersheriff Raney
  

20        would have been responsible for the jail prior
  

21        to you taking the job.
  

22   A    I'm not sure of that.
  

23   Q    And certainly to be fair, the ultimate
  

24        responsibility falls with Sheriff Murphy;
  

25        right?
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   1   A    Correct.
  

 2   Q    He's the elected official that is responsible
  

 3        for all of the Butler County Sheriff's Office
  

 4        duties and responsibilities.
  

 5   A    Yes, sir.
  

 6   Q    The central control portion is manned by or
  

 7        occupied by one deputy; is that right?
  

 8   A    That's correct.
  

 9   Q    Is central control responsible for the male
  

10        side and the female side?
  

11                    MR. KEELEY:  You keep saying one
  

12              side and the other side and I'm not sure
  

13              that that's a fair -- and I apologize for
  

14              not having a diagram.  I was hoping to
  

15              have a diagram for you, but as I recall,
  

16              it's not really one side and then the
  

17              other side, but you can ask him about
  

18              that.
  

19                    MR. WEBB:  Fair enough.
  

20   BY MR. WEBB:
  

21   Q    Why don't we start here.  Would you mind
  

22        describing where central control is located to
  

23        the male four pods with the corporal housing
  

24        office in it.
  

25   A    I'll start as you walk -- as you walk in the
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   1        facility, you have the area where you meet a
  

 2        receptionist or a deputy in reception.  That
  

 3        deputy is responsible for taking down your
  

 4        name, checking your driver's license, letting
  

 5        you go in and do your visit with the inmate
  

 6        that you've been approved to visit, and then as
  

 7        you walk through a double locked door, there's
  

 8        central control and that kind of sits up on the
  

 9        east side of the facility.  And then right
  

10        behind central control is booking, and behind
  

11        booking there's a big sallyport where the
  

12        vehicles can be brought in to get the inmates
  

13        out of the vehicles, all indoors.  Back to the
  

14        south of central control is the dorm where the
  

15        female inmates are housed, and down another
  

16        long hallway and around a corner is the
  

17        kitchen, is receiving, is the warehouse and the
  

18        dock.  And then back up to central control down
  

19        another hallway to the west is medical and down
  

20        the hallway a little further you get into the
  

21        four pods area.  Does that make sense to you?
  

22   Q    I think so.
  

23   A    I wish I would have brought you a diagram.
  

24                    MR. KEELEY:  Do you have one handy?
  

25                    THE WITNESS:  I think there's one
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   1              downstairs, yes.  I think one of the
  

 2              deputies downstairs has one.
  

 3                    MR. KEELEY:  It might save some
  

 4              time just to have --
  

 5                    MR. WEBB:  Why don't we do that.  I
  

 6              hate to stop again so quickly, but if we
  

 7              could get a diagram, that would be great.
  

 8                      (Marked for identification
  

 9                       Deposition Exhibit Number 1.)
  

10   BY MR. WEBB:
  

11   Q    Undersheriff, showing you now what's been
  

12        marked as Deposition Exhibit 1.  This is the
  

13        map of the jail that you've just provided; is
  

14        that right?
  

15   A    Yes, sir.
  

16   Q    And it appears also to be to scale based on the
  

17        markings.  Does it note all aspects of the
  

18        jail?
  

19   A    Yes.
  

20   Q    Meaning the exterior, there's no part that's
  

21        not shown.
  

22   A    No, sir.
  

23   Q    I assume probably within each room there could
  

24        be more detail, but this is the Butler County
  

25        Adult Detention Center.
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   1   A    Yes, sir.
  

 2   Q    And you were describing where the women's
  

 3        dormitory is compared to the men's pod.  The
  

 4        men's pod on the drawing would you agree with
  

 5        me is in the upper left-hand corner?
  

 6   A    Yes.
  

 7   Q    And it's a two-level unit; is that right?
  

 8   A    Yes.
  

 9   Q    Now by levels, there's not a ceiling on the
  

10        second level, is there?  It's all visible to
  

11        the housing corporal?
  

12   A    Like a dormitory, yes.
  

13   Q    So there's just stairs up to the second level?
  

14   A    Yes.
  

15   Q    And on the second level, are those beds or
  

16        cells that are located up there?
  

17   A    Yes.
  

18   Q    Is there anything else up on the second level?
  

19   A    No.
  

20   Q    And there's one deputy in each pod even if
  

21        there's a two-level set to it; is that right?
  

22   A    Yes.
  

23   Q    And did you say the second level is on all four
  

24        pods or just two of them?
  

25   A    All four.
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   1   Q    Exhibit 1, is it oriented with north to the top
  

 2        of the page?
  

 3   A    Yes.
  

 4   Q    Because you had begun describing to the south
  

 5        and to the west on different things.  So we're
  

 6        clear with Exhibit 1 --
  

 7   A    This would be the north side here (indicating).
  

 8   Q    And you're pointing to the side which is
  

 9        where -- I don't know, what is that?
  

10   A    That's your sallyport.  That's where the
  

11        vehicles come in and out to drop off inmates.
  

12   Q    So the north side is the sallyport and so the
  

13        women's dormitory shares the sallyport's south
  

14        wall or is that a hallway?
  

15   A    That's not the women's dorm, no.
  

16   Q    What's highlighted here?
  

17   A    That's medical, booking, offices.
  

18   Q    So the highlighted portion immediately to the
  

19        south of the sallyport is medical, booking and
  

20        offices.
  

21   A    Yes.
  

22   Q    This would be to the east; is that right
  

23        (indicating)?
  

24   A    No, it would be to the west.  I guess we should
  

25        have really laid it on the table like it's laid
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   1        out out at the jail.
  

 2   Q    So to the west of the sallyport and medical is
  

 3        the adult pods -- male pods.
  

 4   A    Yes, sir.
  

 5   Q    Where then is the female dormitory?
  

 6   A    Right here to the south of control
  

 7        (indicating).  This is control (indicating),
  

 8        this is south.
  

 9   Q    And then on Exhibit 1 for identification
  

10        purposes there are three highlighted areas,
  

11        medical, booking and offices that we just
  

12        discussed.
  

13   A    Yes.
  

14   Q    And then a small square which is central
  

15        control?
  

16   A    Yes.
  

17   Q    And would you agree with me that it is down the
  

18        hallway from medical to the east?
  

19   A    Yes.
  

20   Q    And then directly south of control is a hallway
  

21        that takes you to a door that enters the
  

22        women's dormitory; is that right?
  

23   A    That's correct.
  

24   Q    And that women's dormitory is the rectangular
  

25        area highlighted south of central control?
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   1   A    Yes.
  

 2   Q    How many entryways are there from the male pods
  

 3        to the hallway that would take you to central
  

 4        control?
  

 5   A    Two.  There's one in each pod (indicating),
  

 6        plus there's also a door right here
  

 7        (indicating), so they'd have to go through two
  

 8        doors, this door into a little central
  

 9        receiving area out of another door and then
  

10        down the hallway.
  

11   Q    And each of those doors are controlled by
  

12        central control?
  

13   A    Correct.
  

14   Q    Is there a reason why there are always two
  

15        doors or perhaps more before an inmate can get
  

16        to a public accessway?
  

17   A    I imagine safety.
  

18   Q    And is it similarly true in the women's
  

19        dormitory?
  

20   A    No.
  

21   Q    The men's pods seem to extend at 45-degree
  

22        angles out from the housing office for the
  

23        corporal.  Is that fair to say?
  

24   A    That's correct.
  

25   Q    And there appear to be basketball courts drawn
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   1        in between each.  Are there recreation areas?
  

 2   A    Those are four rec yards for the four pods,
  

 3        yes, sir.
  

 4   Q    And then is there any access from those
  

 5        recreation pods into public hallways or to the
  

 6        exterior of the building?
  

 7   A    Yes, sir.  Such as this right here
  

 8        (indicating), but this is a completely fenced
  

 9        area.  I mean they can't get out of the rec
  

10        area and run free.  There's barbed wire or
  

11        razor wire and very high chain link fence.
  

12   Q    And those are open areas where inmates can
  

13        exercise or get some fresh air?
  

14   A    Get fresh air, yes, sir.
  

15   Q    And there appears to be one of those areas that
  

16        the women's dormitory can access.  Is that
  

17        right?
  

18   A    No.  This is an exit door for a fire
  

19        (indicating).  The women are taken from the
  

20        dorm to one of these exercise areas to
  

21        exercise.
  

22   Q    And is the same true for the men or can they
  

23        access it from their pods?
  

24   A    They can access it from their pods, yeah
  

25        (indicating).
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   1   Q    So one distinction between the male pods and
  

 2        the women's dormitory is access -- direct
  

 3        access to recreation yards.
  

 4   A    Yes.
  

 5   Q    And another distinction is male inmates are
  

 6        required to go through two doors before access
  

 7        to a public hallway and the women appear to
  

 8        only have one; is that right?
  

 9   A    Yes, sir.
  

10                    THE WITNESS:  Can I say something?
  

11                    MR. KEELEY:  If you need to
  

12              clarify.
  

13   A    I don't know if it's fair to say or tell you
  

14        this, this is what I've been told.  The women's
  

15        dorm in all reality was supposed to be -- my
  

16        train of thought just left me, work release.
  

17        Work release inmates would come in back here,
  

18        there was showers and stuff for them.  They
  

19        would come up the hallway and this would be the
  

20        work release facility (indicating).  One of
  

21        these four pods back here were designed as a
  

22        women's pod, but as money has it, we house
  

23        about 12 or 14 women.  We can't justify
  

24        shutting down a whole pod for 12 to 14 women
  

25        when we can put 40 or 45 men in.  That's why we
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   1        use this as the women's dorm when really this
  

 2        was supposed to be the work release to keep
  

 3        them completely away from your inmates.  Does
  

 4        that make sense?
  

 5   Q    Yes.  So where do you house work release
  

 6        inmates?
  

 7   A    Housed in one of the four pods.
  

 8   Q    They're housed in one of the four male pods?
  

 9   A    Yes, sir.
  

10   Q    And work release are typically fourth time
  

11        felony DUI folks?
  

12   A    Yes, sir.
  

13   Q    And they're generally there four to six months;
  

14        is that right?
  

15   A    Yes, sir.
  

16   Q    How many work release inmates by approximation
  

17        do you have right now?
  

18   A    Four.
  

19   Q    And are they all male?
  

20   A    Yes.
  

21   Q    There are no female work release?
  

22   A    None right now, no.
  

23   Q    Do you know which of the pods was intended to
  

24        be the women's facility?
  

25   A    No, sir.
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   1   Q    The central location for the corporal in the
  

 2        housing section, does it sit up?
  

 3   A    Yes, sir.
  

 4   Q    So there's a vantage point from above that that
  

 5        housing officer has; is that right?
  

 6   A    Yes.
  

 7   Q    And so the housing officer sits in a perch and
  

 8        can view the four pods and then each pod has
  

 9        one deputy.
  

10   A    Yes, sir.
  

11   Q    And but in addition to that, there are five
  

12        transport deputies that provide for breaks and
  

13        additional support to the pod; is that right?
  

14   A    And to the dorm and to central control, yes.
  

15        Most of the transport officers have already
  

16        worked their way through the facility.  They've
  

17        worked on a team and to transport, it's like a
  

18        promotion out there.  They get out of the
  

19        facility.  We are sending most of them to the
  

20        academy.  They're certified officers that carry
  

21        a weapon, and as they say, they've served their
  

22        time.  They worked in the pods, they worked in
  

23        central control, they've worked in the dorms.
  

24        So they've worked in booking.  They're more of
  

25        my officers that have been with me for a few
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   1        years.
  

 2   Q    Thank you for that.  So a new deputy assigned
  

 3        to the jail very first day on the job, what is
  

 4        he or she going to do?
  

 5   A    She is going to be assigned with our field
  

 6        training deputy for six weeks.
  

 7   Q    And who currently is your field training
  

 8        deputy?
  

 9   A    I have four of 'em.
  

10   Q    Who are they?
  

11   A    I can't name 'em.  I mean I don't even know
  

12        everybody's name out there yet.
  

13   Q    But you know that there are four field training
  

14        officers assigned.
  

15   A    Yes.
  

16   Q    And that's readily available information that
  

17        we could get.  Not necessarily need today but
  

18        could get.
  

19   A    Any time you want it.
  

20   Q    Thank you.  After six weeks with the field
  

21        training officer, where would the new deputy be
  

22        assigned?
  

23   A    Sergeant would assign him to -- he would start
  

24        his rotation, maybe start in the dorm and then
  

25        the next day work in A Pod, then day off, then
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   1        when he comes back he might be in B Pod.  They
  

 2        move around where they're not always in the
  

 3        same place.
  

 4   Q    So deputies work -- when they complete their
  

 5        field training, they work in either the pods or
  

 6        the dormitory, is that right, or central
  

 7        control.
  

 8   A    Or central control or escort.
  

 9   Q    And if people put in their time then they may
  

10        advance to a transport officer.
  

11   A    Yes.  The turnover is phenomenal in detention.
  

12        Not only with our facility, every facility all
  

13        over the state.  Even the state facilities, you
  

14        know, the turnover is phenomenal.
  

15   Q    Why is that?
  

16   A    Well, it's not for everybody.  I mean you take
  

17        one young woman or one young man and put them
  

18        amongst 42 people for 12 hours, it's
  

19        intimidating.  It's not for everybody.  The
  

20        hours, the pay.  I mean it's tough.
  

21   Q    What is the rate of pay for that initial
  

22        trainee?
  

23   A    About $12.50.
  

24   Q    And at the 12-hour per shift rate?
  

25   A    Yes.
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   1   Q    Is there overtime available?
  

 2   A    Lot of overtime.
  

 3   Q    How is overtime calculated?
  

 4   A    Time and a half.  Is that what you mean?
  

 5   Q    Yes.  Thank you for that.
  

 6   A    Yes.
  

 7   Q    Do they have to work over their 14 days per
  

 8        month or is it a certain period of time per
  

 9        week?
  

10   A    Per month.
  

11   Q    So overtime would be calculated after they've
  

12        worked their 14 days out of their 30?
  

13   A    Yes.
  

14   Q    And overtime gets paid quite a bit?
  

15   A    Well, they get time and a half for anything
  

16        over their 80 hours.
  

17   Q    And how often is overtime paid to deputies
  

18        working in the pods or dormitory?
  

19   A    Constantly.  We're always hiring.  We always
  

20        have open positions.
  

21   Q    How many open positions do you have right now?
  

22   A    Actually none if everybody can pass their
  

23        background and their MMPI and their testing
  

24        that they do, obstacle course.
  

25   Q    So you've recently hired some --
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   1   A    Actually I'm trying to get the place filled up
  

 2        where we can cut back on overtime, but right
  

 3        now it's like a buyer's market of people that
  

 4        are unemployed, that are out of unemployment
  

 5        and need a job.  Not that they will ever stay,
  

 6        they just need income and need insurance so
  

 7        we've been able to hire people.  They've got
  

 8        people that have no idea what they're getting
  

 9        into, but we do do a six-hour observation where
  

10        they come out and actually spend six hours with
  

11        a deputy, and some of 'em stay and some of 'em
  

12        say that's not for me.
  

13   Q    Fair to say then since you've become
  

14        undersheriff and to your knowledge before that
  

15        being completely staffed is a struggle?
  

16   A    Yes, sir.
  

17   Q    Is it one of your most difficult priorities to
  

18        meet?
  

19   A    Yes, sir.
  

20   Q    The deputies in the pod or in the dormitory,
  

21        they're not permitted to carry a firearm, are
  

22        they?
  

23   A    No.
  

24   Q    Those that are in direct supervision status
  

25        with the inmates don't carry a firearm or
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   1        pepper spray or anything?
  

 2   A    Pepper spray, Taser.
  

 3   Q    Pepper spray and Taser?
  

 4   A    We have one Taser and every deputy has pepper
  

 5        spray.
  

 6   Q    Who gets the one Taser?
  

 7   A    The sergeant.
  

 8   Q    And that's the sergeant that -- the supervisory
  

 9        sergeant?
  

10   A    Yes, sir.
  

11   Q    It seems to be kind of a floater I think is the
  

12        way you described him or her.
  

13   A    Yes, sir.
  

14   Q    Now do field training officers have a training
  

15        manual that they use to train deputies?
  

16   A    Yes.
  

17   Q    And was that training manual in effect when you
  

18        became undersheriff?
  

19   A    Yes.
  

20   Q    Has it been modified or changed in any way
  

21        since you became undersheriff?
  

22   A    It's been completely updated, yes.
  

23   Q    When was it completely updated?
  

24   A    In the last two weeks.
  

25   Q    Who completely updated your training manual?
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   1   A    Lieutenant Lea.
  

 2   Q    Is he your lieutenant that you described as the
  

 3        policy, procedures and audits lieutenant?
  

 4   A    Yes.
  

 5   Q    And his name is Lieutenant Lea?
  

 6   A    She.  Christina Lea.
  

 7   Q    L-e-e?
  

 8   A    L-e-a.
  

 9   Q    Did she have any assistance or help in updating
  

10        your manual -- I'm sorry, your training manual?
  

11   A    I believe Captain Hunt was involved with that.
  

12   Q    What's Captain Hunt's first name?
  

13   A    Floyd.
  

14   Q    Did you provide any direction for the updating
  

15        of the training manual?
  

16   A    No, sir.
  

17   Q    Where did they get their information to update
  

18        the training manual?
  

19   A    I think from the previous training manual, and
  

20        I don't know who they relied on, to be honest
  

21        with you.
  

22   Q    Did you approve the updated training manual?
  

23   A    Sheriff and myself both did, yes, as well as
  

24        our attorney.
  

25   Q    Who is your attorney?
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   1   A    Norman Manley.
  

 2   Q    And did Sheriff Murphy or Mr. Manley provide to
  

 3        you any indication of other materials other
  

 4        than the prior training manual that were relied
  

 5        upon?
  

 6   A    We have an inmate handbook that each inmate's
  

 7        given.
  

 8   Q    And that's different than the training manual?
  

 9   A    Yes.  And then just policy and procedure for
  

10        the jail for the pods.
  

11   Q    And policy and procedures reduced to writing?
  

12   A    Yes.
  

13   Q    And have they recently been updated?
  

14   A    Yes, sir.
  

15   Q    When were they updated?
  

16   A    In the last two weeks, everything is in place
  

17        and been updated.
  

18   Q    Does that include the inmate handbook?
  

19   A    Yes, sir.
  

20   Q    And did Lieutenant Lea, was she responsible for
  

21        the updates to all three?
  

22   A    Yes.
  

23   Q    Prior to the update that's been undertaken by
  

24        you and your staff, when were these manuals
  

25        updated previously?
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   1   A    I don't know.
  

 2   Q    Did the prior manual include a date for when it
  

 3        was generated?
  

 4   A    I'm sure it did.  There's usually a revision
  

 5        done on the bottom of the page that --
  

 6   Q    Notes the revision date?
  

 7   A    Yes.  Those change constantly with the audits
  

 8        we have from the Marshals, ICE.  I mean they
  

 9        audit us quarterly and always come up with
  

10        things they want changed, so that's why we have
  

11        staff that constantly is working on upgrading
  

12        or changing policy and procedure to pertain to
  

13        them and their inmates.
  

14   Q    Is Lieutenant Lea assigned to policies and
  

15        procedures and audits primarily due to mandates
  

16        from the Marshal service and ICE?
  

17   A    Yes, sir.
  

18   Q    And the Marshal service and ICE, those are two
  

19        of the entities that you contract with to house
  

20        inmates?
  

21   A    Yes, sir.
  

22   Q    Can you approximate by percentage how many
  

23        inmates are Butler County detainees such as
  

24        Ms. Ducharme was versus U.S. Marshal Service,
  

25        Immigration and outlying counties?
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   1   A    I can't give you an exact count.  I know this
  

 2        morning we had 181 inmates and we usually house
  

 3        around 20 or 25 county inmates and the rest are
  

 4        Sedgwick, Wyandotte, very few ICE and a few
  

 5        U.S. Marshal.  Mostly Sedgwick County and
  

 6        Wyandotte County.
  

 7   Q    The Butler County Adult Detention Center houses
  

 8        far more than 50 percent of their inmates from
  

 9        other agencies.
  

10   A    Yes, sir.
  

11   Q    And has that always been the case since you
  

12        became undersheriff?
  

13   A    Yes, sir.
  

14   Q    To your knowledge, has that always been the
  

15        case back to when the adult detention center
  

16        was built?
  

17   A    I don't think so.
  

18                    MR. KEELEY:  I'm not sure, do we
  

19              have established when the jail was built
  

20              or opened, or do you even know?
  

21                    THE WITNESS:  I believe 2003.
  

22                    MR. WEBB:  I hadn't asked that
  

23              question.  I appreciate that, Mr. Keeley.
  

24   BY MR. WEBB:
  

25   Q    The jail I understand was built in 2003.
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   1        That's your understanding?
  

 2   A    That's my understanding.
  

 3   Q    And at the time it was built, the medical
  

 4        facility was included; right?
  

 5   A    Yes.
  

 6   Q    And you would have been with the detectives
  

 7        unit at the time.
  

 8   A    Yes.
  

 9   Q    Were you familiar at all with the date the jail
  

10        opened and the manner in which it was marketed
  

11        to other agencies?
  

12   A    No, sir.
  

13   Q    As undersheriff responsible for the jail, had
  

14        you maintained prior training manuals, inmate
  

15        handbooks and policy/procedures from the past?
  

16   A    I'm sure they're in place out there, yes.
  

17   Q    Do you know who would need to be contacted to
  

18        get a copy of the training manual, inmate
  

19        handbook and policies and procedures in place
  

20        in June of 2007?
  

21   A    Lieutenant Lea.
  

22   Q    And she would also be the person to contact
  

23        then for the current policies and procedures?
  

24   A    Yes.
  

25   Q    And inmate handbook training manual and any
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   1        changes since June of 2007?
  

 2   A    Yes.
  

 3   Q    You've described by number between 40 and 44
  

 4        for the male pods.  I believe you mentioned ten
  

 5        to twelve inmates for the women's dormitory.
  

 6        Am I misstating what you believe to be about
  

 7        the number of female inmates?
  

 8   A    It varies.  Sometimes 20, 25.  We average --
  

 9        probably right now I think we're down to about
  

10        ten or twelve, so it varies on what Sedgwick
  

11        County brings over and what Wyandotte County
  

12        farms out.
  

13   Q    Fair to say Wyandotte County and Sedgwick are
  

14        probably most responsible for the fluctuations
  

15        in your female population then?
  

16   A    Yes.
  

17   Q    How many women detainees are presently being
  

18        housed on Butler County cases?
  

19   A    I don't know.
  

20   Q    And forgive me, you may have just answered
  

21        this, you don't know how many are presently
  

22        housed?
  

23   A    I don't know how many are presently being
  

24        housed of Butler County inmates in the women's
  

25        dorm.
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   1   Q    Probably between ten and 20, though, based
  

 2        upon --
  

 3   A    Or less.
  

 4   Q    Could be less than ten?
  

 5   A    Less than ten.
  

 6   Q    Certainly not more than 20.
  

 7   A    Absolutely not.
  

 8   Q    Describe for me the supervision structure for
  

 9        the women's dormitory.
  

10   A    One detention deputy.
  

11   Q    Is that deputy male or female?
  

12   A    Sometimes male, sometimes female.
  

13   Q    And how many beds are available in the women's
  

14        dormitory?
  

15   A    I don't actually know that count either.
  

16   Q    Certainly more than 20, would you agree?
  

17   A    Yes.
  

18   Q    I assume it's at least one bed per person.
  

19   A    Correct.
  

20   Q    How are the beds set up in the women's
  

21        dormitory?
  

22   A    Bunk beds -- metal bunk beds, and I don't know
  

23        if it's fair to say there's usually some
  

24        against the north wall (indicating), there's
  

25        some against the west wall (indicating), the
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   1        east wall.  There's sometimes some out in the
  

 2        middle here (indicating).  This area up here is
  

 3        the area they eat in.  Here's the deputies'
  

 4        work area right here.  Here's the restrooms and
  

 5        showers over in this area right here
  

 6        (indicating).  Make sense?
  

 7   Q    Yes.  And so we're clear, I apologize, probably
  

 8        feel like we're going back over this, but for
  

 9        purposes of Exhibit 1, would you agree with me
  

10        that the one entrance is on the east wall?
  

11   A    Yes, sir.
  

12   Q    And as you enter, you'd be facing to the west.
  

13        There's a deputy's station to your immediate
  

14        right which would be the north?
  

15   A    Yes, sir.
  

16   Q    What is included at that deputy station?  What
  

17        materials does the deputy have available to him
  

18        or her?
  

19   A    A computer, his log of keeping track of what
  

20        goes on in there, his radio, toiletries and
  

21        things I've seen in the desk that he supplies
  

22        when they're out, things like that.
  

23   Q    Does that desk or anything sit up high?  Does
  

24        it have a perch at all or is it on the same
  

25        level as the floor?
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   1   A    Same level as the floor.
  

 2   Q    And from the deputy's desk that's facing to the
  

 3        west, to the immediate south is the restroom
  

 4        and shower area; is that right?
  

 5   A    Yes.
  

 6   Q    Approximately how many feet away from the
  

 7        deputy's desk is that shower area?
  

 8   A    25 feet.
  

 9   Q    And the entire women's dormitory is designed to
  

10        be open so this one deputy can see what's going
  

11        on within the space; is that right?
  

12   A    Yes.
  

13   Q    Are there video cameras located within the
  

14        women's dormitory?
  

15   A    More so now than before.
  

16   Q    How many are there now?
  

17   A    I'm not sure.
  

18                    MR. KEELEY:  Define then before.
  

19                    MR. WEBB:  We're about to.
  

20   BY MR. WEBB:
  

21   Q    Do you know where those cameras are located?
  

22   A    No, sir.
  

23   Q    Have you been through the jail recently?
  

24   A    Yes, sir.
  

25   Q    Whatever cameras are there, the visualization
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   1        of those cameras is in central control; is that
  

 2        right?
  

 3   A    Yes.
  

 4   Q    Does the deputy located directly in the women's
  

 5        dormitory have access to the video camera
  

 6        angles?
  

 7   A    No.
  

 8   Q    Does anyone other than the central control
  

 9        deputy have access to those videos?
  

10   A    To view or --
  

11   Q    In real time when it's going on.
  

12   A    Yes.
  

13   Q    Who else can see it?
  

14   A    The captain, myself and the sheriff.
  

15   Q    Is your office located at the detention
  

16        facility?
  

17   A    Yes.
  

18   Q    Where is your office?
  

19   A    Right here (indicating).  Right here in the
  

20        corner (indicating).
  

21   Q    Thank you.  I'm going to have difficulty
  

22        describing that for the map's purposes.  If
  

23        everyone's accepting of it, may I put your
  

24        initials in your office or put undersheriff?
  

25   A    Sure.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

71

  
   1   Q    So we'll agree that the KH, that's your office;
  

 2        is that right?
  

 3   A    Yes.
  

 4   Q    Was that Undersheriff Raney's office prior to
  

 5        your service?
  

 6   A    Yes.
  

 7   Q    And Undersheriff Murphy when he was
  

 8        undersheriff officed there?
  

 9   A    No.  No.
  

10   Q    Do you know where Undersheriff Murphy officed
  

11        prior?
  

12   A    Here (indicating).
  

13   Q    Do you know when Undersheriff Raney would have
  

14        started officing at the Butler County Adult
  

15        Detention Center?
  

16   A    I'm not sure when he went to the jail.
  

17   Q    But you've always officed there?
  

18   A    Yes, sir.
  

19   Q    Sheriff Murphy's office is located somewhere
  

20        else?
  

21   A    Here at 141 South Gordy.
  

22   Q    So you have access to the video while you're
  

23        seated in your office?
  

24   A    Yes.
  

25   Q    And then a captain does as well?
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   1   A    Yes.
  

 2   Q    And that's the one captain assigned to the
  

 3        jail?
  

 4   A    Floyd Hunt.
  

 5   Q    And where is Captain Hunt's office located?
  

 6   A    Right here (indicating).
  

 7   Q    Right next to yours?
  

 8   A    Yes.
  

 9   Q    Immediately to the north.  If you don't mind,
  

10        I'll put FH for him.
  

11   A    Okay.
  

12   Q    Other than you, Captain Hunt and central
  

13        control, who is able to view those video
  

14        cameras?
  

15   A    Also Detective Ramsey who is right there
  

16        (indicating).
  

17   Q    What's Detective Ramsey's first name?
  

18   A    Erik, E-r-i-k.
  

19   Q    And if I put ER for Detective Ramsey, is that
  

20        okay?
  

21   A    That's fine.
  

22   Q    Anyone else?
  

23   A    I believe that's it.
  

24   Q    Are there monitors anywhere else that would not
  

25        be manned, so to speak?  In other words, are



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

73

  
   1        there monitors elsewhere that somebody walking
  

 2        by would be able to see it or are those the
  

 3        only locations of monitors?
  

 4   A    Those aren't really monitors.  You have to pull
  

 5        the program up our computer.
  

 6   Q    So the only computers with access to the video
  

 7        feed would be Detective Ramsey, yourself,
  

 8        Captain Hunt and control.
  

 9   A    Yes, that I'm aware of.
  

10   Q    And no one in medical has a monitor; is that
  

11        right?
  

12   A    That's correct.
  

13   Q    And their computers don't provide access to
  

14        monitors.
  

15   A    That's correct.
  

16   Q    Medical relies upon a call from central control
  

17        when there's a medical issue?
  

18   A    Yes.
  

19   Q    Is there any other way for medical to be
  

20        communicated with other than through central
  

21        control?
  

22   A    Telephone.
  

23   Q    Who would have access to a telephone?
  

24   A    Every pod has a telephone.  Central control has
  

25        a telephone.  Dormitory has phones.  There's
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   1        phones throughout the facility.
  

 2   Q    So a deputy in the women's dormitory, there's a
  

 3        telephone at that desk in addition to the
  

 4        computer monitor you described?
  

 5   A    Yes.
  

 6   Q    But the computer monitor in the women's
  

 7        dormitory is not hooked up or has access to the
  

 8        video feed.
  

 9   A    That's correct.
  

10   Q    But a deputy assigned to the women's dormitory
  

11        does have a phone they could contact medical
  

12        with.
  

13   A    Yes, and a radio.
  

14   Q    And a radio.  Does medical include a radio?
  

15   A    No.
  

16   Q    Are any of the nursing staff or anyone else in
  

17        medical provided a radio when they go on duty?
  

18   A    No.
  

19   Q    So medical's communication with the jail is
  

20        dependent upon either a phone call or
  

21        communication from central control.
  

22   A    That would all be through a telephone, yes.
  

23   Q    And in central control there's a phone as well;
  

24        is that right?
  

25   A    Right.
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   1   Q    The deputy assigned to the women's dormitory,
  

 2        do they work the 12-hour shift also?
  

 3   A    Yes.
  

 4   Q    And how often do they get a break?  As needed?
  

 5   A    As needed.
  

 6   Q    When you became undersheriff, did you change
  

 7        the manner in which shifts were designed?
  

 8   A    No, not yet.
  

 9   Q    Are you about to?
  

10   A    I'm still watching the whole program and
  

11        deciding how I want to proceed with that.  I
  

12        have changed six months rotation to a
  

13        three-month rotation.  Six months of nights is
  

14        too long, too hard on a family and an employee,
  

15        so we rotate every three months now from days
  

16        to nights, nights to days.
  

17   Q    And is that everyone rotates from days to
  

18        nights?
  

19   A    That's the four teams.
  

20   Q    Prior to your installment as undersheriff, you
  

21        understood there were six-month shifts for
  

22        day/night service.
  

23   A    My understanding back in October of '09, the
  

24        four teams voted to rotate every three months
  

25        instead of six months.  All the undersheriff
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   1        had to do was give his blessing to do that and
  

 2        he never would do that, so one of the first
  

 3        things I was hit up with when I took over in
  

 4        December was could we go to a three-month
  

 5        rotation.  It would be much easier on us and
  

 6        our families.  Everyone wanted to do it, so I
  

 7        blessed 'em and we done it.
  

 8   Q    Do you know how long the six-month rotation had
  

 9        been going on?
  

10   A    No, sir.
  

11   Q    And the prior undersheriff who denied that
  

12        request was Undersheriff Raney?
  

13   A    Yes.
  

14   Q    The shift change that occurs at 6 a.m., how is
  

15        that effected?  How do you do it?
  

16   A    Team one's coming to work today, they have to
  

17        be there at 5:45.  We have what they call
  

18        muster.  That's basically a briefing.  They
  

19        review what's happened during the night, what
  

20        problems they had with inmates, what inmates
  

21        might have had to go to medical, what needs to
  

22        be done during the day.  So they have a
  

23        15-minute briefing and then they relieve the
  

24        other team at 6:00.  The other team goes home
  

25        and then their back at 5:45 this evening.  They
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   1        go through muster again about what's taken
  

 2        place today, what needs to be done, inmates
  

 3        have been brought in the facility that have
  

 4        caused problems or have concerns that we need
  

 5        to deal with.  Everyone is kind of briefed on
  

 6        what's going on at the facility every day.
  

 7   Q    Who conducts the briefing?
  

 8   A    The sergeant and the corporals.
  

 9   Q    Is it done collectively or does the sergeant go
  

10        to each deputy?
  

11   A    All assembled in a room and he sits in front of
  

12        the table with a computer and basically reads
  

13        what we call the inter-watch which tells of
  

14        everything that's happened in the facility
  

15        today.
  

16   Q    And the inter-watch the sergeant conducts are
  

17        with the deputies, corporals, sergeants that
  

18        are coming in to work; is that right?
  

19   A    His team.
  

20   Q    And the team -- the prior team that's about to
  

21        get released from duty, they're still in the
  

22        pods working; is that right?
  

23   A    Yes.
  

24   Q    How does the sergeant gather the information
  

25        for the inter-watch report?
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   1   A    The sergeant that's on shift does his
  

 2        inter-watch prior to 5:45 and puts it in the
  

 3        computer and that's what the sergeant and
  

 4        corporals read it off of.  They basically put
  

 5        down everything.  That's part of their duty.
  

 6   Q    So the roving sergeant -- the roving sergeant
  

 7        we discussed earlier, is that the sergeant
  

 8        responsible for the inter-watch report?
  

 9   A    Yes.
  

10   Q    And the inter-watch report that the sergeant
  

11        completes is transmitted by computer?
  

12   A    Yes.
  

13   Q    So that data is entered every 12 hours.
  

14   A    Yes.
  

15   Q    And that's always been the case since you
  

16        became undersheriff?
  

17   A    Yes, sir.
  

18   Q    Did you modify that process when you became
  

19        undersheriff?
  

20   A    No, sir.
  

21   Q    That was the process in place under Sheriff
  

22        Raney?
  

23   A    Yes, sir.
  

24   Q    And the data stored on inter-watch reports
  

25        every 12 months, was it printed out and
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   1        provided to everyone or was it just read?
  

 2   A    Just read, and then I think they can read it on
  

 3        the computer itself in each pod.
  

 4   Q    So the computer in the women's dormitory did
  

 5        have access to inter-watch reports.
  

 6   A    I can't say that.  I would assume, but I can't
  

 7        honestly fairly say it did.
  

 8   Q    Do you know what the computer monitor in the
  

 9        women's dormitory can access for sure?
  

10   A    No.
  

11   Q    And I honestly am not being flip about this at
  

12        all.  Have you ever turned that one on?
  

13   A    No, sir.
  

14   Q    Do you know that it is even operational?
  

15   A    I'm sure it's operational or they would let us
  

16        know this.
  

17   Q    So the deputy in the dormitory does access that
  

18        computer from time to time.
  

19   A    I've walked in there before and seen 'em
  

20        looking at the computer screen, so I would say
  

21        yes.
  

22   Q    From your computer, can you access inter-watch
  

23        reports?
  

24   A    Yes.
  

25   Q    From your computer, can you also access
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   1        information from booking?
  

 2   A    You probably can.  I never have.
  

 3   Q    And how is information from the courthouse,
  

 4        anything from a court appearance returned with
  

 5        the inmate to the jail after a court
  

 6        appearance?
  

 7   A    Through a hard copy paper that's transported
  

 8        with the inmate.
  

 9   Q    Does transport then -- a transport deputy, are
  

10        they responsible for completing probably a
  

11        short report but they're responsible for
  

12        completing a report each and every time an
  

13        inmate goes to court?
  

14   A    No.  I think that transport officer doesn't go
  

15        to court.  He drops the inmate off, he leaves
  

16        and goes back to the jail.  Court security I
  

17        think is involved with the information that's
  

18        passed on on what happened in court, and then
  

19        that paperwork is given back to the transport
  

20        officer who in turn takes it back to the
  

21        booking corporal when the person's brought back
  

22        from court.
  

23   Q    I think I understand, but to be clear, court
  

24        security, those are sheriff's deputies assigned
  

25        to the courthouse.
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   1   A    Yes, sir.
  

 2   Q    Do you know how many deputies are assigned to
  

 3        the courthouse?
  

 4   A    Approximately six.
  

 5   Q    Is that also under your purview or duties?
  

 6   A    Yes.
  

 7   Q    Are you more involved with the jail than court
  

 8        security?
  

 9   A    Yes.
  

10   Q    I did get that impression from your answer.
  

11        Court security then generates a report about a
  

12        court appearance.
  

13   A    I've seen them document something on the bottom
  

14        of a piece of paper that I think the inmate
  

15        takes to court with them.
  

16   Q    And to your knowledge, how is that information
  

17        from the courthouse brought back to the jail
  

18        for inclusion in an inter-watch report?
  

19   A    Well, that don't necessarily go in the
  

20        inter-watch report.  Inter-watch report is more
  

21        things that are going on in the facility.  They
  

22        don't put on there what happened in court.
  

23        They put in the inter-watch of problems they've
  

24        had with an inmate, keep track of this inmate,
  

25        15-minute suicide watch, or this inmate got a
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   1        telephone call that a brother's been killed in
  

 2        a car accident, keep an eye on this inmate, or
  

 3        we found an extra blanket an inmate had that he
  

 4        wasn't supposed to have, took it away from him.
  

 5        That's what's in the inter-watch, stuff like
  

 6        that.
  

 7   Q    Thank you for that clarification.  So the
  

 8        inter-watch report is generated by the sergeant
  

 9        about internal issues at the jail.
  

10   A    Yes.
  

11                    MR. HAWKINS:  Off the record real
  

12              quick.
  

13                      (Thereupon, a recess was taken;
  

14                       whereupon, the following was
  

15                       had:)
  

16   BY MR. WEBB:
  

17   Q    Undersheriff Herzet, I believe we were talking
  

18        about communication from court and transport
  

19        and court security back to the jail, just kind
  

20        of referencing us back.  Does court security
  

21        send information to you via computer or is it
  

22        always the written note being passed back and
  

23        forth?
  

24   A    They don't send me any information.
  

25   Q    Does court security send any information to



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

83

  
   1        jail staff via computer?
  

 2   A    None that I'm aware of.
  

 3   Q    Where does that information go when it's
  

 4        received in written form?
  

 5   A    I'm sure it goes in the inmate's case file in
  

 6        booking.
  

 7   Q    So the transfer point for the jail where that
  

 8        information would be received is through
  

 9        booking; is that right?
  

10   A    Most everything runs through booking, yes.
  

11   Q    And by everything, you mean information from
  

12        outside of the jail itself?
  

13   A    I don't understand what you mean by that.
  

14   Q    When information comes from either staff
  

15        outside the jail or people outside of the
  

16        sheriff's office, where is it received?
  

17   A    I don't know what you're trying to get from me.
  

18        The inmate has a file and any court
  

19        proceedings, anything such as that would be in
  

20        their file.  That file is kept in booking.  As
  

21        far as the outside calling in, I don't know
  

22        what you're asking me.  I don't understand.
  

23   Q    Fair enough.  We'll keep trying.  In your
  

24        experience, has court security relayed
  

25        information back to the jail about inmates?
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   1   A    Yes.
  

 2   Q    How is that information disseminated?
  

 3   A    I believe it's recorded on the bottom of the
  

 4        paper while they're in court with the judge and
  

 5        then given back to the transport officer who
  

 6        takes it back and gives it to booking, and then
  

 7        a corporal as he or she has time enters it into
  

 8        the computer.
  

 9   Q    How is the time prioritized for when it gets
  

10        entered?
  

11   A    I think that just depends on how busy they are.
  

12   Q    When someone in booking is busy, how do they
  

13        prioritize what they do?  Do they handle
  

14        incoming people to custody first or do they
  

15        handle court information sheets first or what
  

16        is the top priority for a booking officer?
  

17   A    Top priority for a booking officer is to get
  

18        the inmate processed and back into the
  

19        facility.
  

20   Q    When an inmate physically comes back to the
  

21        jail or is introduced to the jail the first
  

22        time, they come through booking.
  

23   A    Yes.
  

24   Q    And a physical inmate present in booking is the
  

25        top priority.
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   1   A    I don't really know that answer.
  

 2   Q    The goal is to get the inmate back to the
  

 3        women's dormitory or the pod, wherever they're
  

 4        supposed to be.
  

 5   A    Yes.  I think once they've already been
  

 6        processed and they come out to go to court and
  

 7        they come back, I know they're searched again
  

 8        and then they're taken right back to the pod or
  

 9        to the dorm or whatever.  They don't get hung
  

10        up in booking behind one of the sliders there
  

11        where new inmates are coming in from Sedgwick
  

12        or Wyandotte, if that's what you're asking.
  

13   Q    So new inmates coming in take longer to process
  

14        and stay in booking longer than one that's just
  

15        been shuttled back and forth to the Butler
  

16        County Courthouse.
  

17   A    Yes.
  

18   Q    And may I call those that come from Wyandotte
  

19        County or Sedgwick or a new arrest, if I call
  

20        that a new admission, is that okay?
  

21   A    That's fair.
  

22   Q    With a new admission, what does a booking
  

23        officer have to do?
  

24   A    There's several forms of paper that they have
  

25        to fill out on warrant information, past
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   1        history on medical, I think, and I don't know
  

 2        all of 'em.  I'm learning as I go here as well.
  

 3        I've just been back there and watched some.  I
  

 4        know it's the busiest place in the jail is
  

 5        booking, getting the inmate booked and put back
  

 6        in a pod, a series of questions about medical,
  

 7        are you suicidal questions, a lot of questions.
  

 8        A lot of forms are filled out.  I know that.
  

 9   Q    And they use a medical screening form for that;
  

10        is that right?
  

11   A    That's correct.
  

12   Q    So the booking officer would basically go down
  

13        the script to ask questions directly of the new
  

14        admit that are health-related.
  

15   A    Yes.
  

16   Q    Does the booking officer request from medical
  

17        any screenings on a new admission?
  

18   A    I don't know.
  

19   Q    The medical screening form that's used by
  

20        booking, was that updated at all by Lieutenant
  

21        Lea in updates?
  

22   A    Not that I'm aware of.
  

23   Q    Does the booking officer provide the medical
  

24        screening form to be filled out by the inmate
  

25        or do they verbally ask the questions and
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   1        circle them?
  

 2   A    I think they verbally ask the questions and
  

 3        checkmark or circle a yes or a no.
  

 4   Q    And does your policies and procedures handbook
  

 5        address how to handle a new admit with a
  

 6        medical problem?
  

 7   A    I can honestly tell you I've read the handbook,
  

 8        the policy, but I can't tell you that honestly.
  

 9        I don't know.
  

10   Q    Your booking officers, though, would have gone
  

11        through the six-week field training as well?
  

12   A    They'll spend completely six weeks in booking
  

13        to become a booking officer.
  

14   Q    Thank you.  Booking is a little bit different
  

15        than the rest of the jail services then?
  

16   A    Yes.
  

17   Q    Booking officers have more paperwork and
  

18        additional duties?
  

19   A    Yes.
  

20   Q    Does the booking office have access to the
  

21        video cameras located in the pods and
  

22        dormitory?
  

23   A    No.
  

24   Q    But they certainly would have computer monitors
  

25        and they actually can do data entry on their
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   1        computer; is that right?
  

 2   A    Yes.
  

 3   Q    Are booking officers hired separately from
  

 4        other jail staff?
  

 5   A    No.  Promotion.
  

 6   Q    Is that a promotion generally from transport
  

 7        officer to booking then within the jail
  

 8        structure?
  

 9   A    Other way around usually.
  

10   Q    So deputies in the pod and dormitory may go to
  

11        booking and then ultimately to the
  

12        transportation officer spot.
  

13   A    Yes.
  

14   Q    I understand.  Thank you for that
  

15        clarification.  How many officers are assigned
  

16        to booking in a shift?
  

17   A    Two, plus overseen by a sergeant, Sergeant
  

18        Lovett.
  

19   Q    Is Sergeant Lovett's office located in booking?
  

20   A    It is now, yes.
  

21   Q    Are duties assigned -- is there a structure or
  

22        hierarchy to duties assigned to the sergeant
  

23        and two booking officers?
  

24   A    What do you mean?
  

25   Q    For example, and this is just an example, I
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   1        certainly have no idea if it's true or not, but
  

 2        would one booking officer be assigned inmates
  

 3        coming back in that have already been new
  

 4        admits and been processed and another do the
  

 5        new admits, or is it just whoever comes in the
  

 6        door whoever is available takes it?
  

 7   A    I think whichever comes in the door they just
  

 8        take it.
  

 9   Q    And does the sergeant just supervise or does
  

10        the sergeant also assist during high volume?
  

11   A    He assists during high volume.
  

12   Q    And there's always a sergeant and two officers
  

13        assigned to booking at all times?
  

14   A    No.
  

15   Q    When would there not be two?
  

16   A    Sergeant Lovett works mostly from 7 in the
  

17        morning until 5 or 6 in the evening.
  

18   Q    So the supervising sergeant works during normal
  

19        business hours essentially, and then in the
  

20        evening there's two booking officers.
  

21   A    If we're not shortstaffed, yes.  Sometimes it
  

22        will just be a corporal.
  

23   Q    When you're shortstaffed, is that the first
  

24        place you would go without is the booking
  

25        office?
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   1   A    There would always be a corporal in there to do
  

 2        the booking.  There's that much paperwork
  

 3        involved in booking to get it right for the
  

 4        booking process and for the court.
  

 5   Q    But you indicated if you're not shortstaffed.
  

 6        When you are shortstaffed, is booking where you
  

 7        would first go shorter than you prefer?
  

 8   A    Sure -- well, I can't say that, no.  You've got
  

 9        to have someone at central control constantly.
  

10        You've got to have four people for the pod.
  

11        You've got to have somebody in the women's
  

12        dorm.  You might go short by having an escort.
  

13        Your escort's more important during the day and
  

14        so much at night they don't go to court at
  

15        night, they don't go to medical at night so
  

16        much.  Most of that's all trying to be handled
  

17        during the daytime shift is where it's tried to
  

18        be handled.  And they shut those pods down at
  

19        night and people go into their bunks and their
  

20        holding cells, you know, 8:15, 8:30 at night so
  

21        it's usually a pretty quiet night and they do
  

22        their 15-minute walks every 15 minutes, you
  

23        know, to check on the folks.
  

24   Q    Thank you.  That makes sense.  So the sergeant
  

25        in the booking office, obviously there's a lot
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   1        less foot traffic after 5:00 because you don't
  

 2        have court and those sorts of things.
  

 3   A    Correct.
  

 4   Q    And so you're not shortstaffed when you just
  

 5        have two in booking after hours because that's
  

 6        planned.  Is that fair to say?
  

 7   A    That's fair to say.
  

 8   Q    And just so I'm clear, the places you would
  

 9        never be short would be in the individual pods,
  

10        women's dormitory or control room.
  

11   A    That's correct.
  

12   Q    So when you are shortstaffed, it would be
  

13        escorts and then perhaps booking.
  

14   A    Could be, yes.
  

15   Q    You mentioned the male dormitories have
  

16        individual cells; is that right?
  

17   A    Yes.
  

18   Q    And by a cell then I'm envisioning a door that
  

19        shuts into a smaller room?
  

20   A    Yeah, like an eight by ten or eight by eight.
  

21   Q    Do each of those cells have a toilet and a
  

22        sink?
  

23   A    Yes.
  

24   Q    How many -- if you know, how many cells are
  

25        there per pod?
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   1   A    I don't know.
  

 2   Q    Another way to ask that question, are there two
  

 3        bunks per cell, one bunk per cell?
  

 4   A    One bunk.
  

 5   Q    So if I call them an individual cell, we can
  

 6        agree that's what we mean?  It would be a bunk,
  

 7        toilet and sink.
  

 8   A    Yes.
  

 9   Q    Is there anything else in an individual cell
  

10        physically?
  

11   A    No.
  

12   Q    And within the pod because there's individual
  

13        cells, you do checks every 15 minutes?
  

14   A    Yes.
  

15   Q    And how is that check conducted?
  

16   A    Just a walkaround.
  

17   Q    And is the deputy in the pod responsible for
  

18        the walkaround?
  

19   A    Yes.
  

20   Q    In the women's dormitory there are not
  

21        individual cells.
  

22   A    No.
  

23   Q    And what is the deputy in the women's dormitory
  

24        responsibility for walkarounds?
  

25   A    I'm not sure.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

93

  
   1   Q    To your knowledge, is there even a designated
  

 2        time frame for a walkaround in the women's
  

 3        dormitory?
  

 4   A    I'm not sure of that.
  

 5   Q    Is there any other location in the women's
  

 6        dormitory for the deputy to station him or
  

 7        herself formally?
  

 8   A    No.
  

 9   Q    Other than that desk?
  

10   A    That's it.
  

11   Q    How many -- is the shower -- is there a closed
  

12        door to the shower?
  

13   A    Yes.
  

14   Q    Where is the shower?
  

15   A    I believe the showers are right here
  

16        (indicating).  These are the restrooms over
  

17        here (indicating).
  

18   Q    And so there are doors -- individual doors to
  

19        each shower?
  

20   A    Yes.
  

21   Q    And do we know how many showerheads there are?
  

22   A    Well, it looks like one, two, three, four,
  

23        five.
  

24   Q    And this diagram -- building diagram, this was
  

25        how the Butler County Detention Center was
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   1        built?
  

 2   A    Yes.
  

 3   Q    And there haven't been any changes to it?
  

 4   A    No.  I will clarify and verify that A Pod,
  

 5        B Pod, C Pod, D Pod, A Pod is more of a
  

 6        dormitory type setting as you see here on the
  

 7        drawing opposed to -- see the individual cells?
  

 8   Q    Yes.
  

 9   A    I believe now that I've thought more about it,
  

10        A Pod was actually supposed to have been the
  

11        women's pod and that's why it was more of a
  

12        dormitory type setting opposed to the
  

13        individual cells in B, C and D.
  

14   Q    Thank you for that clarification.  That's
  

15        helpful.  If I may, I'm just going to mark the
  

16        A, B, C and D as you described it.  Did I do
  

17        that correctly?
  

18   A    Yes.  And B Pod is the segregation pod where we
  

19        house the troubled inmates that are locked down
  

20        23 hours a day, more so than C and D Pod.
  

21   Q    So B is behavioral or other classification of
  

22        the need for more structure?
  

23   A    Yes.
  

24   Q    And they're locked down 23 hours and out for
  

25        one.
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   1   A    Yes.
  

 2   Q    Are there differences in how the deputies in
  

 3        B Pod would do their 15-minute walkthroughs?
  

 4   A    No.
  

 5   Q    When is classification of an inmate made?
  

 6   A    Booking.
  

 7   Q    And is that done at their initial admission?
  

 8   A    Yes.
  

 9   Q    Are they held anywhere upon initial admit
  

10        waiting medical clearance or other information?
  

11   A    In booking.
  

12   Q    How long are they held?
  

13   A    That can be for hours.
  

14   Q    And do you know what medical clearance is
  

15        required prior to release?
  

16   A    No.
  

17   Q    And who makes the classification decision?
  

18   A    Booking corporal or sergeant.
  

19   Q    Is there any place within the women's dormitory
  

20        where inmates can be segregated either for
  

21        medical, behavioral or severity of the case?
  

22   A    Only segregation they can have would be told to
  

23        stay on their bunk more than in their day room
  

24        to watch TV.
  

25   Q    So the method for segregation of a female
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   1        inmate would be direction to remain on their
  

 2        bunk?
  

 3   A    Pretty much, yes.
  

 4   Q    Does the deputy on the floor of the women's
  

 5        dormitory have discretion to segregate within a
  

 6        shift in that manner?
  

 7   A    I kind of understand your question, but I
  

 8        think -- no, I think they have to have an
  

 9        order, a directive that has to be reviewed.
  

10        They just can't walk into that that day and say
  

11        you've caused problems, you're staying on your
  

12        bunk all day.  Does that answer your question?
  

13   Q    Yes, it does.
  

14   A    There has to be a review by the sergeant and
  

15        the lieutenant, yes, we're going to segregate,
  

16        we're going to make 'em stay on their bunk for,
  

17        you know.
  

18   Q    The lieutenant of the team, does he work the
  

19        same hours as the team itself?
  

20   A    No.
  

21   Q    How do the lieutenants schedule their time?
  

22   A    They work the day shift.  They work 12-hour
  

23        shifts.  Come in at 8, work until 8, and then
  

24        one of 'em will have Friday, Saturday, Sunday
  

25        off, the other will have Saturday, Sunday and
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   1        Monday off, plus they're on call.  They take
  

 2        turns being on call for the shifts.  One
  

 3        lieutenant takes care of one and two team.
  

 4        Another lieutenant takes care of three and four
  

 5        team.  Does that make sense?
  

 6   Q    Yes.  So is there a lieutenant either on duty
  

 7        or on call at all times?
  

 8   A    Yes.
  

 9   Q    And if I understand correctly, there will be
  

10        one lieutenant from 8 a.m. to 8 p.m. or both of
  

11        them?
  

12   A    One.
  

13   Q    And from 8 p.m. to 8 a.m. there's no lieutenant
  

14        physically present but they're on call.
  

15   A    Yes.  And I'm wrong.  Those are ten-hour days,
  

16        not 12-hour days.  They go home at 6 instead of
  

17        8.
  

18   Q    Does the lieutenant have a dedicated spot in
  

19        the jail or do they each have individual
  

20        offices?
  

21   A    They each have individual offices right here
  

22        (indicating).
  

23   Q    The lieutenant offices are --
  

24   A    Right across from the central control.
  

25        Lieutenant, lieutenant, lieutenant.
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   1   Q    And if I put an LT in each of those boxes, is
  

 2        that okay?
  

 3   A    Yeah.
  

 4   Q    Was that where the lieutenants were located
  

 5        when you became undersheriff?
  

 6   A    Yes.
  

 7   Q    And that certainly hasn't changed then.
  

 8   A    No.
  

 9   Q    You've kept that in place.
  

10   A    Yes.
  

11   Q    Did Lieutenant Lea -- forgive me if I've asked
  

12        this question before, but did Lieutenant Lea
  

13        fill the same role for Undersheriff Raney,
  

14        policies, procedures and audits?
  

15   A    Yes.
  

16   Q    How long has Lieutenant Lea been with the
  

17        Butler County Sheriff's Office to your
  

18        knowledge?
  

19   A    Since the day it opened.  2003.
  

20   Q    And has she always worked in the jail?
  

21   A    Yes.
  

22   Q    What are her hours?
  

23   A    Eight to 6.
  

24   Q    Does she ever serve on call?
  

25   A    Yes.
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   1   Q    But during her business hours, is she
  

 2        responsible for any of the direct supervision
  

 3        of the staff or does she just handle
  

 4        policy/procedures?
  

 5   A    Policy and procedures.
  

 6   Q    And then just occasionally takes her turn on
  

 7        call.
  

 8   A    Yeah.
  

 9   Q    And Lieutenant Lea is the custodian or kind of
  

10        the caretaker of all your manuals that we've
  

11        discussed?
  

12   A    Yes.
  

13   Q    When is the inmate handbook handed out?
  

14   A    I believe when they're booked.
  

15   Q    At the initial admission?
  

16   A    Yes.
  

17   Q    Thank you, Undersheriff Herzet.  Now probably
  

18        start talking about what you thought we were
  

19        going to be talking about which was your
  

20        investigation.  Appreciate it.
  

21                    To reorient, on June 25th, 2007,
  

22        you were assigned the death investigation for
  

23        Kasie Ducharme.
  

24   A    Correct.
  

25   Q    Once Agent Ewy arrived, what did you and him do
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   1        first?
  

 2   A    I believe prior to his arrival I had talked to
  

 3        Lieutenant Holton on the radio via telephone to
  

 4        go to SBA with Kasie.  Not to be rude or mean,
  

 5        but Kasie was basically a piece of evidence we
  

 6        needed to document and keep, not to let
  

 7        anything happen to her, so I sent him to the
  

 8        hospital until I could arrive to photograph and
  

 9        document what I observed on Kasie.  I sent
  

10        Deputy Holton to the hospital for that.
  

11   Q    Was Kasie's body still at the jail when you
  

12        arrived?
  

13   A    Her body was at SBA, Susan B. Allen, yes.
  

14   Q    So do you know if any deputies went with her
  

15        with EMS?
  

16   A    Reading reports, I believe that Corporal Torrez
  

17        rode in the ambulance and I think that Tammy
  

18        Harper rode in the ambulance as well.
  

19   Q    And you interviewed ultimately both Corporal
  

20        Torrez and Nurse Harper?
  

21   A    Yes.
  

22   Q    Corporal Torrez was identified to you as the
  

23        deputy that went to EMS or went with EMS by
  

24        who?  Do you remember?
  

25   A    Who told me that?
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   1   Q    Right.
  

 2   A    I believe she did.
  

 3   Q    Was that when you interviewed her later?
  

 4   A    Yes.
  

 5   Q    So Deputy Holton was dispatched to the jail to
  

 6        basically provide chain of custody on the body.
  

 7   A    Deputy Holton was working road patrol, and when
  

 8        we have an incident at the jail we get road
  

 9        patrol involved as well as to go to the jail
  

10        for assistance or help or anything we might
  

11        need, and I knew he was in charge that night
  

12        and that's why I asked him to go himself or
  

13        send somebody to the hospital with Kasie's
  

14        body, yes.
  

15   Q    And that was as you had explained very
  

16        appropriately, it was a chain of custody sort
  

17        of issue.
  

18   A    Sure.
  

19   Q    And how far from the jail is Susan B. Allen
  

20        Hospital?
  

21   A    Two miles.
  

22   Q    And if you can taking into account time of day
  

23        so perhaps you can give me a couple
  

24        estimations, but someone traveling from the
  

25        Butler County Adult Detention Center to
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   1        Susan B. Allen Hospital two miles away, how
  

 2        long would that trip take, say, at 8:00 in the
  

 3        evening?
  

 4   A    Five minutes.
  

 5   Q    And would that five-minute time frame be
  

 6        demonstrably different during perhaps rush hour
  

 7        at 5 p.m.?
  

 8   A    Yes.
  

 9   Q    About how much longer do you think it would
  

10        take?
  

11   A    Probably be another five minutes.
  

12   Q    Would it ever have some -- absent serious
  

13        weather conditions, would a trip to Susan B.
  

14        Allen Hospital from the Butler County Adult
  

15        Detention Center ever take more than ten
  

16        minutes?
  

17   A    Should not, other than in this town there's so
  

18        many red lights that if you hit one, two,
  

19        three, four red lights that are two minutes a
  

20        piece, there's eight minutes right there so...
  

21   Q    Absent that sort of bad luck, the trip should
  

22        not take more than ten minutes.
  

23   A    Absolutely not.
  

24   Q    Is there a hospital other than Susan B. Allen
  

25        that the jail has contracted with to provide



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

103

  
   1        any care?
  

 2   A    No.
  

 3   Q    Is there a contract of any kind with Susan B.
  

 4        Allen for the jail for care?
  

 5   A    No.
  

 6   Q    Digressing for one second from the death
  

 7        investigation, where is the jail authorized to
  

 8        take inmates who need medical attention or
  

 9        hospitalization that cannot be provided at the
  

10        jail?
  

11   A    That depends on Dr. McVey who we have our
  

12        contract with.  He decides where the patient
  

13        goes.
  

14   Q    Doctor McVey does directly?
  

15   A    Yes.
  

16   Q    What's Dr. McVey's first name?
  

17   A    I couldn't tell you.
  

18   Q    Who is he with?
  

19   A    I couldn't tell you.  I don't know the name of
  

20        the company now.
  

21   Q    It's not El Dorado Internal Medicine any more?
  

22   A    No.
  

23   Q    When did El Dorado Internal Medicine stop
  

24        working for the jail in that contract capacity?
  

25   A    I couldn't tell you that either.
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   1   Q    Predates your services as the undersheriff?
  

 2   A    Predates my services.
  

 3   Q    So you've always known it to be Dr. McVey and
  

 4        his staff?
  

 5   A    Since I've been undersheriff, yes.
  

 6   Q    Is there another hospital in El Dorado other
  

 7        than Susan B. Allen?
  

 8   A    No.
  

 9   Q    And so that's where Kasie Ducharme's body was
  

10        transported?
  

11   A    Yes.
  

12   Q    What did you do at the jail while Deputy Holton
  

13        was at the hospital?
  

14   A    Just got the initial thoughts of what had
  

15        occurred at the jail.
  

16   Q    Who did you get those initial thoughts from?
  

17   A    The sheriff, Captain Whitaker, Sergeant
  

18        Jackson, the staff at the jail.
  

19   Q    By staff at the jail, did you speak initially
  

20        with Deputy Hamilton?
  

21   A    Yes.
  

22   Q    And did you speak with Deputy Archer or Deputy
  

23        Schmidt who I believe were off duty at that
  

24        time?
  

25   A    I think they were interviewed later -- at a
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   1        later date.
  

 2   Q    Prior to speaking and formally interviewing any
  

 3        of the inmates, you spoke with jail staff,
  

 4        Captain Whitaker, Sergeant Jackson and Sheriff
  

 5        Murphy.
  

 6   A    Just trying to get my hands on what was going
  

 7        on, yeah.
  

 8                      (Marked for identification
  

 9                       Deposition Exhibit Number 2.)
  

10   BY MR. WEBB:
  

11   Q    If I could, Undersheriff Herzet, I'm handing
  

12        you what's been marked for identification
  

13        purposes as Exhibit 2 -- Deposition Exhibit 2.
  

14        Do you recognize Deposition Exhibit 2?
  

15   A    I don't recognize this handwriting here
  

16        (indicating).  This is my handwriting here
  

17        (indicating).
  

18   Q    So the first page of that is not your
  

19        handwriting?
  

20   A    No, sir.
  

21   Q    Let me do this then.
  

22                    MR. KEELEY:  Can we identify the
  

23              Bates number on the first page?
  

24                    MR. WEBB:  Yes.  The Bates number
  

25              on the first page is 10486.
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   1   BY MR. WEBB:
  

 2   Q    And just to clarify, page one as attached is
  

 3        not your handwriting.
  

 4   A    No, sir.
  

 5   Q    And you don't recognize that handwriting at
  

 6        all?
  

 7   A    No, sir.
  

 8   Q    Fair enough.  I'm going to remove that.
  

 9                      (Re-marked for identification
  

10                       Deposition Exhibit Number 2.)
  

11   BY MR. WEBB:
  

12   Q    I'll hand you what's been marked as Exhibit 2.
  

13        That handwriting you do recognize.
  

14   A    That's my handwriting.
  

15   Q    Would you agree with me that those are your
  

16        field notes from your initial impressions?
  

17   A    Yes, I would.
  

18   Q    And those initial impressions, that's in the
  

19        note pad you described that you brought with
  

20        you from your house; is that right?
  

21   A    Yes.  That I had in my patrol car, yes.
  

22   Q    So the note pad you had and the pen you had,
  

23        that was the material you had to make your
  

24        notes for subsequent reports and to start your
  

25        investigation.
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   1   A    Yes.
  

 2   Q    And you initially in your field notes identify
  

 3        what time you had been notified and what time
  

 4        you arrived, for example; is that right?
  

 5   A    Yes, sir.
  

 6   Q    And you obtained Kasie's identifiers and her
  

 7        next-of-kin information.
  

 8   A    Yes.
  

 9   Q    And you received a date for when she arrived at
  

10        the jail and who arrested her.
  

11   A    Yes.
  

12   Q    And generally you develop some information on
  

13        people you'd like to contact, when the autopsy
  

14        is scheduled and that sort of thing; is that
  

15        right?
  

16   A    That's correct.
  

17   Q    Fair to say the four pages I've just handed
  

18        you, those were the notes -- your four pages of
  

19        notes on your initial impressions of the case
  

20        prior to interviewing formally the inmates and
  

21        jail staff?
  

22   A    Yes.
  

23   Q    Are these notes that you generate kind of made
  

24        contemporaneously as you're talking with
  

25        whoever you're talking with?
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   1   A    Yes, to keep the times down.
  

 2   Q    And you then later from those field notes, the
  

 3        four pages of field notes, generated a written
  

 4        narrative report that is two pages in length.
  

 5   A    Correct.
  

 6   Q    And I won't do this with all of your reports,
  

 7        but just so I can identify structurally how you
  

 8        conducted these, I'm going to do it with the
  

 9        first one.
  

10   A    A lot of notes are also for the checklist, the
  

11        times and stuff like that.
  

12                      (Marked for identification
  

13                       Deposition Exhibit Number 3.)
  

14   BY MR. WEBB:
  

15   Q    I do have a copy of your death investigation
  

16        checklist and may review that here in a little
  

17        bit, but for identification purposes this is
  

18        Deposition Exhibit 3.  Do you recognize
  

19        Deposition Exhibit 3?
  

20   A    Yes.
  

21   Q    For identification purposes, that's a two-page
  

22        written narrative report that you generated; is
  

23        that right?
  

24   A    That's correct.
  

25   Q    And would you agree with me that that report
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   1        was generated from your initial impressions
  

 2        from your field notes that we've described as
  

 3        Deposition Exhibit 2?
  

 4   A    Yes.
  

 5   Q    And like I said, we're not going to go through
  

 6        all of them because you generated a lot of
  

 7        documentation in the case, but you used a
  

 8        similar procedure with all of your interviews
  

 9        of inmates, jail staff and nursing staff; is
  

10        that right?
  

11   A    Yes.
  

12   Q    The one difference would be with other reports
  

13        there's going to be written statements that you
  

14        also gathered.
  

15   A    That's correct.
  

16   Q    Now you indicated previously that you didn't
  

17        have an audio recorder or video recorder.  Were
  

18        any of your interviews with any witness
  

19        recorded by audio and/or audio-video?
  

20   A    No.
  

21   Q    Does the Butler County Adult Detention Center
  

22        have the capability to provide audio recording
  

23        or video recording for you?
  

24   A    No.
  

25   Q    Where was your office -- I'm assuming something
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   1        first.  Did you have an office -- either here
  

 2        or somewhere else an office or cubicle where
  

 3        you did your reports on cases?
  

 4   A    Yes, here in town.
  

 5   Q    Where is that located?
  

 6   A    141 South Gordy, El Dorado, Kansas.
  

 7   Q    Right here where we are today.  And did you
  

 8        have audio-video recording available to you
  

 9        through your office here at the Butler County
  

10        Sheriff's Office?
  

11   A    Yes.
  

12   Q    What kinds of audio and video equipment did you
  

13        have available to you on June 25th, 2007?
  

14   A    Both audio and video.
  

15   Q    Do you have a room in the detectives' area
  

16        where an interrogation or interview of a
  

17        suspect can be done with video and audio in the
  

18        room?
  

19   A    Yes, sir.
  

20   Q    And you also have audio equipment that you
  

21        can -- either a belt recorder or a hand-held
  

22        recorder that you can take with you to
  

23        interview witnesses in the field or suspects at
  

24        their homes?
  

25   A    Yes.
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   1   Q    Was that equipment here at the Butler County
  

 2        Sheriff's Office on June 25th, 2007?
  

 3   A    Yes.
  

 4   Q    But you went directly from your home to the
  

 5        detention center that evening.
  

 6   A    Correct.
  

 7   Q    So your interviews with what I'll call the
  

 8        inmates, the women that you interviewed that
  

 9        night, none of those were recorded either by
  

10        video or audio.
  

11   A    No.
  

12   Q    And other than you and Agent Ewy, was anyone
  

13        present during those interviews?
  

14   A    No.
  

15   Q    The conversations you had with Sheriff Murphy,
  

16        Captain Whitaker, Sergeant Jackson and Deputy
  

17        Hamilton, you did not take independent notes
  

18        for what each of those individuals said, did
  

19        you?
  

20   A    No.
  

21   Q    You were just getting background.
  

22   A    Exactly.
  

23   Q    Is that fair to say?
  

24   A    Yes, sir.
  

25   Q    And likewise then, those were not recorded --
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   1        those conversations weren't recorded in any way
  

 2        as part of your death investigation.
  

 3   A    No.
  

 4   Q    Are death investigations different than, say, a
  

 5        burglary investigation?
  

 6   A    Not really.
  

 7   Q    Dedicate the same resources, assets to a death
  

 8        investigation that you would, say, an auto
  

 9        burglary?
  

10   A    Try to figure out what happened.
  

11   Q    Was anyone other than you assigned by the
  

12        Butler County Sheriff to assist in the
  

13        investigation in the death of Kasie Ducharme?
  

14   A    Agent Ewy.
  

15   Q    And did Agent Ewy bring anyone else with him?
  

16   A    No.
  

17   Q    Did he have any recording equipment or video
  

18        equipment that he offered for interviews?
  

19   A    No.
  

20   Q    And did you and Agent Ewy decide who would be
  

21        primarily responsible for documenting the
  

22        information you gathered?
  

23   A    Well, apparently it was me.
  

24   Q    One way or another, you ended up doing all of
  

25        the reports.
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   1   A    Yes.
  

 2   Q    Investigative narratives, gathering of the
  

 3        written statements, those sorts of things.
  

 4   A    Yes.
  

 5   Q    Did you also handle all of the questioning?
  

 6   A    Yes.
  

 7   Q    Agent Ewy was present but did not take an
  

 8        active role in the investigation at all, did
  

 9        he?
  

10   A    No.
  

11   Q    And not looking to pile on Agent Ewy at all,
  

12        but did he perform any investigative function
  

13        other than being present as a potential second
  

14        witness for you?
  

15   A    Basically being present.
  

16   Q    And by being present, when you interview
  

17        witnesses, a lot of times you'll have a third
  

18        party available that can also confirm what was
  

19        said; is that right?
  

20   A    That's correct.
  

21   Q    When you don't have recording devices.
  

22   A    Right.
  

23   Q    Essentially, Agent Ewy's purpose in this
  

24        investigation boiled down to he was that
  

25        third-party witness.
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   1   A    Yes.
  

 2   Q    Do you remember who you interviewed first after
  

 3        you got your background information?
  

 4   A    No, I really don't.
  

 5   Q    Deposition Exhibit 3, your initial impressions
  

 6        report, that would not have been typed from
  

 7        your notes until probably the next day at
  

 8        least; right?
  

 9   A    That's correct.
  

10   Q    Because you took those notes and you stayed at
  

11        the jail and conducted interviews with inmates.
  

12   A    Correct.
  

13   Q    And after your formal interviews with the
  

14        inmates and identifying the time the autopsy
  

15        would be, it was late, wasn't it?
  

16   A    Worked all night.
  

17   Q    Do you remember what time you finished?
  

18   A    Sometime the next day.  I'm not sure.
  

19   Q    It was daylight and normal business hours?
  

20   A    Yes.
  

21   Q    And so on the 26th of June after those inmate
  

22        interviews, I assume you slept for a little
  

23        bit?
  

24   A    Probably a couple hours.
  

25   Q    And then what did you do?
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   1   A    I think worked on some of the paperwork,
  

 2        attended the autopsy, and went back to the jail
  

 3        later and done more interviews.
  

 4   Q    Did you break out how you were going to do the
  

 5        interviews by groups in advance or did you just
  

 6        interview who was available?
  

 7   A    As far as jail staff just who was available,
  

 8        and the females in the dorms would be
  

 9        available.
  

10   Q    Did you get a complete list of all of the women
  

11        that were in the dormitory on Monday,
  

12        June 25th?
  

13   A    Yes.
  

14   Q    Do you recall how many there were?
  

15   A    I don't recall without looking.
  

16   Q    You didn't interview them all, did you?
  

17   A    I think only the ones that were involved with
  

18        Kasie herself.
  

19   Q    How would you have uncovered who was involved
  

20        with Kasie?
  

21   A    They were willing to talk.  They wanted to
  

22        talk.  They were telling detention staff they
  

23        wanted to talk.
  

24   Q    Other than those that were willing to talk, did
  

25        you interview any other inmates?
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   1   A    I don't believe so.
  

 2                    MR. WEBB:  Would you guys like to
  

 3              stop for the noon hour before I go into
  

 4              individual interviews?
  

 5                    MR. KEELEY:  That's fine with me.
  

 6                      (Thereupon, a noon recess was
  

 7                       taken; whereupon, the
  

 8                       following:)
  

 9   BY MR. WEBB:
  

10   Q    Undersheriff Herzet, do you feel like you need
  

11        any reminders about being under oath?
  

12   A    No, sir.  I understand that.
  

13   Q    We were discussing your death investigation,
  

14        and I understand after taking your initial
  

15        notes and identifying where the body was
  

16        located and making sure the chain of custody
  

17        was correct, you interviewed inmates.  Is that
  

18        right?
  

19   A    Yes, sir.
  

20   Q    Do you remember who you interviewed first?
  

21   A    No, I sure don't.
  

22   Q    And with everyone's permission, you're free to
  

23        pull your respective reports from my
  

24        perspective because I have a copy here in front
  

25        of me so that would simply be fair.
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   1                    I direct your attention to Mindy
  

 2        Wheeler, Bates number 10522, and her
  

 3        information would be 10522 through 10529.  Do
  

 4        you have that, Undersheriff?
  

 5   A    Yes.
  

 6   Q    You interviewed Mindy Wheeler at the Butler
  

 7        County Adult Detention Center; is that right?
  

 8   A    Yes, sir.
  

 9   Q    Where did the interview take place?
  

10   A    It took place in the conference room in
  

11        administration.
  

12   Q    And who was present for that interview?
  

13   A    Randy Ewy and myself.
  

14   Q    And what time was Ms. Wheeler interviewed?
  

15   A    0019 hours on the 26th of June, 2007.
  

16   Q    Have you had an opportunity to review all this
  

17        information in preparation for your deposition?
  

18   A    I have, yes.
  

19   Q    And I understand this was a couple of years
  

20        ago, but would you agree with me that you have
  

21        your field notes from the night of the
  

22        interview; correct?
  

23   A    Yes.
  

24   Q    And then you have a written statement
  

25        Ms. Wheeler prepared; is that right?
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   1   A    Yes, sir.
  

 2   Q    And then you have a personal history sheet for
  

 3        her?
  

 4   A    Yes, sir.
  

 5   Q    And then your written report.
  

 6   A    Yes, sir.
  

 7   Q    Did you hand out inmate statement forms to all
  

 8        of the people you interviewed in advance of
  

 9        your personal interview?
  

10   A    Actually those were handed out by the detention
  

11        deputies in the dorm prior to my interview, and
  

12        they brought the statement form with them when
  

13        they came for their interview.
  

14   Q    To your knowledge, were inmate statement forms
  

15        provided to all of the women inmates or just
  

16        the six that you identified were willing to
  

17        speak to you?
  

18   A    I think the six that were willing to speak.
  

19   Q    And would you agree with me that those six
  

20        individuals are Mindy Wheeler, Amy
  

21        Cain-Sudderth, Whitney Jackson, Aracelia
  

22        Ramirez, Patricia Spiller and April Blackburn?
  

23   A    Yes.
  

24   Q    So did you have Mindy Wheeler's written
  

25        statement form completed and signed prior to
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   1        your interview?
  

 2   A    I believe that when she brought the statement
  

 3        form in, I just took it from her and as it
  

 4        shows collected it on 6-26-07 at 0018 a.m.
  

 5        hours.
  

 6   Q    So with regard to her inmate statement form
  

 7        then, it's dated June 25th at 11:30 p.m.?
  

 8   A    Okay.
  

 9   Q    And you collected it at 12:18 a.m. obviously on
  

10        the 26th of June.  Is that fair?
  

11   A    Exactly.
  

12   Q    When you interviewed her, did you work off of
  

13        her written statement?
  

14   A    No, sir.
  

15   Q    You collected it and then questioned her?
  

16   A    Yes, sir.
  

17   Q    And you were taking notes of your oral
  

18        questioning of her and those are three pages of
  

19        written notes; is that right?
  

20   A    Yes.
  

21   Q    Did Agent Ewy assist you in any way in the
  

22        compilation of notes?  Did he write any of the
  

23        notes in your notes?
  

24   A    No.
  

25   Q    Did he take any notes of any kind?
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   1   A    No.
  

 2   Q    And so when you completed your written report
  

 3        later on what Mindy Wheeler told you, was Agent
  

 4        Ewy present and did he assist you in your
  

 5        narrative report at all?
  

 6   A    No.
  

 7   Q    Can you tell from your narrative report when
  

 8        you actually generated the narrative?
  

 9   A    No, I can't.
  

10   Q    It certainly would have been --
  

11   A    A few days later.
  

12   Q    -- a few days later.
  

13                    MR. KEELEY:  Just for
  

14              clarification, by generated, do you mean
  

15              when he dictated it or when it was typed
  

16              up?  I mean there could be several steps
  

17              there.
  

18                    MR. WEBB:  Fair enough.
  

19   BY MR. WEBB:
  

20   Q    Do you type your own reports or are they
  

21        dictated?
  

22   A    Dictated.
  

23   Q    And with all of these reports, did you dictate
  

24        them together so all the reports were dictated
  

25        after all the interviews were taken?
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   1   A    Yes.
  

 2   Q    So the reports themselves were dictated on the
  

 3        six inmates after compilation of all of your
  

 4        interviews.
  

 5   A    Yes.
  

 6   Q    Would you agree with me, this probably isn't
  

 7        fair but just to bracket the time frame, take
  

 8        as long as you need, that your very first
  

 9        interview was with Mindy Wheeler on June 26th
  

10        at 12:19 a.m.?
  

11   A    Okay.
  

12   Q    And your last interview will have been with
  

13        Deputy Rarden on June 29th at 5:45 p.m.?
  

14   A    I would agree with that.  I need to really put
  

15        them in order here, if that's what I show on
  

16        June 29th at 5:45 and show Mindy Wheeler's at
  

17        0019 hours on the 26th.
  

18   Q    And if in the course of going through this we
  

19        discover that time frame is different, we can
  

20        correct it.
  

21   A    Okay.
  

22   Q    But to your recollection, your interviews would
  

23        have began shortly after midnight with
  

24        Ms. Wheeler?
  

25   A    Yes.
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   1   Q    On June 26th and ended with Marla Park on --
  

 2        I'm sorry, Deputy Rarden on June 29th?
  

 3   A    Yes.
  

 4   Q    After your interview with Deputy Rarden on
  

 5        June 29th, what additional investigation was
  

 6        done?
  

 7   A    I wasn't sure if I had -- had I interviewed
  

 8        Tammy Harper and -- I wasn't sure if that's the
  

 9        last interview I done or not, if you know what
  

10        I'm saying.  When did I interview Tammy Harper?
  

11   Q    I show your interview with Nurse Harper would
  

12        have been June 27th at 4:04 p.m.
  

13   A    Okay.
  

14                    MR. KEELEY:  But on Bates number
  

15              10560 he shows talking to Nurse Harper on
  

16              June 29 at approximately 1600 hours about
  

17              evidence.  That's Bates number 10560.
  

18              That wasn't an interview but a contact
  

19              with her.
  

20                    MR. WEBB:  Is that with regard to
  

21              the tampon evidence?
  

22                    MR. KEELEY:  Yes.
  

23                    MR. WEBB:  Sorry about that.
  

24   BY MR. WEBB:
  

25   Q    Deputy Rarden on June 29th at 5:45 p.m., to
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   1        your knowledge, was that the last statement you
  

 2        took in the case?
  

 3   A    Yes, it was.
  

 4   Q    And I don't have your evidence form about the
  

 5        tampon.  Did that occur before or after your
  

 6        interview with Deputy Rarden?
  

 7   A    That would have been prior to talking to Rarden
  

 8        that I talked to Tammy about the evidence.
  

 9   Q    So the interview with Deputy Rarden, was that
  

10        the final part of your investigation?
  

11   A    As far as I know, yes.
  

12   Q    Was any scientific material or biological
  

13        material submitted to the Kansas Bureau of
  

14        Investigation Crime Lab?
  

15   A    No.
  

16   Q    And you had mentioned previously that Butler
  

17        County operates as its own CSI.  Was there any
  

18        physical evidence other than the tampon that
  

19        has been referenced that was collected in this
  

20        case?
  

21   A    I believe I collected her jumpsuit from the
  

22        forensic center when the autopsy was done and I
  

23        believe a pair of socks and her underwear, if I
  

24        remember right.
  

25   Q    And would that have been done on the evening of
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   1        the -- or the morning of the 26th?
  

 2   A    At autopsy.
  

 3   Q    At autopsy.  Okay.  And you attended the
  

 4        autopsy?
  

 5   A    Yes.
  

 6   Q    And so did Agent Ewy; is that right?
  

 7   A    Don't believe Agent Ewy was there according to
  

 8        my autopsy report of persons present at
  

 9        autopsy.
  

10   Q    Was it at the autopsy that you gathered
  

11        whatever it is you would have gathered as far
  

12        as physical evidence or belongings?
  

13   A    Yes.
  

14   Q    And what was done with those belongings?
  

15   A    I would think that I would have put 'em in
  

16        evidence here at the Butler County Sheriff's
  

17        Office, but I really don't recall.
  

18   Q    You don't remember any testing or other work
  

19        done on her belongings?
  

20   A    Absolutely, no.  None that I recall.
  

21   Q    Were they stored -- perhaps stored and then
  

22        ultimately released to family?
  

23   A    Jumpsuit probably would have went back to the
  

24        detention facility, and I don't believe I took
  

25        her panties and stuff like that to her family.
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   1        They were probably destroyed as well.  If she
  

 2        even had panties on.  I can't remember.
  

 3   Q    Your first interview with Mindy Wheeler, did
  

 4        you document how long that interview took?
  

 5   A    I did.
  

 6   Q    How long was it?
  

 7   A    Started at 0019 and ended at 0059 hours.  Forty
  

 8        minutes.
  

 9   Q    And did you essentially ask her what happened
  

10        or did you have more pointed questions for her?
  

11   A    I think I basically asked her what happened,
  

12        what she could tell me.
  

13   Q    What was her demeanor?
  

14   A    I can't recall that.
  

15   Q    Had she been upset or crying, is that the sort
  

16        of thing you've been trained to note in a
  

17        report?
  

18   A    Been trained on that but lot of times I don't
  

19        put it in the report.  Lot of times it depends
  

20        on who you're dealing with.  Lot of times when
  

21        you deal with inmates, they've got all kinds of
  

22        stories they want to tell you.  It's always
  

23        about detention staff or about other inmates or
  

24        how terrible the food is or they didn't get to
  

25        go to rec yard today or -- I mean you just kind
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   1        of have to deal with those people accordingly
  

 2        to try to get out -- to try to get them to talk
  

 3        to you, if that makes sense.
  

 4   Q    Sure.  So did you have some expectations when
  

 5        you sat down to interview the inmates as to
  

 6        what some unique issues would be for them?
  

 7   A    I really thought I would get nothing out of
  

 8        anybody.  Over my years of experience in
  

 9        talking to inmates on suicide attempts and
  

10        different things, most of the time nobody seen
  

11        anything, I didn't see nothing.  I don't want
  

12        to get involved.  I'm not a rat.  I'm not going
  

13        to tell you nothing.
  

14   Q    How many times do you think you've interviewed
  

15        people in custodial settings like that over the
  

16        years before this death investigation involving
  

17        Kasie Ducharme?
  

18   A    Talking to inmates?
  

19   Q    Yes.
  

20   A    Forty, 50 times.
  

21   Q    And your experience then was that they're
  

22        generally unhelpful?
  

23   A    Yes.
  

24   Q    Did you find that to be the case in this
  

25        investigation regarding Kasie Ducharme?



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

127

  
   1   A    No, not really.
  

 2   Q    Did Mindy Wheeler appear forthright and willing
  

 3        to provide what she knew?
  

 4   A    Yes.
  

 5   Q    Did she identify any particular deputy or
  

 6        deputies?
  

 7   A    She talked about Guard Smitty who was
  

 8        identified as Lieutenant Smith I found out
  

 9        later.
  

10   Q    Was he Lieutenant Smith at the time?
  

11   A    She?
  

12   Q    She.  I apologize.
  

13   A    I believe she was -- I'm not sure if she was
  

14        lieutenant at the time or not.
  

15   Q    What did Ms. Wheeler advise about Lieutenant
  

16        Smith?
  

17   A    She told me that Guard Smitty identified Smith
  

18        as they weren't able to help Kasie, to leave
  

19        her alone and to let her take herself to the
  

20        bathroom, let her get her own meal tray, let
  

21        her do stuff for herself, best I recall.
  

22   Q    Did Ms. Wheeler identify for you at any point
  

23        in your interview how many times Ms. Ducharme
  

24        had fallen down that evening?
  

25   A    I was thinking one time without reading the
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   1        whole report.
  

 2   Q    You would have noted in your report what she
  

 3        told you and what your notes reflected; is that
  

 4        right?
  

 5   A    I would hope so, yes.
  

 6   Q    And you wrote your report or had it dictated at
  

 7        a time these facts were far more fresh in your
  

 8        memory than today?
  

 9   A    Yes.
  

10   Q    And if you reviewed your report and found any
  

11        of that information at the conclusion of your
  

12        investigation would be incorrect, you would
  

13        have corrected that material; right?
  

14   A    Yes.  She did state that she fell out of bed
  

15        several times on the second page in the second
  

16        paragraph.
  

17   Q    Now if I can reference you back to the
  

18        Exhibit 1, the design of the jail, is there
  

19        anywhere in the women's dormitory that would
  

20        have been set up that she would have been --
  

21        she, I mean Kasie Ducharme, would have been
  

22        concealed from view to the front desk?
  

23   A    Well, it depends on how they got the bunks.
  

24        Sometimes they have the bunks running east and
  

25        west, then sometimes they have 'em running



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

129

  
   1        north and south.
  

 2   Q    Would you consider it good procedure in a jail
  

 3        setting to have the bunks set up in a way where
  

 4        inmates could be concealed from view?
  

 5   A    Would I consider that good procedure?
  

 6   Q    Would that be a good idea?
  

 7   A    No.
  

 8   Q    Did you make a note at the time of this
  

 9        investigation as to how the bunk beds were
  

10        arranged on June 25th, 2007?
  

11   A    I don't think I did.
  

12   Q    And I know I'm skipping ahead here, but did
  

13        Deputy Schmidt, Deputy Hamilton, Deputy Archer
  

14        or any of the other deputies you interviewed
  

15        complain that they had line-of-sight issues
  

16        within the women's dormitory?
  

17   A    I don't recall that.
  

18   Q    Had such a complaint been lodged as part of
  

19        this death investigation, you certainly would
  

20        have noted it?
  

21   A    I sure should have.
  

22   Q    Did Ms. Wheeler describe for you Kasie
  

23        Ducharme's physical condition in the hours
  

24        before she died?
  

25   A    She did.  She described Kasie as having a real
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   1        bad odor, a terrible odor.
  

 2   Q    My purpose isn't to go through every paragraph
  

 3        of all of these reports, but you asked about
  

 4        Ms. Ducharme's physical condition.
  

 5   A    Sure I did.
  

 6   Q    And Ms. Wheeler described it to you.
  

 7   A    Yes.
  

 8   Q    And she further described when medical
  

 9        personnel showed up?
  

10   A    Correct.  And she did talk about her going to
  

11        the shower.  She did talk about her toes
  

12        turning purple.  She did describe about her
  

13        falling out of bed.  She described about her
  

14        moaning for four days.  I mean I just more or
  

15        less had her walk me through the time she spent
  

16        in the dorm with Kasie.
  

17   Q    And after taking your notes and documenting
  

18        what Ms. Wheeler explained about Ms. Ducharme's
  

19        physical condition, jail staff and medical
  

20        staff, you interviewed the other five inmates;
  

21        is that right?
  

22   A    Yes.
  

23   Q    And I'll ask you this of each and every one of
  

24        them.  Did Ms. Wheeler's information about
  

25        Ms. Ducharme's physical condition and the
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   1        number of times she fell out of bed, was it
  

 2        discounted by any of the other inmates or
  

 3        otherwise found to not be true?
  

 4                    MR. KEELEY:  Object to the compound
  

 5              question.
  

 6                    MR. HAWKINS:  Form.
  

 7                    MR. KEELEY:  You can answer if you
  

 8              understand the question.
  

 9   A    Yeah, I don't quite understand the question.
  

10        Try that again.
  

11   BY MR. WEBB:
  

12   Q    Fair enough.  Did any information you received
  

13        from the other five inmates contradict
  

14        Ms. Wheeler with regard to her physical
  

15        condition and how many times she fell out of
  

16        bed?
  

17   A    I still don't quite understand what you're
  

18        wanting.  I was thinking some of the other
  

19        female inmates felt that she was pushing
  

20        herself out of the bed with her feet to get
  

21        attention.  I felt that some of the other
  

22        inmates thought that Kasie was doing a lot of
  

23        this for attention was the feeling I got.
  

24   Q    And by that feeling you got, what specifically
  

25        did you attribute that feeling to?
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   1   A    Just the demeanor and the way they were
  

 2        interviewing with me and talking to me.  Like I
  

 3        told you, I got a lot more out of them than I
  

 4        ever thought I would get out of 'em.
  

 5   Q    So you spent 40 minutes with Ms. Wheeler.  Does
  

 6        that sound about right?
  

 7   A    Yes, sir.
  

 8   Q    And did you and Agent Ewy communicate with
  

 9        anyone from the jail between interviewing
  

10        Ms. Wheeler and other inmates?
  

11   A    I think just have Captain Whitaker say bring
  

12        the next one in and we'll talk.  No, we didn't
  

13        sit down and talk to him or anyone else about,
  

14        hey, she told us this, she told us that.  We
  

15        didn't talk to anybody about such things as
  

16        that.
  

17   Q    And you took possession of Ms. Wheeler's
  

18        written statement?
  

19   A    I did.
  

20   Q    Did you refer to it in preparation of your
  

21        narrative report or just your notes?
  

22   A    Just my notes.
  

23   Q    Have you seen Mindy Wheeler since then?
  

24   A    No.
  

25   Q    Did you ever interview her in follow-up?



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

133

  
   1   A    No.
  

 2   Q    Amy Cain-Sudderth is Bates number 10515 to
  

 3        10521.  Did you next interview Amy
  

 4        Cain-Sudderth?
  

 5   A    Yes, I did.
  

 6   Q    And did all interviews take place in the same
  

 7        room?
  

 8   A    Yes, they did.  Conference room in
  

 9        administration.
  

10   Q    And did she also provide her written statement
  

11        to you in advance of your interview?
  

12   A    Yes.
  

13   Q    Did you review her written statement prior to
  

14        questioning her?
  

15   A    No.
  

16   Q    And her written statement consisted of one
  

17        page?
  

18   A    That's what it appears, yes.
  

19   Q    And it was dated June 25, 2007 at 10:50 p.m.?
  

20   A    Yes.
  

21   Q    And she signed it; is that right?
  

22   A    It looks like that's a signature.
  

23   Q    Did you ask her if this was her written
  

24        statement?
  

25   A    I can't remember that.
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   1   Q    This one you didn't make a notation of when you
  

 2        received it.
  

 3   A    No, I didn't.
  

 4   Q    Now was Ms. Cain-Sudderth upset, crying or
  

 5        otherwise was her mood noted?
  

 6   A    Her mood wasn't noted, but she was not crying.
  

 7   Q    How long did your interview last with
  

 8        Ms. Sudderth?
  

 9   A    2:31.
  

10   Q    So you interviewed her for quite a long time;
  

11        would you agree?
  

12   A    Seems to be, yes.
  

13   Q    Do you recall why her interview may have taken
  

14        longer?
  

15   A    I can't recall that.
  

16   Q    Did Ms. Cain-Sudderth explain how the detention
  

17        staff had treated Ms. Ducharme?
  

18   A    It appears they told the other inmates to leave
  

19        her alone and not to help her.  I'm reading on
  

20        the last page.
  

21   Q    How about if we try it this way.  Do you have
  

22        any independent recollection of your interview
  

23        with Ms. Cain-Sudderth?
  

24   A    Not really.  Not without reading the report.
  

25        And I've read it twice, but I can't recall
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   1        everything that I said so...
  

 2   Q    I understand.  So your written narrative and
  

 3        your notes reflect all you're going to be able
  

 4        to provide now or in the future about your
  

 5        interview with Ms. Cain-Sudderth; is that fair
  

 6        to say?
  

 7   A    Yes.
  

 8   Q    And the narrative report you provided or that
  

 9        was ultimately generated is from dictation from
  

10        your notes close in time to when you
  

11        interviewed Ms. Cain-Sudderth?
  

12   A    Yes.
  

13   Q    Let me try it this way.  Ms. Cain-Sudderth
  

14        explained to you that Ms. Ducharme was limping
  

15        upon her arrival at the detention center?
  

16   A    That's correct.
  

17   Q    And so there were signs of physical infirmity
  

18        or injury to Ms. Ducharme present from
  

19        Ms. Cain-Sudderth the very first day she saw
  

20        her.
  

21   A    She said she was limping and moaning around.
  

22   Q    And while she was in the detention center on
  

23        those dates, Ms. Cain-Sudderth advised that
  

24        Ms. Ducharme had requested medical attention
  

25        multiple times.
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   1   A    Yes.
  

 2   Q    And Ms. Cain-Sudderth explained to you that
  

 3        Kasie Ducharme did not eat a lot while she was
  

 4        there.
  

 5   A    That's true.  She did not eat a lot.  Just ate
  

 6        some.
  

 7   Q    Did Ms. Cain-Sudderth also describe that she
  

 8        had been groaning and had fallen off her bunk?
  

 9   A    Yes.
  

10   Q    And she described that in relationship to
  

11        before Monday, June 25th; isn't that right?
  

12   A    Yes.
  

13   Q    In your narrative report, your first
  

14        paragraph -- first couple paragraphs -- or, I'm
  

15        sorry, your first paragraph is dedicated to
  

16        information about prior to Monday, June 25th.
  

17        Is that fair to say?
  

18   A    Yes.
  

19   Q    Now beginning with your second paragraph, she
  

20        described that Deputy Schmidt worked the day
  

21        shift and was mean to Kasie Ducharme; is that
  

22        right?
  

23   A    That's what she said.
  

24   Q    And then Ms. Cain-Sudderth described that Kasie
  

25        was forced to push herself in a wheelchair and
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   1        that the deputies would not help her.
  

 2   A    That's correct.
  

 3   Q    Did she describe then how Aracelia Ramirez and
  

 4        the other inmates provided assistance to Kasie
  

 5        Ducharme?
  

 6   A    Yes.
  

 7   Q    And then Ms. Cain-Sudderth described for you
  

 8        that the deputies -- Deputy Hamilton had the
  

 9        wheelchair taken away; is that right?
  

10   A    Yes.
  

11   Q    And then Amy Cain-Sudderth described the shower
  

12        incident.
  

13   A    Correct.  Putting her on a blue mat and taking
  

14        her to the shower.
  

15                    MR. KEELEY:  Can we back up a
  

16              second and maybe it was just my
  

17              interpretation of the question, but did
  

18              you ask him -- based on his report he's
  

19              indicated really is the only recollection
  

20              he has that Deputy Hamilton took away her
  

21              wheelchair, that he was the one that took
  

22              it away?
  

23                    MR. HAWKINS:  I thought that was
  

24              the question.  That he had it taken away
  

25              is the way the question was worded.
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   1                    MR. KEELEY:  Do you recall?  The
  

 2              report is going to be what it is, but --
  

 3                    MR. WEBB:  Right.  And we certainly
  

 4              don't necessarily need to read it back,
  

 5              but if I misspoke, go ahead,
  

 6              Undersheriff.
  

 7   A    I was thinking that the wheelchair was gone
  

 8        when Deputy Hamilton went on shift, that the
  

 9        wheelchair had already been removed and he's
  

10        the one that okayed the blue mat to take her to
  

11        the shower.  I don't recall Hamilton calling
  

12        medical and saying take the wheelchair away
  

13        from her.
  

14   BY MR. WEBB:
  

15   Q    Thank you.
  

16                    MR. WEBB:  Any further
  

17              clarification?
  

18                    MR. KEELEY:  No.
  

19                    MR. WEBB:  I appreciate that.
  

20   BY MR. WEBB:
  

21   Q    Well, if you get a chance and you've just
  

22        reviewed that, the next paragraph describes the
  

23        inmates taking her to the shower.  Is that
  

24        fair?
  

25   A    Yes.
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   1   Q    Other than what's included in that paragraph,
  

 2        do you have any independent recollection of
  

 3        what you were told by Ms. Cain-Sudderth on that
  

 4        issue?
  

 5   A    About taking her to the shower and giving her a
  

 6        shower and washing her and shaving her armpits
  

 7        and taking her back to her bunk and combing her
  

 8        hair and dressing her, I recall that, and
  

 9        getting her a pad because she was on her
  

10        period.
  

11   Q    And that information on the tampon certainly
  

12        bore out the physical evidence you ultimately
  

13        recovered; right?
  

14   A    Yes.
  

15   Q    Ms. Cain-Sudderth, was her version as provided
  

16        to you materially different to what you had
  

17        already heard from Ms. Wheeler?
  

18   A    I don't understand that.
  

19   Q    Did you note any glaring differences between
  

20        their two stories that suggested you needed to
  

21        follow up on a particular issue?
  

22   A    Not really.
  

23   Q    You just took note of what each of them had
  

24        observed?
  

25   A    Yes.
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   1   Q    And said?
  

 2   A    Yes.
  

 3   Q    And since your interview of Ms. Cain-Sudderth,
  

 4        have you had any contact with her?
  

 5   A    No.
  

 6   Q    Was there ever a follow-up interview of any
  

 7        kind other than that interview done?
  

 8   A    No.
  

 9   Q    You didn't have any information in her written
  

10        statement or your notes that led you to
  

11        question her information or need to follow up?
  

12   A    No.
  

13   Q    I believe you then interviewed Whitney Jackson.
  

14        Do you remember that?
  

15   A    I do now.
  

16   Q    Bates 10498 to 10508.  Did you interview
  

17        Ms. Jackson after Ms. Cain-Sudderth?
  

18   A    Yes.
  

19   Q    And was there any break in between -- I think
  

20        you indicated it was Sergeant Jackson was
  

21        bringing the --
  

22   A    I think it was Captain Whitaker was bringing
  

23        the inmates in.
  

24   Q    So you next interviewed Ms. Jackson and there
  

25        was no breakage in your interview process.
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   1   A    Not much of one, no.  Maybe a bathroom break
  

 2        and drink of coffee or something.
  

 3   Q    And similarly to Ms. Cain-Sudderth and
  

 4        Ms. Wheeler, she provided a written statement
  

 5        to you.
  

 6   A    Yes.
  

 7   Q    And she signed it, dated it and put the time on
  

 8        it and you signed it over here by officer; is
  

 9        that right?
  

10   A    Yes.
  

11   Q    And is it your practice commonly to attest to
  

12        the signature?  In other words, you confirm
  

13        that by your signature that's the written
  

14        statement of that particular individual?
  

15   A    Yes.
  

16   Q    In this case you were attesting that's Whitney
  

17        Jackson's written statement?
  

18   A    Yes.
  

19   Q    And then you interviewed her after that.
  

20   A    I think that she filled out a statement after
  

21        the interview.  If you look at the times, we
  

22        ended our interview at 3:11, it shows she
  

23        signed her statement at 3:10.  It was filled
  

24        out in pen instead of pencil, so she probably
  

25        didn't fill out a statement prior to coming to
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   1        the interview in the conference room.
  

 2   Q    Do you recall then when she filled out the
  

 3        written statement?  Did you question her first
  

 4        and then she filled it out?
  

 5   A    I would think so.
  

 6   Q    And with Ms. Jackson's statement, you never
  

 7        reinterviewed her on any fact or other point
  

 8        that you felt needed -- or had been challenged;
  

 9        is that right?
  

10   A    No.  No.  She was not real friendly.
  

11   Q    Ms. Jackson was not?
  

12   A    If I remember right, yeah.
  

13   Q    What did she do?
  

14   A    She just was fed up with the whole thing and --
  

15        I don't know the proper term.  I think she was
  

16        more of a callused inmate.  She had spent more
  

17        time in jail and was just felt to some degree
  

18        she was being bothered by this whole -- you
  

19        know, this whole incident.
  

20   Q    Your interview with her only took about
  

21        20 minutes then; is that right?
  

22   A    Yes.
  

23   Q    Is there any other reason for that other than
  

24        what you just described?
  

25   A    No.
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   1   Q    Ms. Jackson described for you, however, that
  

 2        Kasie Ducharme had cried for help the whole
  

 3        time she was there; isn't that right?
  

 4   A    That's true.
  

 5   Q    And did she also indicate the guards had made
  

 6        fun of her while she was there?
  

 7   A    I believe that's true.
  

 8   Q    Did you follow up at all with Ms. Jackson on
  

 9        what making fun means?
  

10   A    No, I did not.
  

11   Q    Was Ms. Jackson's demeanor on that issue any
  

12        different than when she's being dismissive to
  

13        you?  My word, not yours, but as you described
  

14        her?
  

15   A    Well, no, not really.
  

16   Q    Did you subsequently ever ask Deputy Hamilton
  

17        or Deputy Schmidt about making fun of
  

18        Ms. Ducharme?
  

19   A    I can't recall that.
  

20   Q    Did Ms. Jackson describe for you Kasie
  

21        Ducharme's physical condition with any
  

22        specificity?
  

23   A    Try that again.
  

24   Q    Did Ms. Jackson explain for you that
  

25        Ms. Ducharme's knee had been swelling up?
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   1   A    Yes.
  

 2   Q    And that Ms. Ducharme could not breathe?
  

 3   A    Yes.
  

 4   Q    And that Ms. Ducharme's tongue was swelled up?
  

 5   A    Yes.
  

 6   Q    And that her body color had changed?
  

 7   A    Yes.
  

 8   Q    And that her body temperature was cold?
  

 9   A    Yes.
  

10   Q    That's the information of the physical
  

11        description of Ms. Jackson that was provided to
  

12        you about how Ms. Ducharme appeared on
  

13        June 25th.
  

14   A    Yes.
  

15                    MR. HAWKINS:  Object to form.
  

16   BY MR. WEBB:
  

17   Q    On the last page of your report related to
  

18        Ms. Jackson, she described that she had first
  

19        seen Ducharme in booking on Thursday; is that
  

20        right?
  

21   A    Yes.
  

22   Q    Thursday as you reference it, does that mean
  

23        Thursday, June 21st?
  

24   A    Yes.
  

25   Q    What's the significance of June 21st for
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   1        Ms. Ducharme in this case?
  

 2   A    The day she was arrested and brought to jail.
  

 3   Q    What did Ms. Jackson advise you about
  

 4        Ms. Ducharme's experience that first day?
  

 5   A    She looked sick.
  

 6   Q    Did she also describe the shower -- what I
  

 7        described as the shower incident?
  

 8   A    Advised that she was taken to the shower and
  

 9        that she was complaining about her tongue
  

10        swelling.
  

11   Q    Did Ms. Jackson's description of Kasie
  

12        Ducharme's physical condition on June 25th
  

13        before she died, was it consistent with
  

14        Ms. Cain-Sudderth and Ms. Wheeler's prior
  

15        descriptions?
  

16   A    Yes.
  

17   Q    After your interview with Ms. Jackson and after
  

18        you completed your investigation on June 29th,
  

19        did you ever find reason to follow up or
  

20        question Ms. Jackson's description of events?
  

21   A    No.
  

22   Q    Aracelia Ramirez is I believe who you
  

23        interviewed next.  For identification purposes,
  

24        it's 10503 through 10508.  Did you follow the
  

25        same interview procedure with Ms. Ramirez that
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   1        you had done with Wheeler, Cain and Jackson?
  

 2   A    Yes, sir.
  

 3   Q    And did she fill out her written statement
  

 4        before you spoke to her?
  

 5   A    Yes, sir.
  

 6   Q    And you noted that you had collected her
  

 7        statement, but you didn't reference it during
  

 8        the questioning.
  

 9   A    I did not.
  

10   Q    Ms. Ramirez was interviewed at what time?  Can
  

11        you tell from your reports?
  

12   A    I would say around 3:20.  3:22 is when I done
  

13        the personal history sheet on her, noted it
  

14        there, 6-26-07 at 3:22 a.m.  I would say what
  

15        time I started -- or a second or two before
  

16        that I started with her name and information
  

17        and where she was from.
  

18   Q    And Ms. Ramirez described Ms. Ducharme also on
  

19        Thursday, the 21st; is that right?
  

20   A    Yes, sir.
  

21   Q    She described that Ducharme on the 21st of June
  

22        was crying; correct?
  

23   A    Correct.
  

24   Q    Not walking.
  

25   A    That's what she said.
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   1   Q    And that Ms. Ramirez was trying to help her and
  

 2        giving her water to drink.
  

 3   A    That's correct.
  

 4   Q    She then indicated that on the last day she was
  

 5        crying even more and that no one would help
  

 6        her; is that correct?
  

 7   A    That's true.
  

 8   Q    And she also advised the guards would not allow
  

 9        the inmates to help her as well.
  

10   A    That's correct.
  

11   Q    Did she specifically describe Deputy Schmidt on
  

12        June 25th, 2007?
  

13   A    Yes.  She described the deputy who told her
  

14        that she wasn't allowed to help Kasie.
  

15   Q    And did Ms. Ramirez describe that she felt
  

16        Ms. Ducharme needed help?
  

17   A    She did and said she was going to help her
  

18        anyway.  Didn't care what the circumstances was
  

19        if she got in trouble or not.
  

20   Q    With the rest of this report she describes the
  

21        shower incident in more detail, is that right,
  

22        and you gathered that information?
  

23   A    Talked about using her own shampoo and washing
  

24        her hair, yes.
  

25   Q    And you received that information from multiple



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

148

  
   1        sources as well.  Not just Ms. Ramirez.
  

 2   A    Yes.
  

 3   Q    Did Ms. Ramirez explain anything that
  

 4        Ms. Ducharme told her after the shower?
  

 5   A    That the other girls in the dorm didn't believe
  

 6        that Ducharme was sick; is that what you're
  

 7        referring to?  That she was faking it.
  

 8   Q    That Ms. Ramirez believed other women in the
  

 9        dorm felt that way?
  

10   A    Yes.
  

11   Q    What I'm asking you is if Ms. Ducharme was
  

12        quoted as saying anything to Ms. Ramirez by
  

13        Ms. Ramirez?
  

14   A    That she was going to die and that she wanted
  

15        Aracelia to pray for her.
  

16   Q    Did Ms. Ramirez explain going to medical at
  

17        some point after that information was received?
  

18   A    You mean talking about getting her ready to go
  

19        to medical and Tammy Harper okayed her to go to
  

20        medical?  Is that what you mean?
  

21   Q    Let me ask it this way.
  

22   A    I'm not understanding your question, I guess.
  

23   Q    Did Ms. Ramirez describe that she had to go to
  

24        medical with Amy for her counseling?
  

25   A    Yes.
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   1   Q    And by Amy, did you know that to be Amy
  

 2        Cain-Sudderth then?
  

 3   A    I just figured that.  I didn't know whether
  

 4        there was more than one Amy in the dorm or not,
  

 5        but yes.
  

 6   Q    This was your written report.
  

 7   A    Yes.
  

 8   Q    And you identified Amy in your report.
  

 9   A    Right.
  

10   Q    Did you ever identify any other witness in your
  

11        death investigation named Amy other than Amy
  

12        Cain-Sudderth?
  

13   A    No.
  

14   Q    Fair to say you were referencing Ms.
  

15        Cain-Sudderth then?
  

16   A    Yes.
  

17   Q    So to your understanding, Ms. Cain-Sudderth and
  

18        Ms. Ramirez were going to medical for
  

19        counseling; is that right?
  

20   A    Yes.
  

21   Q    What did Ms. Ramirez explain she told Marla in
  

22        medical?
  

23   A    That people did not believe her and that the
  

24        other girls in the dorms didn't believe that
  

25        Ducharme was sick, and that she was faking.
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   1   Q    Did Ms. Ramirez tell Ms. Park her concerns
  

 2        about Ms. Ducharme then?
  

 3   A    I don't remember that.  I don't recall.
  

 4                    MR. KEELEY:  Can I clarify?
  

 5              There's a she and I don't know whether
  

 6              it's referring to Ramirez or Sudderth
  

 7              when it says she told Marla in medical
  

 8              that people did not believe her.  Can we
  

 9              clarify whether that she -- if he recalls
  

10              whether that she is referring to Sudderth
  

11              or to Ramirez?
  

12   BY MR. WEBB:
  

13   Q    Do you know who the pronoun "she" refers to in
  

14        that?
  

15   A    No, I don't remember.
  

16   Q    And all you have to go by are your written
  

17        notes which we have and your narrative as it
  

18        was written.
  

19   A    Yes.
  

20   Q    And, Undersheriff, your narrative is a summary
  

21        of what you understood; right?
  

22   A    Correct.
  

23   Q    No one is suggesting you're supposed to
  

24        transcribe word for word; right?
  

25   A    Correct.  I hope not.
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   1   Q    You'll agree with that?  Would it have been a
  

 2        better practice to have had an audio recording
  

 3        of these statements?
  

 4   A    Probably would have been.
  

 5   Q    It would be a method for assuring a couple
  

 6        years later what she references and those sorts
  

 7        of things?
  

 8   A    Absolutely.  Audio and video.
  

 9   Q    Other than a personal decision, was there any
  

10        reason why audio equipment was not used?
  

11   A    I just came from home, didn't have an audio
  

12        recorder with me.  It's hard to get those
  

13        inmates out of that detention facility and
  

14        transported in town to do the interview.  It
  

15        takes a lot of manpower and it just didn't
  

16        happen.
  

17   Q    You continued your investigation after your
  

18        interviews with Ms. Ramirez.  You never
  

19        reinterviewed her either, did you?
  

20   A    On this incident?
  

21   Q    Right.
  

22   A    No.
  

23   Q    Did you interview her on other incidents?
  

24   A    Yes, sir.
  

25   Q    When and where did you speak with Ms. Ramirez
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   1        about another incident?
  

 2   A    I spoke with her in Leavenworth, Kansas at a
  

 3        facility she was locked up at on another
  

 4        incident that occurred at the jail where she
  

 5        was involved with a detention officer -- sexual
  

 6        relationships with a detention officer.
  

 7   Q    Who was the detention officer?
  

 8   A    Barry Bigelow.
  

 9   Q    Mr. Bigelow had no involvement in the Ducharme
  

10        matter at all?
  

11   A    None.
  

12   Q    Was that incident before or after
  

13        Ms. Ducharme's death?
  

14   A    After.  Years after.
  

15   Q    Nothing led you to reinterview Ms. Ramirez to
  

16        challenge or question the statement she
  

17        provided to you; is that right?
  

18   A    No.
  

19   Q    And the information Ms. Ramirez provided, was
  

20        it consistent with the information that
  

21        Ms. Wheeler, Ms. Cain-Sudderth and Ms. Jackson
  

22        had already provided?
  

23   A    Yes.
  

24   Q    Did you interview any -- or speak to anyone
  

25        associated with jail staff in between any of
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   1        those interviews?
  

 2   A    No.
  

 3   Q    You interviewed Ms. Spiller next; is that
  

 4        right?
  

 5   A    Patricia L. Spiller.
  

 6   Q    Yes.  Bates stamped 10509 to 10514.
  

 7        Ms. Spiller's interview was conducted after she
  

 8        provided a written statement; is that right?
  

 9   A    Yes.
  

10   Q    And she dated her written statement at
  

11        11:15 p.m. and you interviewed her just before
  

12        4 a.m.?
  

13   A    Correct.
  

14   Q    So there would have been some time pass
  

15        clearly.
  

16   A    Yes, sir.
  

17   Q    And Ms. Spiller described for you that if they
  

18        provided help to her, they would get locked
  

19        down; isn't that right?
  

20   A    I need to read the report to find that.
  

21                    MR. KEELEY:  Can you help us,
  

22              Counsel?  I'm not seeing that.
  

23                    MR. WEBB:  If you reference her
  

24              written statement, 10512 at the bottom.
  

25   A    That's what it says on her statement.
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   1   BY MR. WEBB:
  

 2   Q    But you did not note that in your narrative
  

 3        report; is that right?
  

 4   A    No.
  

 5   Q    Did you ask her --
  

 6   A    Apparently --
  

 7   Q    -- about Deputy Schmidt?
  

 8   A    Apparently not.
  

 9   Q    Ms. Spiller described for you physical -- a
  

10        physical condition similar to what the other
  

11        inmates had described; isn't that right?
  

12   A    Yes, sir.
  

13   Q    And did you ever interview Ms. Spiller after
  

14        this incident?
  

15   A    No, sir.
  

16   Q    After you gathered additional information from
  

17        the deputies and nursing staff and all that,
  

18        nothing led you to question or contradict
  

19        Ms. Spiller's statement such that you
  

20        reinterviewed her?
  

21   A    No, sir.
  

22   Q    Was her statement different in any material way
  

23        from the statements of the other four inmates
  

24        you had already interviewed that night?
  

25                    MR. KEELEY:  I'm going to object to
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   1              form of the question because when you say
  

 2              material way, that could be interpreted
  

 3              in a lot of different ways, but if the
  

 4              witness can understand the question and
  

 5              respond.
  

 6   A    Ask me again.
  

 7   BY MR. WEBB:
  

 8   Q    Okay.  Did Ms. Spiller's statement and
  

 9        interview differ in any material way to the
  

10        information you had received from Ms. Wheeler,
  

11        Ms. Cain-Sudderth, Ms. Jackson or Ms. Ramirez?
  

12                    MR. KEELEY:  Same objection.
  

13   A    I don't know how to answer that.  I don't know.
  

14   BY MR. WEBB:
  

15   Q    We discussed earlier your training with writing
  

16        reports; correct?
  

17   A    Correct.
  

18   Q    And you've written how many reports do you
  

19        think in your --
  

20   A    Couldn't tell you.
  

21   Q    -- 26-year career?
  

22   A    Quite a few.
  

23   Q    Thousands?
  

24   A    Probably.
  

25   Q    In your training experience, you attempt to
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   1        make a note of information that you feel is
  

 2        important; correct?
  

 3   A    Yes, sir.
  

 4   Q    As a law enforcement officer who has testified
  

 5        in a great number of criminal cases, is it
  

 6        important to you to note where one witness'
  

 7        account is different from another's?
  

 8   A    Yes.
  

 9   Q    For example, in a death investigation, would it
  

10        be important to note if one witness described
  

11        the physical condition of the decedent prior to
  

12        death differently than another?
  

13   A    Yes.
  

14   Q    In this instance with Ms. Spiller's description
  

15        of Ms. Ducharme to you at your interview, would
  

16        you have noted had her description been
  

17        different than the other four inmates you had
  

18        previously interviewed?
  

19   A    Yes.
  

20   Q    Did you make such a notation?
  

21   A    No.
  

22   Q    Therefore, would you agree that Ms. Spiller's
  

23        description physically of Ms. Ducharme was
  

24        similar -- materially similar than the other
  

25        inmates that night?
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   1   A    Yes.
  

 2                    MR. KEELEY:  Same objections as
  

 3              before.
  

 4                    MR. HAWKINS:  Join.
  

 5   A    Yes.
  

 6   BY MR. WEBB:
  

 7   Q    How long did your interview with Ms. Spiller
  

 8        last?
  

 9   A    Less than about ten minutes it appears.  Came
  

10        in at 3:58 and was done at 4:10.
  

11   Q    And when had you arrived at the jail at that
  

12        time or on that day?
  

13   A    9:30 in the evening.
  

14   Q    So you had been working now constantly for six
  

15        or seven hours at least.
  

16   A    Correct.
  

17   Q    And you interviewed one more inmate after the
  

18        interview with Ms. Spiller; is that right?
  

19   A    Correct.
  

20   Q    That's April Blackburn?
  

21   A    Yes.
  

22   Q    Before we get to Ms. Blackburn, did you
  

23        interview anybody other than the inmates that
  

24        evening -- or morning?
  

25   A    I don't think so.  I think that was it for that
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   1        morning because I had to go to the autopsy at 9
  

 2        or 10:00 that day.
  

 3   Q    And were you aware of what time the autopsy was
  

 4        when you were finishing up your interviews with
  

 5        Ms. Spiller and Ms. Blackburn?
  

 6   A    Yes.
  

 7   Q    Would you agree with me your interview with
  

 8        Ms. Blackburn started at 4:22 a.m.?
  

 9   A    Yes, I would.
  

10   Q    And those Bates stamp numbers are 10491 to
  

11        10497.  And how long did your interview with
  

12        Ms. Blackburn last?
  

13   A    4:22 until 4:45.
  

14   Q    Now Ms. Blackburn -- in fact, I'll just direct
  

15        your attention to the last page, last
  

16        paragraph.  What did Ms. Blackburn describe
  

17        that the inmates had told Deputy Schmidt
  

18        several times?
  

19   A    That she was going to die on your shift and
  

20        that they needed to get medical attention.
  

21   Q    And we don't have any sort of issue over who
  

22        "she" means in this paragraph, do we?
  

23   A    Kasie Ducharme.
  

24   Q    Ms. Blackburn described that she told Deputy
  

25        Schmidt several times or that inmates in her
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   1        presence told Deputy Schmidt several times that
  

 2        Kasie Ducharme was going to die --
  

 3   A    On his shift.
  

 4   Q    -- on his shift.  Did Ms. Blackburn describe if
  

 5        during Deputy Schmidt's shift Kasie Ducharme
  

 6        had been seen by medical or that any medical
  

 7        professionals had come down to the dormitory?
  

 8   A    No, none that I recall reading the report that
  

 9        she mentioned medical staff.
  

10   Q    Did Ms. Blackburn describe Ms. Ducharme's
  

11        physical condition on Monday, June 25th, in the
  

12        hours before she died to you?
  

13   A    Yes.
  

14   Q    What did she describe?
  

15   A    The bottom of her feet looked blotchy and pale.
  

16        Toenails were turning purple, and she didn't
  

17        think she was getting any blood in her leg, and
  

18        that one point she had heard that someone was
  

19        going to poke her with some tweezers to see if
  

20        she was faking or not.
  

21   Q    Did Ms. Blackburn -- and I'll just point you to
  

22        it in the interests of time, but your second
  

23        paragraph, third sentence begins:  April said.
  

24   A    She had seen her in the bathroom stall and that
  

25        she thought she had felt faint and that she had
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   1        checked her blood sugar and it seemed to be
  

 2        okay.
  

 3   Q    And then later on in that same paragraph
  

 4        Ms. Blackburn described the bottom of her feet
  

 5        as blotchy; is that right?
  

 6   A    Yes.
  

 7   Q    Described her as pale?
  

 8   A    Yes.
  

 9   Q    And indicated there was obviously something in
  

10        addition to her leg that was wrong with her; is
  

11        that correct?
  

12   A    Yes.
  

13   Q    And by obvious, it was obvious to Ms. Blackburn
  

14        that something was wrong with her other than
  

15        her leg.  Is that your understanding?
  

16   A    That's my understanding of what she was saying.
  

17   Q    And did Ms. Blackburn also indicate Deputy
  

18        Schmidt was rude to Ms. Ducharme?
  

19   A    Yes.
  

20   Q    And that Deputy Schmidt advised that no one
  

21        could help Ducharme or they would be in
  

22        trouble.
  

23   A    Yes.
  

24   Q    Did Ms. Blackburn describe if there was any
  

25        medical attention provided in the dormitory on
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   1        Deputy Schmidt's shift for Ms. Ducharme?
  

 2   A    She advised that Deputy Hamilton made calls to
  

 3        medical, not Deputy Schmidt.
  

 4   Q    And I know this isn't part of your interview
  

 5        with Ms. Blackburn, but Deputy Hamilton
  

 6        relieved Deputy Schmidt; is that right?
  

 7   A    That's my understanding.
  

 8   Q    So they did not work at the same time?
  

 9   A    That's correct.
  

10   Q    Did Ms. Blackburn describe Deputy Hamilton
  

11        explaining that she had to get dressed and walk
  

12        to medical herself?
  

13   A    Yes.
  

14   Q    Did any of the inmates describe Deputy Hamilton
  

15        to independently request medical treatment for
  

16        Ms. Ducharme?
  

17   A    He made phone calls to medical, yes, and to the
  

18        central control.
  

19   Q    Who was in central control that day?  Do you
  

20        remember?
  

21   A    Mark Perry.
  

22   Q    And you ultimately interviewed Mark Perry as
  

23        well; correct?
  

24   A    Yes.
  

25   Q    Did anything lead you after the conclusion of
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   1        your investigation on June 29th to reinterview
  

 2        Ms. Blackburn about anything she told you?
  

 3   A    No.
  

 4   Q    Nothing in your investigation led you to find
  

 5        any follow-up necessary with her?
  

 6   A    No.
  

 7   Q    The information she provided you was not
  

 8        materially different to what the other inmates
  

 9        had told you, was it?
  

10   A    No.
  

11                    MR. KEELEY:  Object to form.
  

12                    MR. HAWKINS:  Join.
  

13   BY MR. WEBB:
  

14   Q    What did you do after you concluded your
  

15        interview with Ms. Blackburn?
  

16   A    I believe I went home and slept for a couple
  

17        hours.
  

18   Q    Then the next thing would be the autopsy?
  

19   A    Yes.
  

20   Q    Did you consult with Sheriff Murphy at any
  

21        point on June 26th?
  

22   A    Not that I recall.
  

23   Q    Did he request any sort of update on your
  

24        investigation?
  

25   A    Not prior to going to the autopsy that I
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   1        remember.
  

 2   Q    Who did you submit your investigation to when
  

 3        you were complete -- when it was completed?
  

 4   A    To the file.  You mean for review or for -- I
  

 5        didn't refer it to anyone.  It went into the
  

 6        file.
  

 7   Q    It went to your file in the Butler County
  

 8        Sheriff's Office?
  

 9   A    Yes.
  

10   Q    Was it forwarded to anyone for review of any
  

11        kind?
  

12   A    Not that I recall.
  

13   Q    Wasn't submitted to the attorney general's
  

14        office?
  

15   A    No.
  

16   Q    Wasn't submitted to the Butler County District
  

17        Attorney's office?
  

18   A    No.
  

19   Q    Was it provided to Sheriff Murphy?
  

20   A    I might have briefed Sheriff Murphy afterwards,
  

21        but, no, he didn't review the file.
  

22   Q    When your investigation was completed, it went
  

23        physically into a file folder?
  

24   A    Correct.
  

25   Q    This file folder right here that you brought
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   1        with you today?
  

 2   A    Correct.
  

 3   Q    Did you make any written findings or
  

 4        conclusions?
  

 5   A    I didn't write a final conclusion, no.  I
  

 6        thought it was medical after receiving the
  

 7        autopsy report.
  

 8   Q    Was the autopsy report being received the last
  

 9        information obtained?
  

10   A    Yes.  September 24th of '07 I received it.
  

11   Q    Between June 29th, 2007 and September 24th,
  

12        2007, what did you do in this death
  

13        investigation?
  

14   A    Exactly what you saw here.  Interviewed all the
  

15        inmates, interviewed the deputies.  Did not
  

16        submit any kind of evidence for analysis and
  

17        waited for the final autopsy report to come
  

18        back and then filed the case.
  

19   Q    Filed the case with who?
  

20   A    Just closed the case out.
  

21   Q    I may have misspoken.  Between June 29th, 2007
  

22        when you interviewed Deputy Rarden and receipt
  

23        of the autopsy on September 24th, 2007, what
  

24        did you do in the investigation of this case?
  

25   A    Nothing.
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   1                    MR. WEBB:  Let's take a break.
  

 2                      (Thereupon, a recess was taken;
  

 3                       whereupon, the following was
  

 4                       had:)
  

 5   BY MR. WEBB:
  

 6   Q    You interviewed jail staff from the 27th
  

 7        through the 29th of June; is that right?
  

 8   A    Yes, sir.
  

 9   Q    Did any interviews at all take place on
  

10        June 26th?
  

11   A    None that I recall.  I believe after the
  

12        autopsy I was done for the day.
  

13   Q    The first interview you did of what I'll call
  

14        jail staff was Michael Schmidt; is that right?
  

15   A    No.
  

16   Q    Who did you interview first?
  

17   A    How about Sergeant Jackson.
  

18   Q    And did you have jail staff complete written
  

19        statements as well?
  

20   A    I believe that their supervisor had them
  

21        actually do a written report and pass it up
  

22        through the chain of command as it says
  

23        Lieutenant Smith through channels, so I'm sure
  

24        that Lieutenant Smith had them write their
  

25        report.
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   1   Q    And Sergeant Jackson is Sergeant Charles
  

 2        Jackson?
  

 3   A    Correct.
  

 4   Q    So they were advised to file written reports;
  

 5        is that right?
  

 6   A    Yes.
  

 7   Q    And Sergeant Jackson completed a two-page
  

 8        typewritten narrative; is that right?
  

 9   A    That's correct.
  

10   Q    Do you know if Sergeant Jackson dictated that
  

11        report or typed it himself?
  

12   A    I don't know.
  

13   Q    Do you know what time he had completed his
  

14        written statement?
  

15   A    No, sir.
  

16   Q    Do you know who he consulted with or discussed
  

17        the case with prior to completing his written
  

18        report?
  

19   A    No, sir.
  

20   Q    Were any of the jail staff members admonished
  

21        in any way about speaking with each other prior
  

22        to being interviewed?
  

23   A    I'm sure I told 'em not to speak about it until
  

24        they were interviewed.
  

25   Q    Do you know whether or not that occurred?
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   1   A    I couldn't tell you that.
  

 2   Q    Your interview with Sergeant Jackson was I show
  

 3        June 29th at 10:20 a.m.
  

 4   A    Correct.
  

 5   Q    You interviewed some of the staff on the 27th,
  

 6        right, Ron Brown and Mike Schmidt?
  

 7   A    Correct.
  

 8   Q    Since we're on Sergeant Jackson, we'll just do
  

 9        it.  Sergeant Jackson was your first interview
  

10        on June 29th.
  

11   A    Correct.
  

12   Q    And you interviewed Sergeant Jackson at 10:20
  

13        a.m.?
  

14   A    Yes, sir.
  

15   Q    And you prepared your narrative report from the
  

16        written notes -- written field notes you
  

17        prepared at the time of the interview; is that
  

18        right?
  

19   A    Correct.
  

20   Q    Did you have his written report prior to the
  

21        interview?
  

22   A    He probably brought it with him to the
  

23        interview.
  

24   Q    You don't recall referencing it before or
  

25        during the interview?
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   1   A    No, sir.
  

 2   Q    The interviews with jail all together, where
  

 3        were they conducted?
  

 4   A    In the conference room in administration at the
  

 5        jail.
  

 6   Q    Were they video or audio recorded?
  

 7   A    No, sir.
  

 8   Q    Your interview with Sergeant Jackson was
  

 9        June 29th at 10:20 in the morning?
  

10   A    Yes, sir.
  

11   Q    Was audio and/or video equipment available to
  

12        you?
  

13   A    If we wanted to come to the sheriff's office it
  

14        would have been.  I didn't take a voice
  

15        recorder with me.
  

16   Q    And that was a personal decision?
  

17   A    Just my call, yes.
  

18   Q    Was anyone consulted before you chose not to
  

19        audio record or video record?
  

20   A    No, sir.
  

21   Q    Sergeant Murphy wasn't involved in the
  

22        decision?
  

23   A    No, sir.
  

24   Q    Your interview with Sergeant Jackson, do you
  

25        have any independent recollection of that
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   1        interview?
  

 2   A    No.
  

 3   Q    Are you relying on your narrative report
  

 4        exclusively?
  

 5   A    Yes, sir.
  

 6   Q    And I assume there was no follow-up with
  

 7        Sergeant Jackson after the June 29th interview?
  

 8   A    No, sir.
  

 9   Q    This is the last day of your investigation when
  

10        you're speaking with Sergeant Jackson; is that
  

11        right?
  

12   A    Okay.  Yeah.  Yes.
  

13   Q    And have you had an opportunity to review your
  

14        narrative report?
  

15   A    I read some of it.  I read it yesterday
  

16        afternoon.
  

17   Q    Sergeant Jackson, what were his
  

18        responsibilities on June 25th, 2007 as you
  

19        understood them?
  

20   A    His shift was on duty and it was his
  

21        responsibility to run the facility -- I take
  

22        that back.  Sergeant Jackson was the sergeant
  

23        on shift in 2007.  I don't know if it was his
  

24        responsibility to run the facility or if there
  

25        was a lieutenant above him on shift with him.
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   1        Back in 2007, I believe there was a lieutenant
  

 2        on each shift, and I don't know if that
  

 3        lieutenant was in the facility at the time or
  

 4        not.
  

 5   Q    Did Sergeant Jackson describe for you a phone
  

 6        call from Deputy Hamilton?
  

 7   A    He did.
  

 8   Q    And that call was at approximately 6 p.m.?
  

 9   A    Yes, sir.
  

10   Q    Deputy Hamilton advised that Kasie Ducharme had
  

11        fallen in the dorm.
  

12   A    That's correct.
  

13   Q    Did Sergeant Jackson provide any additional
  

14        information about Kasie Ducharme that had been
  

15        provided by Deputy Hamilton about her physical
  

16        demeanor, condition, prior falls, anything, or
  

17        is it just the one fall?
  

18   A    Sergeant Jackson advised that he visited with
  

19        Nurse Park about Ducharme's fall.  Park was
  

20        working in medical at the time, best I recall.
  

21   Q    Did Sergeant Jackson describe whether Park saw
  

22        Kasie Ducharme after this fall had been
  

23        reported?
  

24   A    According to my report, Park said that Kasie
  

25        was fine, that she had already been seen in
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   1        medical twice that day.
  

 2   Q    So Sergeant Jackson related to you that Nurse
  

 3        Park did not see Kasie Ducharme after Deputy
  

 4        Hamilton's report of the fall.
  

 5   A    That's correct.
  

 6   Q    Was there any follow-up by medical or Sergeant
  

 7        Jackson with Deputy Hamilton about that fall,
  

 8        to your knowledge?
  

 9   A    Not at that time, no, there was none.
  

10   Q    So Deputy Hamilton made a medical request about
  

11        the fall?
  

12   A    He called his sergeant.  His sergeant called
  

13        medical.  Medical said she'd been seen twice
  

14        already in medical and that she was fine.
  

15   Q    What did you ask Sergeant Jackson about next?
  

16   A    About hauling an inmate to the shower on the
  

17        mat which he advised was a no-no, it shouldn't
  

18        have happened and that he was not aware of
  

19        that.
  

20   Q    And by not aware, does that mean he was not
  

21        notified by Deputy Hamilton?
  

22   A    That's correct.
  

23   Q    Did Sergeant Jackson explain what, if any,
  

24        follow-up was made after Nurse Park declined to
  

25        see Ducharme?
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   1   A    He didn't state that there was any.
  

 2   Q    Was sergeant Jackson's next communication then
  

 3        documented by you as 1945?
  

 4   A    Yes, sir.
  

 5   Q    Is that 7:45 p.m.?
  

 6   A    Yes, sir.
  

 7   Q    So an hour and 45 minutes later.
  

 8   A    Yes, sir.
  

 9   Q    What initiates Sergeant Jackson getting
  

10        contacted this time?
  

11   A    Sergeant Hamilton was concerned about
  

12        Ducharme's skin turning yellow and her fingers
  

13        turning purple and that he would notify Park
  

14        again, the nurse, and in turn, Park notified
  

15        Tammy Harper about Ducharme.
  

16   Q    Did Sergeant Jackson indicate whether or not
  

17        Nurse Harper was on-site at the time or had to
  

18        come from somewhere else?
  

19   A    It was my understanding she had to come from
  

20        home.  She wore a pager and had a phone and
  

21        responded to the facility from home.
  

22   Q    Did you question anyone on how long it took
  

23        Nurse Harper to arrive?
  

24   A    No, I did not.
  

25   Q    Did you question anyone on what medical
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   1        treatment was undertaken while waiting for
  

 2        Nurse Harper?
  

 3   A    No, I did not.
  

 4   Q    To your knowledge, was anything done while they
  

 5        waited for Nurse Harper?
  

 6   A    She was dressed and brought up to the door to
  

 7        be transported to medical.
  

 8   Q    Was anything done by jail staff prior to Nurse
  

 9        Harper's arrival?
  

10   A    No.
  

11   Q    She was dressed by other inmates; is that
  

12        right?
  

13   A    Correct.
  

14   Q    And she was dragged from her bunk in a chair to
  

15        the door of the women's dormitory; is that
  

16        right?
  

17   A    I wouldn't say she was dragged.  She was sat in
  

18        the chair and pushed across the cement floor to
  

19        the --
  

20   Q    Do the chairs in the women's dormitory have
  

21        wheels?
  

22   A    No.  They're just plastic hard chairs and they
  

23        slide on the concrete.
  

24   Q    How would you describe the chair being moved
  

25        across the floor without wheels?
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   1   A    Pushed across the floor.  They were behind her
  

 2        and beside her and just pushed her across the
  

 3        floor to the door where she could be taken to
  

 4        medical.  Dragged, pushed.  More pushed than
  

 5        dragged is the way I recall it.
  

 6   Q    Did Sergeant Jackson explain anything being
  

 7        done by Deputy Hamilton other than making the
  

 8        call to central control?
  

 9   A    No.
  

10   Q    The women's dormitory, did it have a phone at
  

11        the desk at that point similar to the one you
  

12        described earlier?
  

13   A    Yes, sir.
  

14   Q    So probably the same phone?
  

15   A    No.  Got a new phone system.
  

16   Q    In June of 2007, was Deputy Hamilton able to
  

17        call directly to medical?
  

18   A    Yes, sir.
  

19   Q    In June of 2007, was the women's dormitory
  

20        phone 911-enabled?
  

21   A    I can't answer that.  I don't know.  That's a
  

22        good question.
  

23   Q    Do you know if it is now?
  

24   A    No.
  

25   Q    Did Sergeant Jackson relate to you whether
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   1        Deputy Hamilton made any effort to contact
  

 2        anyone other than central control at 7:45?
  

 3   A    Not that I recall.
  

 4   Q    Do you know how long or did you in the course
  

 5        of your investigation discover how long
  

 6        everyone waited for Nurse Harper to come from
  

 7        home?
  

 8   A    You know, I don't think I documented that.  I'm
  

 9        not sure.
  

10   Q    Was it documented by Deputy Hamilton or
  

11        Sergeant Jackson what time Nurse Harper went
  

12        down to the women's dormitory?
  

13   A    I don't recall that.  I'm not sure.
  

14   Q    Did Sergeant Jackson personally observe
  

15        Ducharme at any time after Nurse Harper
  

16        arrived?
  

17   A    Say that again.
  

18   Q    Did Sergeant Jackson physically observe Kasie
  

19        Ducharme according to Sergeant Jackson after
  

20        Tammy Harper arrived?
  

21   A    When she was brought to medical.
  

22   Q    Did Sergeant Jackson describe how Ducharme was
  

23        brought to medical?
  

24   A    In a wheelchair.
  

25   Q    Who was pushing the wheelchair?
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   1   A    Corporal Torrez.
  

 2   Q    Sergeant Jackson described Corporal Torrez as
  

 3        holding Ms. Ducharme's head up?
  

 4   A    Correct.
  

 5   Q    And that Ms. Ducharme was moaning?
  

 6   A    Yes.
  

 7   Q    Prior to being brought to medical in a
  

 8        wheelchair, however, did Nurse Harper and
  

 9        Corporal Torrez go down to the women's
  

10        dormitory without a wheelchair?
  

11   A    Yes.
  

12   Q    So there was -- actually they went down to the
  

13        women's dormitory, came back for a wheelchair,
  

14        and then went back down; is that right?
  

15   A    I think that Tammy ordered Corporal Torrez to
  

16        go back and get a wheelchair out of medical and
  

17        come back and Tammy stayed on scene with Kasie.
  

18   Q    Kasie Ducharme was supposed to walk down there
  

19        under her own power in order to get medical
  

20        care; isn't that right?
  

21   A    That's what we were told, yes.
  

22   Q    It was only when Nurse Harper directed Corporal
  

23        Torrez to go back for a wheelchair that a
  

24        transport was provided by the jail to the
  

25        medical facility in the form of the wheelchair?
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   1   A    Yes.
  

 2   Q    It was only Nurse Harper that was in a position
  

 3        to direct whether or not Kasie Ducharme could
  

 4        receive medical care at the medical facility?
  

 5   A    I would think not.
  

 6   Q    Deputy Hamilton didn't demand it, did he?
  

 7   A    No.
  

 8   Q    Sergeant Jackson did not demand medical care.
  

 9   A    No.  He was in medical with some other inmates
  

10        and couldn't leave medical, best I recall.
  

11   Q    And is it Corporal Perry?
  

12   A    Yeah.
  

13   Q    Corporal Perry was in central control at the
  

14        time; right?
  

15   A    Yes.
  

16   Q    He would have had the video cameras in front of
  

17        him; correct?
  

18   A    Yes.
  

19   Q    And also included with those video cameras
  

20        would have been, to your knowledge, access by
  

21        computer for other people if they were still in
  

22        the building, including the undersheriff?
  

23   A    Yes.
  

24   Q    Was Undersheriff Raney interviewed in the
  

25        course of this investigation?
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   1   A    No.  He was not at the facility at the time.  I
  

 2        don't even know if he was the undersheriff at
  

 3        the time, to be honest with you.  I don't think
  

 4        he was.  He was only out there a short period
  

 5        of time, maybe a year, year and a half and then
  

 6        he retired.  I don't know who was in charge of
  

 7        the facility at the time, if it was Captain
  

 8        Whitaker and the sheriff.  I don't recall.
  

 9   Q    Sergeant Jackson directed that EMS be
  

10        contacted; is that right?
  

11   A    Yes.
  

12   Q    And he had Corporal Perry do it.
  

13   A    Yes.
  

14   Q    And Nurse Harper was in charge of Kasie
  

15        Ducharme's care when she arrived on scene; is
  

16        that correct?
  

17   A    Correct.
  

18   Q    And we don't know how long it was between
  

19        Ms. Harper's arrival and when she requested the
  

20        wheelchair, do we?
  

21   A    No.  I don't know where that is documented.
  

22                    MR. KEELEY:  Object to form.
  

23   BY MR. WEBB:
  

24   Q    You may answer.
  

25   A    I don't know where that would be documented at.
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   1   Q    Well, did you review the videos -- the video?
  

 2   A    I reviewed the video where they drug Kasie
  

 3        across the dorm to the shower, and I reviewed
  

 4        the video where they pushed Kasie to the front
  

 5        door waiting for Nurse Harper, and I reviewed
  

 6        the same video where she fell out of the chair
  

 7        and was laying on the floor when Nurse Harper
  

 8        arrived and was talking to her.
  

 9   Q    Do these videos have date and time stamps?
  

10   A    I can't answer that.  I don't know.
  

11   Q    You don't remember?
  

12   A    No audio, just video, and I don't remember.  I
  

13        don't recall.
  

14   Q    And you had all of the video pulled as part of
  

15        your investigation and set aside?
  

16   A    We actually pulled both of the hard drive
  

17        computers and replaced them with new computers.
  

18        We didn't want to take a chance of losing any
  

19        of the video, so the County forked over $40,000
  

20        and kept the two hard drives I guess is what
  

21        they're called, two big black boxes which we
  

22        have, yes.
  

23   Q    And you have possession of those as part of
  

24        your file today?
  

25   A    Yes, sir.
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   1   Q    And those two black hard drives would include,
  

 2        to your knowledge, video from Thursday,
  

 3        June 21st through June 25th, 2007?
  

 4   A    Yes, sir.
  

 5   Q    How far back does the video go?
  

 6   A    Twenty days.
  

 7   Q    And when you say you pulled the hard drive for
  

 8        all the video for that 20 days, will that
  

 9        include video of the hallways around medical,
  

10        control center, women's dormitory as well as
  

11        the --
  

12   A    It will show from the day she was brought in
  

13        the sallyport by Sergeant Gurley, through
  

14        booking, through medical, through the hallways
  

15        to the dorm, to the activity in the dorm, to
  

16        the time she was taken to court, brought back
  

17        from court, everything.
  

18   Q    Thank you.  As part of the your investigation,
  

19        you did not note times of arrival and times of
  

20        departure for nursing staff or the deputies
  

21        with regard to Ms. Ducharme's care after
  

22        7:45 p.m.
  

23   A    No.
  

24   Q    Your investigation as far as the jail personnel
  

25        started with Ron Brown; is that right?
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   1   A    Yes.
  

 2   Q    And are you familiar with Mr. Brown?
  

 3   A    Yes, sir.
  

 4   Q    Do you know where Mr. Brown resides now?
  

 5   A    No, sir.
  

 6   Q    When was the last time you saw Mr. Brown?
  

 7   A    Two years ago.
  

 8   Q    When was his employment ended with the
  

 9        sheriff's office?
  

10   A    I couldn't tell you that.
  

11   Q    Do you know why his employment ended?
  

12   A    I sure can't.
  

13   Q    He provided you with a written statement; is
  

14        that right?
  

15   A    Yes, sir.
  

16   Q    Was Corporal Brown a transport deputy on
  

17        June 25th, 2007?
  

18   A    I believe so.
  

19   Q    And similarly, you took your field notes of
  

20        your interview with him and he provided a
  

21        typewritten report -- not just a written
  

22        statement but a report to Captain Whitaker
  

23        through channels.
  

24   A    Correct.
  

25   Q    What's "through channels" mean?
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   1   A    That's a good question.  I don't know.  I've
  

 2        always asked that myself.
  

 3   Q    We don't know if he provided the written
  

 4        statement to someone else for approval and then
  

 5        it went to Captain Whitaker?
  

 6   A    That's correct.
  

 7   Q    Through channels may mean it's reviewed and
  

 8        approved or it may mean nothing.
  

 9   A    That's right.  And a lot of times they sign off
  

10        on it below.  Captain Whitaker will sign off on
  

11        it, Lieutenant Smith would sign off on it,
  

12        Sergeant Jackson would sign off on it and I
  

13        always questioned about why do you do that.
  

14        When you get in a position I'm in today having
  

15        to try to answer that question, that's not the
  

16        right thing to be doing.
  

17   Q    In all these deputies' reports, none of them
  

18        are signed off on by Captain Whitaker or a
  

19        lieutenant or anything.
  

20   A    None of these are, no.
  

21   Q    Mr. Brown, Corporal Brown at the time in his
  

22        written report ends it with "this is all I have
  

23        to report at this moment".  Was there any
  

24        follow-up with Mr. Brown?
  

25   A    No.
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   1   Q    This is all the information he provided on this
  

 2        incident?
  

 3   A    Yes, sir.
  

 4   Q    He described that he was in the dormitory at
  

 5        5 p.m. on the 25th; is that right?
  

 6   A    Yes, sir.
  

 7   Q    And so that's close to an hour prior to the
  

 8        6:00 incident as described by Deputy Hamilton?
  

 9   A    Correct.
  

10   Q    Corporal Brown explained that Deputy Schmidt
  

11        was working at 5 p.m. on the 25th; is that
  

12        correct?
  

13   A    Correct.
  

14   Q    And he described that that's the time of day
  

15        the women inmates have dinner.
  

16   A    Around that time, yes.
  

17   Q    Do the men and women eat at the same time or is
  

18        it staggered to assist the kitchen?
  

19   A    All the trays are wheeled out at the same time.
  

20   Q    And meals are taken into the women's dormitory?
  

21   A    Yes, on a meal tray.
  

22   Q    Corporal Brown described that he noticed Kasie
  

23        Ducharme laying on the floor next to her bed at
  

24        5 p.m.  Is that right?
  

25   A    That's correct.
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   1   Q    Ms. Ducharme described to Corporal Brown that
  

 2        she could not get up off the ground under her
  

 3        own power.
  

 4   A    Correct.
  

 5   Q    And Corporal Brown asked Ms. Ducharme directly
  

 6        if she had seen the nurse about her problem.
  

 7        Is that Corporal Brown's explanation or is that
  

 8        just in his written statement?
  

 9   A    Brown said that he knew a little bit about the
  

10        past history on Kasie because he's actually
  

11        probably the one that transported her earlier
  

12        in the day in a wheelchair to court.
  

13   Q    Corporal Brown described to you that Deputy
  

14        Schmidt indicated she had been checked out by
  

15        the nurse previously and they couldn't find
  

16        anything really wrong with her; is that right?
  

17   A    Correct.
  

18   Q    Have you reviewed Corporal Brown's written
  

19        statement?
  

20   A    I really haven't, no.
  

21   Q    Corporal Brown in his written statement
  

22        indicated that he asked Ms. Ducharme directly
  

23        if she had seen the nurse about her problem;
  

24        right?
  

25   A    Correct.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

185

  
   1   Q    And then he describes that Deputy Schmidt said
  

 2        she had already seen the nurse.
  

 3   A    Okay.
  

 4   Q    After you received Corporal Brown's written
  

 5        statement, did you ever confirm with him
  

 6        whether he got an answer from Ms. Ducharme?
  

 7   A    I never did confirm that.
  

 8   Q    You don't have any idea what Ms. Ducharme's
  

 9        response to Mr. Brown was about whether she had
  

10        seen the nurse about her fall.
  

11   A    No.
  

12   Q    Did you follow up with Deputy Schmidt on when
  

13        she had seen the nurse?
  

14   A    I don't know if it was Deputy Schmidt I
  

15        followed up on or someone else to know she had
  

16        been to medical a couple times about her knee
  

17        and an X ray and her leg not being broke.
  

18   Q    Did you indicate that Corporal Brown was
  

19        responsible for transport to the jail that
  

20        day -- or, I'm sorry, to the court that day?
  

21   A    Well, I interviewed him, he talked about taking
  

22        her to court that day in a wheelchair.
  

23   Q    How many transport deputies are utilized for
  

24        transportation to court?
  

25                    MR. KEELEY:  Then or now?
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   1   BY MR. WEBB:
  

 2   Q    If you know then how many were used.
  

 3   A    I think there was only two.
  

 4   Q    And how many are used now?
  

 5   A    Well, we try to have a full staff of six, but
  

 6        we're down to five.
  

 7   Q    So Corporal Brown was one of two transport
  

 8        deputies?
  

 9   A    Yes.
  

10   Q    Who was the other transport deputy, do you
  

11        recall?
  

12   A    I don't remember.
  

13                      (Marked for identification
  

14                       Deposition Exhibit Number 4.)
  

15   BY MR. WEBB:
  

16   Q    Undersheriff Herzet, I'm handing you what's
  

17        been marked as Deposition Exhibit Number 4 for
  

18        identification purposes.  That's the court
  

19        information sheet -- or a court information
  

20        sheet that we had generally discussed
  

21        previously; is that right?
  

22   A    Yes, sir.
  

23   Q    And did you gather this particular court
  

24        information sheet as part of your
  

25        investigation?
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   1   A    Yes, sir.
  

 2   Q    That court information sheet references a court
  

 3        appearance by Kasie Ducharme on June 25th,
  

 4        2007; is that right?
  

 5   A    I see a June 28th, 2007, then I see June 26th
  

 6        is marked out and I see June the 28th, 2007 at
  

 7        1530, then a July the 23rd of 2007 marked out,
  

 8        and then I show behavior in court good.
  

 9        Stolhand Will, C-7.  Med complaint made in
  

10        court, needs seen by nurse, but I don't see a
  

11        date except for 6-22-07.
  

12   Q    Thank you.  Did you gather any other Court
  

13        Appearance Information sheet in Ducharme's case
  

14        other than Deposition Exhibit 4?
  

15   A    Yes.
  

16   Q    There's another one?
  

17   A    There's the -- I have a copy of the journal
  

18        entry.  I have a copy of the transcript on her
  

19        first appearance hearing.
  

20   Q    And that's the June 25th court hearing that I'm
  

21        trying to discuss.
  

22   A    Yes, sir.
  

23   Q    Do you know if Exhibit 4 is referencing after
  

24        that court appearance of June 25th?
  

25   A    I believe that's true, yes.
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   1   Q    So it was your understanding that that's the
  

 2        specific request coming back from court for
  

 3        medical information.
  

 4   A    Said by the judge to have her seen by a nurse,
  

 5        yes.
  

 6   Q    And to your knowledge, this would have been
  

 7        brought back with Corporal Brown or the other
  

 8        transport officer and provided to booking.
  

 9   A    Correct.
  

10   Q    Do you know what booking did with that
  

11        information?
  

12   A    I think Deputy Rarden put that in the computer
  

13        and had called medical and medical said she had
  

14        already been seen twice that day, that she
  

15        didn't need to come back to medical even though
  

16        the judge said it in open court on the record
  

17        that she needed to be seen by the nurse.
  

18   Q    So it's your understanding in the course of
  

19        your investigation that despite the specific
  

20        request coming back from court, she was not
  

21        seen, by she, I mean Ms. Ducharme, by medical.
  

22   A    That's correct.
  

23   Q    Other than booking, entering it in the computer
  

24        and making a call, did Deputy Rarden do
  

25        anything to check on Ms. Ducharme's condition
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   1        after she --
  

 2   A    None that I recall.
  

 3   Q    She would have come back through booking; is
  

 4        that correct?
  

 5   A    Correct.
  

 6   Q    And since she was not a new admission, they
  

 7        don't complete the medical information form
  

 8        every time, do they?
  

 9   A    No.
  

10   Q    Would she essentially be searched and then
  

11        returned to the women's dormitory?
  

12   A    Yes, sir.
  

13   Q    She was transported by wheelchair to court.
  

14   A    That was my understanding.
  

15   Q    And she was transported back by wheelchair.
  

16   A    It's my understanding.
  

17   Q    Was she searched by Deputy Rarden in a
  

18        wheelchair?
  

19   A    I don't know who searched her, sir.
  

20   Q    And you don't know what the circumstances of
  

21        that search would have been?
  

22   A    No, sir.
  

23   Q    Is every search supposed to be documented when
  

24        booking comes through or do they just document
  

25        when they find something of interest?
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   1   A    I don't know.
  

 2   Q    And I should reference the time.  Now your
  

 3        duties as undersheriff now, is there a protocol
  

 4        for when a search is documented by a report
  

 5        when they come through booking?
  

 6   A    There sure should be.  Something for me to
  

 7        think about.
  

 8   Q    But you don't know if there is or not?
  

 9   A    No, sir.
  

10   Q    And I assume then in June of 2007 you have no
  

11        idea?
  

12   A    Yes.
  

13   Q    Did you investigate whether or not a report was
  

14        generated once she came back through booking?
  

15   A    No, sir.
  

16   Q    Did you get anything?
  

17   A    No, sir.
  

18   Q    The only other person you interviewed on
  

19        June 27th was Michael Schmidt, is that right,
  

20        other than Ron Brown?
  

21   A    Tammy Harper I interviewed on the 27th.
  

22   Q    Thank you.  I'm sorry.  I separated the nursing
  

23        staff differently.
  

24   A    Michael Schmidt.
  

25   Q    Other than Ron Brown, Schmidt was the only
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   1        other --
  

 2   A    Yes.
  

 3   Q    -- deputy.  And you interviewed him at 6 p.m.?
  

 4   A    Yes, sir.
  

 5   Q    Did you note or otherwise document was he
  

 6        coming off of his shift or going onto his
  

 7        shift?
  

 8   A    I didn't document.  I don't know.
  

 9   Q    And is Deputy Schmidt still working for the
  

10        Butler County Sheriff's Office?
  

11   A    He works for Butler County, not at the
  

12        detention facility any more.  I actually just
  

13        heard last week that he was still an employee
  

14        of the County but I'm not sure where.
  

15   Q    And that's not with the sheriff's office at
  

16        all?
  

17   A    No.
  

18   Q    How long did he work for the Butler County
  

19        Sheriff's Office to your knowledge?
  

20   A    I don't know that answer.
  

21   Q    Did you review his personnel file as part of
  

22        this investigation?
  

23   A    No, sir.
  

24   Q    When was his employment ended with the Butler
  

25        County Sheriff's Office?
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   1   A    I don't know that.
  

 2   Q    Do you know why it was ended?
  

 3   A    No, sir.
  

 4   Q    Do you know how long Deputy Schmidt had been
  

 5        working in the Butler County Sheriff's Office?
  

 6   A    No, sir.
  

 7   Q    And that would be prior to June 27th, 2007?
  

 8   A    I don't know how long he had worked there.
  

 9   Q    As part of your investigation -- death
  

10        investigation, did you get any background
  

11        information on Deputy Hamilton or Deputy
  

12        Schmidt regarding their prior treatment or any
  

13        allegations of abuse by other inmates?
  

14   A    No, sir.
  

15   Q    To your knowledge, have there been allegations
  

16        of other abuse by other inmates?
  

17   A    None that I investigated or any of my
  

18        detectives investigated.
  

19   Q    Where would such information be kept now?
  

20   A    It would be in their personnel file at the
  

21        detention facility.
  

22   Q    And is Lieutenant Lea responsible for
  

23        maintaining those files as part of her --
  

24   A    No.  That is Darlene Andrews has the personnel
  

25        files in her office.
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   1   Q    What is Ms. Andrews' title?
  

 2   A    She -- I don't know what her title is.
  

 3   Q    Is she a deputy?
  

 4   A    No.
  

 5   Q    Office?
  

 6   A    Office administration.
  

 7   Q    That's a good name.  Was she working there in
  

 8        June of 2007?
  

 9   A    Yes.
  

10   Q    Your interview with Deputy Schmidt was
  

11        recorded -- or was not recorded; correct?
  

12   A    No.
  

13   Q    And your interview with Deputy Schmidt occurred
  

14        almost two days after Ms. Ducharme died; is
  

15        that right?
  

16   A    Correct.
  

17   Q    Why was there the delay?
  

18   A    I don't know if he was on days off or why the
  

19        delay.
  

20   Q    In your hundred or so death investigations
  

21        other than this one involving the Butler County
  

22        Adult Detention Center, would you wait to
  

23        interview prospective witnesses, suspects or
  

24        other people when they're working?
  

25   A    Not always.  I try to get to them as quickly as
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   1        I could.
  

 2   Q    Other than Deputy Schmidt's work schedule, was
  

 3        there any other reason for the delay?
  

 4   A    I can't remember that.
  

 5   Q    Do you know when Deputy Schmidt completed his
  

 6        three-page narrative report that was submitted
  

 7        to Lieutenant Hunt through channels?
  

 8   A    No, I sure don't.
  

 9   Q    Did you gather that three-page written
  

10        statement prior to your interview with him?
  

11   A    I probably received it about the time we were
  

12        doing the interview.
  

13   Q    And how long did your interview with Deputy
  

14        Schmidt last?
  

15   A    About 55 minutes.
  

16   Q    When you do a narrative report, do you dictate
  

17        in chronological order of the interview?
  

18   A    Through my notes, yes, sir.
  

19   Q    So your notes begin at the top left-hand corner
  

20        and go to the right and go down the page and
  

21        then the next page, so the last thing you
  

22        included in your narrative report would be the
  

23        last thing you spoke to Deputy Schmidt about?
  

24   A    Yes, sir.
  

25   Q    Would you agree with me the last thing you
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   1        asked Deputy Schmidt was whether or not he
  

 2        went, quote, by the book, end quote?
  

 3   A    I do recall that.
  

 4   Q    And what was his answer?
  

 5   A    He told me that he went by the book and that
  

 6        was the way that Sergeant Taylor had taught him
  

 7        in the time he had worked at the Butler County
  

 8        Jail.
  

 9   Q    Who is Sergeant Taylor?
  

10   A    Bob Taylor was one of the sergeants at the
  

11        time.
  

12   Q    Does Bob Taylor still work for the Butler
  

13        County Sheriff's Office?
  

14   A    No.  He retired.
  

15   Q    Did you get a copy of the book as part of your
  

16        investigation that Deputy Schmidt claims he
  

17        went by?
  

18   A    No, sir.
  

19   Q    Did you review any written materials on policy
  

20        or procedure as part of your investigation to
  

21        confirm whether or not Deputy Schmidt went,
  

22        quote, by the book, end quote?
  

23   A    No, sir.
  

24   Q    Do you believe Deputy Schmidt went by the book?
  

25   A    I don't know how to answer that.  Not by -- I
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   1        guess not by doing my job and reviewing the
  

 2        policy and procedure I can't say he went by the
  

 3        book or didn't go by the book.
  

 4   Q    Was there any follow-up after your interview
  

 5        with Deputy Schmidt about the information he
  

 6        provided that contradicted the information
  

 7        provided by the inmates?
  

 8   A    No.
  

 9   Q    He was not confronted with the video or other
  

10        information received by the inmates?
  

11   A    I don't know if I had even watched the video or
  

12        not, to be honest with you.
  

13   Q    Deputy Schmidt described for you that the falls
  

14        he observed Ms. Ducharme suffer on June 25th,
  

15        he believed them to be fake.
  

16   A    Yes.
  

17   Q    Did he describe why he believed it was fake?
  

18   A    Is this where he's talking about sergeant -- or
  

19        Corporal Rarden and Sergeant Langley who had
  

20        looked at the video or had worked with her knew
  

21        that she was faking her sickness?
  

22   Q    On the second page of your narrative report?
  

23   A    Yes, sir.
  

24   Q    The continuing paragraph before the last full
  

25        paragraph.
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   1   A    Schmidt had conversed with Corporal Rarden and
  

 2        Sergeant Langley?
  

 3   Q    I would like to talk about that here in a
  

 4        second, but first you indicated in your report
  

 5        that Deputy Schmidt said at one point Corporal
  

 6        Brown had come into the dorm and that Kasie had
  

 7        fallen off of her bunk and was on the floor
  

 8        again.  Do you see that?
  

 9   A    Yes.
  

10   Q    Did you investigate or otherwise determine how
  

11        many times "again" is?
  

12   A    No, sir.
  

13   Q    How many times did Ms. Ducharme fall in the
  

14        women's dormitory on Monday, June 25th, if you
  

15        know?
  

16   A    I don't know.
  

17   Q    Did you ask Deputy Schmidt how many times he
  

18        observed her fall?
  

19   A    No.
  

20   Q    Deputy Schmidt without you asking indicated it
  

21        was multiple times, however; is that right?
  

22   A    Yes.
  

23   Q    And Deputy Schmidt indicated to you, quote,
  

24        Deputy Schmidt seemed to think it was another
  

25        one of her fake falls.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

198

  
   1   A    Correct.
  

 2   Q    Deputy Schmidt indicated to you that he felt
  

 3        all of Ms. Ducharme's falls were fake, did he
  

 4        not?
  

 5   A    Yes.
  

 6   Q    He didn't think she had a medical problem, did
  

 7        he?
  

 8   A    No.
  

 9   Q    Did Deputy Schmidt explain whether or not at
  

10        any point in time he communicated with medical
  

11        that Ms. Ducharme had requested medical
  

12        assistance?
  

13   A    No.
  

14   Q    When Corporal Brown saw Kasie Ducharme on the
  

15        ground at 5 p.m., did Corporal Brown indicate
  

16        Deputy Schmidt brought his attention to it?
  

17   A    Yes.
  

18   Q    Deputy Schmidt directed Corporal Brown help her
  

19        up; is that right?
  

20   A    Corporal Brown helped her up.  I don't know if
  

21        Schmidt told him to help her up.  I think he
  

22        just did himself helped her up.
  

23   Q    Your written narrative, last sentence of that
  

24        paragraph -- the continuing paragraph:  Deputy
  

25        Schmidt said that he called Corporal Brown over
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   1        to where he was with Kasie and that Brown had
  

 2        talked to her and helped her up and put her
  

 3        back on the bunk.  Is that right?
  

 4   A    That's correct.
  

 5   Q    I understand this is almost three years ago and
  

 6        we don't have an audio or video recording.
  

 7        That suggests that your understanding was
  

 8        Deputy Schmidt called Corporal Brown over; is
  

 9        that right?
  

10   A    Correct.
  

11   Q    And Deputy Schmidt pointed out that Kasie
  

12        Ducharme was on the ground.
  

13   A    Correct.
  

14   Q    Did you ask Deputy Schmidt or otherwise confirm
  

15        how long Deputy Schmidt had let Kasie Ducharme
  

16        lay on the ground before Corporal Brown was
  

17        contacted?
  

18   A    I don't believe Corporal Brown was contacted.
  

19        I think he went to the dorm on another matter.
  

20   Q    Thank you.  I understand contacted in a law
  

21        enforcement sense has a more formal
  

22        connotation.  Instead of contacted I should
  

23        have said called.  Do you know how long Deputy
  

24        Schmidt knew Kasie Ducharme was on the ground
  

25        before he called Corporal Brown over?
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   1   A    No.
  

 2   Q    Did Deputy Schmidt indicate he took any action
  

 3        when he saw Kasie Ducharme laying on the ground
  

 4        at 5 p.m.?
  

 5   A    No.
  

 6                    MR. KEELEY:  Well, you mean other
  

 7              than calling Corporal Brown over.
  

 8   BY MR. WEBB:
  

 9   Q    Fair statement?
  

10   A    Sounds like he was frustrated with Kasie and
  

11        was trying to get input from Corporal Brown on
  

12        how to handle the matter is the way I kind of
  

13        interpreted it.
  

14   Q    Deputy Schmidt expressed that frustration to
  

15        you, did he not?
  

16   A    Yes.
  

17   Q    And he expressed that frustration even two days
  

18        after her death.
  

19   A    Yes.
  

20   Q    Did Deputy Schmidt confirm that he had told the
  

21        other women inmates not to help Kasie Ducharme?
  

22   A    Yes.
  

23   Q    Did Deputy Schmidt describe any information
  

24        that he would have provided to the sergeant for
  

25        part of an inter-watch report at 5:45 p.m.?



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

201

  
   1   A    No.
  

 2   Q    Deputy Schmidt got off his shift at 6 p.m.; is
  

 3        that right?
  

 4   A    Correct.
  

 5   Q    That 6 p.m. to 6 a.m. shift cycle was in place
  

 6        in June of 2007.
  

 7   A    I believe so.
  

 8   Q    And so Deputy Schmidt, he would have been
  

 9        obligated to provide to his sergeant
  

10        information related to medical issues in the
  

11        dormitory to be provided to Deputy Hamilton at
  

12        the inter-watch mustering.
  

13   A    If he would have been doing his job or the
  

14        sergeant would have been doing his job, I would
  

15        say yes.
  

16   Q    Point of fact is Deputy Schmidt and his
  

17        sergeant did not do their job that day, did
  

18        they?
  

19                    MR. KEELEY:  Object to the form.
  

20   BY MR. WEBB:
  

21   Q    You may answer.
  

22   A    They didn't communicate.
  

23   Q    They're supposed to, aren't they?
  

24   A    Sure.
  

25   Q    Did Deputy Schmidt provide any other materials
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   1        other than his three-page written report as
  

 2        part of this investigation?
  

 3   A    No, sir.
  

 4   Q    Did he ever volunteer any additional
  

 5        information to you?
  

 6   A    No, sir.
  

 7   Q    And no one else other than you conducted this
  

 8        investigation or did any follow-up?
  

 9   A    No, sir.
  

10   Q    Other than Nurse Harper on June 27th, there
  

11        were no other interviews conducted that day; is
  

12        that right?
  

13   A    No, sir.
  

14   Q    We're going to meet with Deputy Gurley here
  

15        shortly, but did you interview Deputy Gurley?
  

16   A    No.  I just told him to write a report.
  

17   Q    Deputy Gurley provided you with his report from
  

18        his arrest -- his execution of the warrant on
  

19        Kasie Ducharme on Thursday, June 21st; is that
  

20        right?
  

21   A    Correct.
  

22   Q    She was actually arrested by the El Dorado
  

23        Police Department.
  

24   A    No.
  

25   Q    I'm sorry, Augusta.
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   1   A    Correct.
  

 2   Q    Was any information -- medical information
  

 3        received to your knowledge by Deputy Gurley
  

 4        from the Augusta Police Department at the time
  

 5        of Kasie Ducharme's arrest?
  

 6   A    Like I said, it's been three years ago.  Some
  

 7        place I recall, either someone telling me or
  

 8        reading that Kasie told Deputy Gurley or
  

 9        someone in the jail that she was chasing her
  

10        children around and she fell on her knee and
  

11        had hurt her knee.  I don't know where I read
  

12        that or where that's documented, but I do
  

13        recall that she did complain about her knee
  

14        hurting when she was arrested.
  

15   Q    Deputy Gurley, was he contacted by phone and
  

16        asked to provide a written report by you?
  

17   A    A radio, I'm sure.
  

18   Q    And just to confirm, your file number which
  

19        would have been generated by dispatch when the
  

20        case started, is that 07-05502?
  

21   A    No, that was probably the arrest case number,
  

22        and then the death case number would have been
  

23        07-05666.
  

24   Q    You anticipated my question.  Deputy Gurley was
  

25        required to generate a report when he took her



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

204

  
   1        into custody anyways.
  

 2   A    Correct.
  

 3   Q    And that report would have been generated
  

 4        without any understanding of whether or not an
  

 5        investigation for her death was going on
  

 6        because it was probably generated in advance;
  

 7        correct?
  

 8   A    Correct.
  

 9   Q    In fact, do you know when he generated his
  

10        arrest report?
  

11   A    No, sir.
  

12   Q    Did you review his arrest report as part of
  

13        your investigation?
  

14   A    I did.
  

15   Q    And Deputy Gurley in his report that was
  

16        provided to you as part of the investigation
  

17        described Kasie Ducharme as slouched over and
  

18        quiet on Thursday, June 21st; is that right?
  

19   A    I don't know where my report is from him.  Here
  

20        it is.
  

21   Q    And it's Bates stamped 10001.
  

22   A    He did advise that she was kind of slouched
  

23        over and being pretty quiet.
  

24   Q    And he believed she looked as though she had
  

25        been up for days and was extremely tired; is
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   1        that right?
  

 2   A    That's correct.
  

 3   Q    Did he indicate in the course of your
  

 4        investigation or in his report whether he
  

 5        confirmed or asked Ms. Ducharme if she had, in
  

 6        fact, been up for days?
  

 7   A    I don't recall that.
  

 8   Q    She just looked extremely tired to him; isn't
  

 9        that right?
  

10   A    Correct.
  

11   Q    And Ms. Ducharme described that her legs were
  

12        bothering her?
  

13   A    Correct.
  

14   Q    And she slept the entire ride, or he believed
  

15        she was asleep on the ride from Augusta's
  

16        police department to the jail.
  

17   A    Correct.
  

18   Q    Ms. Ducharme also described that she had been
  

19        off drugs for three days.
  

20   A    Correct.
  

21   Q    And Deputy Gurley did not indicate that he saw
  

22        any indices of methamphetamine intoxication or
  

23        drug intoxication; is that right?
  

24                    MR. HAWKINS:  Object to form.
  

25              Foundation.
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   1   A    I don't recall that.
  

 2   BY MR. WEBB:
  

 3   Q    He didn't make any notation that he was
  

 4        concerned about her physical wellbeing for drug
  

 5        use such that he took her to a hospital or
  

 6        otherwise got medical treatment?
  

 7   A    Sounds to me like he was more interested in
  

 8        talking to her about another case that he had
  

 9        taken a report on on some stolen property,
  

10        stolen checks or something.
  

11   Q    He had been involved in part of an
  

12        investigation about checks -- a check
  

13        investigation?
  

14   A    Correct.
  

15   Q    Involving Kasie Ducharme and her parents.
  

16   A    Correct.
  

17   Q    And you didn't otherwise speak with him or
  

18        gather any information?
  

19   A    No, sir.
  

20   Q    He would have completed an inmate property
  

21        inventory at booking; is that right?
  

22   A    He should have, yes, sir.
  

23   Q    And an admission form at booking?
  

24   A    Yes, sir.
  

25   Q    But he would not have been responsible for
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   1        completing the medical information sheet?
  

 2   A    Well, they do fill out a medical form now prior
  

 3        to being taken into the facility.  In 2007, I
  

 4        don't recall if they did that or not.
  

 5   Q    Other than gather Deputy Gurley's arrest report
  

 6        from Thursday, June 21st, was he interviewed or
  

 7        was any other information gathered?
  

 8   A    No.
  

 9   Q    Corporal Torrez was interviewed; correct?
  

10   A    Yes.
  

11   Q    Bates number 10580.  Do you have that?
  

12   A    Yes, sir.
  

13   Q    That interview was on June 29th; is that right?
  

14   A    Yes, sir.
  

15   Q    And essentially, Corporal Torrez from your
  

16        investigation was the jail staff member who ran
  

17        to medical and got the wheelchair for Nurse
  

18        Harper?
  

19   A    Yes.
  

20   Q    She was contacted by Sergeant Jackson?
  

21   A    That's the way I understood it.
  

22   Q    Do you know what time Sergeant Jackson notified
  

23        Corporal Torrez?
  

24   A    No, sir.
  

25   Q    Was it documented by anyone else, to your
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   1        knowledge?
  

 2   A    I don't believe so.
  

 3   Q    Now your narrative reports are very specific
  

 4        about the times you conducted the interview,
  

 5        which is certainly appreciated.  Was anything
  

 6        done to specify to the minute the actions of
  

 7        jail staff and nursing staff from 5 p.m. on
  

 8        Monday, June 25th, when Corporal Brown saw her
  

 9        on the floor and when she was pronounced dead
  

10        at Susan B. Allen Hospital?
  

11   A    If there's documentation out there in central
  

12        control from where Corporal Perry would
  

13        document that, I didn't receive a copy of it or
  

14        didn't ask for a copy of it, but the answer to
  

15        the question is not that I'm aware of.
  

16   Q    Certainly not as part of your investigation?
  

17   A    No.
  

18   Q    And likewise, from the time Thursday, June 21,
  

19        to 5 p.m. on June 25, other than a general
  

20        timeline of when she went to work, those sorts
  

21        of things you don't have?
  

22   A    When she went to medical, when she got meds,
  

23        when she -- yes.
  

24   Q    You have that information, but from 5 p.m.
  

25        on --
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   1   A    I don't have that information, but I would say
  

 2        it should be available.  I didn't get it as
  

 3        part of my file.
  

 4   Q    Corporal Torrez described that while she was
  

 5        pushing Ducharme, she was mumbling but not
  

 6        speaking; is that right?
  

 7   A    Correct.
  

 8   Q    And when she arrived in the dormitory with the
  

 9        wheelchair at whatever unknown time, Ducharme
  

10        was leaning up against Nurse Harper's leg; is
  

11        that right?
  

12   A    That's correct.
  

13   Q    What did Corporal Torrez describe for you as to
  

14        what Nurse Harper was doing other than propping
  

15        Ms. Ducharme up with her leg?
  

16   A    I don't understand what you're asking.  I don't
  

17        see it in my report.
  

18   Q    Did Corporal Torrez indicate whether or not any
  

19        medical intervention had been started?
  

20   A    No.
  

21                    MR. HAWKINS:  Object to form.
  

22                    MR. KEELEY:  Just for
  

23              clarification, I see Corporal Torrez
  

24              referred to as JE and maybe there's
  

25              something else in the record, but does
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   1              she have a first name or is that just
  

 2              what she goes by?
  

 3   A    I don't know what her first name is.  I don't
  

 4        know why she just didn't put Corporal Torrez.
  

 5        She put her initials in there.
  

 6   BY MR. WEBB:
  

 7   Q    Does she still work for the sheriff's office?
  

 8   A    No, she doesn't work there any more.
  

 9   Q    Do you know where she is?
  

10   A    I think she lives here in El Dorado with her
  

11        husband and children.  I really didn't know a
  

12        lot of these folks.
  

13   Q    You didn't know any of these folks personally
  

14        or most of them?
  

15   A    Hardly any of 'em.
  

16   Q    Who did you know personally that you
  

17        interviewed from the sheriff's office?
  

18   A    Tammy Harper.
  

19   Q    You knew Nurse Harper personally?
  

20   A    Yes.
  

21   Q    How did you know Nurse Harper?
  

22   A    She used to be an ER nurse up at SBA, and when
  

23        I worked road patrol we'd go in there on
  

24        traffic accidents and check on patients.  I
  

25        only knew Tammy that way.
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   1   Q    And you knew her as Tammy, a first-name basis?
  

 2   A    Yes.
  

 3   Q    How long had you known her?
  

 4   A    Probably ten years.
  

 5   Q    And did Corporal Torrez describe for you
  

 6        anything else about her involvement other than
  

 7        that short, two-paragraph narrative that you
  

 8        have for her?
  

 9   A    No.
  

10   Q    And she did also complete a written statement
  

11        through channels to Lieutenant Smith?
  

12   A    Yes.
  

13   Q    But you didn't review that prior to completing
  

14        your narrative report?
  

15   A    No.
  

16   Q    You interviewed Deputy Hamilton on the 29th as
  

17        well; is that right?
  

18   A    Yes, sir.
  

19   Q    Deputy Hamilton actually didn't just see
  

20        Ms. Ducharme on the floor, he witnessed her
  

21        fall, did he not?
  

22   A    Yes.
  

23   Q    Where did she fall in front of Deputy Hamilton?
  

24        10555.
  

25   A    I can't recall where that was.  He just talks
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   1        about a hard fall.  It was like a fake fall, a
  

 2        staggered fall, a staged fall.
  

 3   Q    He completed a written report as well; is that
  

 4        right?
  

 5   A    Yes.
  

 6   Q    But in your interview with him he didn't tell
  

 7        you where she fell.
  

 8   A    No.
  

 9   Q    And that's why it's not in your notes or in
  

10        your narrative report.
  

11   A    Correct.
  

12   Q    But he did find it important to tell you he
  

13        thought it was not a hard fall; is that right?
  

14   A    Correct.
  

15   Q    And he personally perceived it to be a faked
  

16        fall.
  

17   A    Correct.
  

18   Q    Or a staged fall.
  

19   A    Staged fall, yes.
  

20   Q    Did he describe the difference between a fake
  

21        fall and a staged fall?
  

22   A    He said like a person falling on ice.  I don't
  

23        exactly know what he meant by that.
  

24   Q    And when he described that fall, that's the
  

25        fall at 6 p.m. that he's describing; right?
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   1   A    Shortly after he came on shift, yes.
  

 2   Q    And he helped Ms. Ducharme back onto her bunk
  

 3        at that time.
  

 4   A    Corporal Perry told him to do that, yes, sir.
  

 5   Q    Did Deputy Hamilton advise that he had been
  

 6        provided any information about Kasie Ducharme's
  

 7        condition during the prior 12-hour shift?
  

 8   A    He didn't tell me of any, no.
  

 9   Q    But that information is supposed to be provided
  

10        through the inter-watch procedure, isn't it?
  

11   A    Yes, you would think so.
  

12   Q    And that information for Deputy Hamilton would
  

13        have included had everything been working
  

14        correctly that she had requested medical
  

15        treatment earlier in the day; right?
  

16   A    He should have filled out what they call a
  

17        Form 9, correct.
  

18   Q    And further, it should have included that the
  

19        judge had directed that her medical care be
  

20        looked into?
  

21   A    Yes.
  

22   Q    And Deputy Hamilton certainly should have been
  

23        apprised of the fact that she had fallen
  

24        multiple times already; correct?
  

25   A    Correct.
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   1   Q    Now did Deputy Hamilton indicate that he had
  

 2        been provided any information through channels
  

 3        through communication with staff that had just
  

 4        been on for the 12 hours prior?
  

 5   A    No.
  

 6   Q    Did he explain that Kasie Ducharme thanked both
  

 7        him and Deputy Archer for putting her back in
  

 8        her bunk?
  

 9   A    Yes.
  

10   Q    Was the shower as it was described by the
  

11        inmates after this incident?
  

12   A    Yes.
  

13   Q    Do you know approximately what time she was on
  

14        the mat and drug to the shower?
  

15   A    Around 6:30 p.m.
  

16   Q    Did he indicate that there was another fall
  

17        between 6 and 6:30?
  

18   A    He said there was a fall at about 6:15.
  

19   Q    But he referred to it as the first fall
  

20        according to your narrative report; is that
  

21        right?
  

22   A    Okay.
  

23   Q    I don't want you to just say okay.  I want to
  

24        make sure --
  

25   A    I don't understand.
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   1   Q    In your second paragraph, he describes near the
  

 2        end the shower on the mat; is that right?  At
  

 3        the very end of the paragraph.
  

 4   A    Okay.
  

 5   Q    And then he described for you the timing of the
  

 6        shower, correct, at 6:30.
  

 7   A    Correct.
  

 8   Q    But then you also noted the first fall was at
  

 9        approximately 6:15 p.m.
  

10   A    Okay.  Correct.
  

11   Q    That information would be information that had
  

12        been provided to you by Deputy Hamilton; right?
  

13   A    Yes.
  

14   Q    And again understanding you don't have audio
  

15        recording or video recording, was that first
  

16        fall -- obviously that wasn't the first fall
  

17        Deputy Hamilton observed because he describes
  

18        one at 6:00 at shift change; right?
  

19                    MR. KEELEY:  Well, object to the
  

20              form.
  

21   A    Yeah, I don't know if that 6:15 fall was the
  

22        first fall or when he walked right in the door
  

23        at 6:00 if she faked a fall.  I'm not sure.
  

24   BY MR. WEBB:
  

25   Q    So you didn't know if there was a fall at 6 and
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   1        6:15?
  

 2   A    No, sir.
  

 3   Q    And there was no follow-up done to determine
  

 4        there were two falls or one fall?
  

 5   A    No, sir.
  

 6   Q    It may be that the first fall you note at 6:15
  

 7        as the first fall may have been the first fall
  

 8        Deputy Hamilton believed; isn't that true?
  

 9   A    Correct.  Could be.
  

10   Q    Deputy Hamilton, though, did not contact
  

11        medical or central command about the 6:15
  

12        incident or the 6:30 shower, did he?
  

13   A    That's not right.  He did call Corporal Perry
  

14        in control about a fall.
  

15   Q    That was the 6:00 fall, was it not, according
  

16        to your report?
  

17   A    If there was a fall at 6:00, or that could be
  

18        the 6:15 fall.
  

19   Q    After that initial call to Corporal Perry, the
  

20        shower occurred; correct?
  

21   A    Correct.
  

22   Q    And that was not noted to central command or to
  

23        medical, was it?
  

24   A    No.
  

25   Q    And it should have been.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

217

  
   1   A    Well, I think it was violating policy by
  

 2        letting the other inmates take her to the
  

 3        shower and give her a shower, but Hamilton
  

 4        allowed that.
  

 5   Q    And then he describes between 7 p.m. and
  

 6        7:45 p.m. another fall that he felt was staged.
  

 7   A    Correct.
  

 8   Q    And Deputy Hamilton asked her for a response to
  

 9        why she was doing it?
  

10   A    Yes.
  

11   Q    And he indicated that she provided no answer at
  

12        all.
  

13   A    That's correct.
  

14   Q    Meaning she was non-responsive.
  

15   A    I don't know if that means she's non-responsive
  

16        or not.
  

17   Q    Either non-responsive or ignored him.
  

18   A    Exactly.
  

19   Q    And Deputy Hamilton didn't indicate that he
  

20        followed up to try and figure it out any
  

21        further.
  

22   A    No.
  

23   Q    He let it go; is that right?
  

24   A    Correct.
  

25   Q    In fact, Deputy Hamilton did not assist her
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   1        back into the bunk at 7 p.m., other inmates
  

 2        did; is that right?
  

 3   A    Correct.
  

 4   Q    Would you agree with me that Deputy Hamilton
  

 5        was also frustrated with Kasie Ducharme similar
  

 6        to Deputy Schmidt?
  

 7   A    No, I wouldn't think that with Deputy Hamilton.
  

 8   Q    Does Deputy Hamilton still work for the
  

 9        sheriff's office?
  

10   A    Yes.
  

11   Q    Does he still work out at the jail?
  

12   A    Yes, sir.
  

13   Q    What's his role at the jail now?
  

14   A    He's a sergeant.
  

15   Q    And is he one of the roaming sergeants then
  

16        that would manage the entire jail during a
  

17        shift?
  

18   A    Actually just promoted a week ago, yes.
  

19   Q    And his promotion would be included in his
  

20        personnel file?
  

21   A    Yes.
  

22   Q    And the reasons for his promotion as well?
  

23   A    Yes.
  

24   Q    Have you reviewed his personnel file recently?
  

25   A    No.
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   1   Q    Is there any information in his personnel file
  

 2        related to his actions in regard to the
  

 3        treatment of Ms. Ducharme?
  

 4   A    I haven't reviewed that file.
  

 5   Q    But that would be a file that Darlene Andrews
  

 6        would have possession of?
  

 7   A    Yes.
  

 8   Q    Between the 6:00 phone call Deputy Hamilton
  

 9        placed to the command center and Corporal Perry
  

10        and 7:45, he placed no phone call or other
  

11        request for assistance for Kasie Ducharme, did
  

12        he?
  

13   A    No.
  

14   Q    His phone call at 7:45 was to central command;
  

15        is that right?
  

16   A    He called Sergeant Hamilton.
  

17   Q    Would that have possibly been by radio instead
  

18        of just to central command?
  

19                    MR. KEELEY:  You said Sergeant
  

20              Hamilton.
  

21   A    Or Sergeant Jackson.
  

22   BY MR. WEBB:
  

23   Q    Thank you.  You don't know whether or not that
  

24        was by radio or to central command?
  

25   A    No, I don't.
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   1   Q    Sergeant Jackson was in medical when the call
  

 2        was received; is that right?
  

 3   A    I believe so.
  

 4   Q    That's what Deputy Hamilton said; correct?
  

 5   A    Correct.
  

 6   Q    Sergeant Jackson advised Deputy Hamilton that
  

 7        he would tell medical about his call.
  

 8   A    Yes.
  

 9   Q    And when you say his -- or when I say his call,
  

10        that's referencing the 7:45 p.m. call.
  

11   A    Yes, sir.
  

12   Q    And Hamilton made that call to Sergeant Jackson
  

13        because Kasie Ducharme's legs were turning
  

14        yellow and her fingers were turning purple; is
  

15        that right?
  

16   A    Correct.
  

17   Q    And those were Deputy Hamilton's immediate
  

18        observations of Kasie Ducharme.
  

19   A    Correct.
  

20                    MR. KEELEY:  It's about 3:40.
  

21              Let's go off the record.
  

22                      (Discussion held off the record.)
  

23                      (Thereupon, a recess was taken;
  

24                       whereupon, the following was
  

25                       had:)
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   1   BY MR. WEBB:
  

 2   Q    Undersheriff, you interviewed Deputy Rarden on
  

 3        the 29th at 5:45 by your report that's Bates
  

 4        stamped 10577.  Do you have that in front of
  

 5        you?
  

 6   A    Yes, sir.
  

 7   Q    Now immediately prior to your interview of
  

 8        Deputy Rarden you interviewed Chad Archer at
  

 9        5:28 p.m. if my math is correct.  Do you see
  

10        that?
  

11   A    Yes, sir.
  

12   Q    That interview took about half an hour with
  

13        Deputy Archer, not a long deal; is that right?
  

14   A    Yes, sir.
  

15   Q    In fact, it would have taken less than that
  

16        because you started your interview with Deputy
  

17        Rarden at 5:45.  Is Deputy Archer with the
  

18        sheriff's office any more to your knowledge?
  

19   A    Not to my knowledge, no.
  

20   Q    And do you have any information on where he
  

21        might be located?
  

22   A    No, sir.
  

23   Q    He would have a personnel file, though, that's
  

24        maintained by Ms. Andrews?
  

25   A    Yes.
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   1   Q    Deputy Archer essentially describes that he was
  

 2        with Deputy Hamilton at the time of the fall in
  

 3        front of the restroom; is that right?
  

 4   A    Yes.
  

 5   Q    And he indicates that it was at 5:55 p.m.
  

 6   A    Yes, sir.
  

 7   Q    So that is a time that you were able to
  

 8        document through a witness as to the timing of
  

 9        an occurrence which would be the fall, the fall
  

10        that Deputy Hamilton witnessed.
  

11   A    That's the time they told me they documented
  

12        it, yes.
  

13   Q    But you still don't know if there was another
  

14        fall at 6:15 because Deputy Archer was off his
  

15        shift at that point; is that right?
  

16   A    That's correct.
  

17   Q    What is Deputy Rarden's first name?
  

18   A    Brian.
  

19   Q    Does Deputy Rarden still work with the
  

20        sheriff's office?
  

21   A    Yes, he does.
  

22   Q    Deputy Rarden described that he was an officer
  

23        working in booking; is that correct?
  

24   A    That's correct.
  

25   Q    Did he describe what his shift would have been?
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   1        Was he 6 a.m. to 6 p.m.?
  

 2   A    I don't recall if he was working days or
  

 3        nights.
  

 4   Q    He described for you that earlier in the day at
  

 5        around 10:30 to 10:45 he knew that Ducharme had
  

 6        come to booking in a wheelchair and left for
  

 7        court in that wheelchair.
  

 8   A    That would say he was working day shift.
  

 9   Q    So he worked the 6 a.m. to 6 p.m. shift?
  

10   A    Yes, sir.
  

11   Q    And he observed Ms. Ducharme in a wheelchair
  

12        going to court; is that right?
  

13   A    That's correct.
  

14   Q    And Deputy Gillets (sp) was working in booking
  

15        with him?
  

16   A    That's correct.
  

17   Q    Those would be the two deputies assigned to
  

18        booking if personnel wise staffing was similar
  

19        to as it is today.
  

20   A    That's correct.
  

21   Q    Deputy Rarden collected the Court Appearance
  

22        Information sheet on Ms. Ducharme that we had
  

23        previously marked as Exhibit 4; is that
  

24        correct?
  

25   A    That's correct.
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   1   Q    And Deputy Rarden is the one that told you he
  

 2        entered that information into the computer and
  

 3        that Deputy Gillets had noted the medical
  

 4        complaint made in court at the bottom of the
  

 5        form.
  

 6   A    I don't recall him saying that he entered it in
  

 7        the computer, but they did note they seen there
  

 8        was something on the bottom of the appearance
  

 9        information sheet.
  

10   Q    Thank you for the clarification.  On it being
  

11        entered in the computer, he actually told you
  

12        that night shift put all the information back
  

13        into the computer; is that right?
  

14   A    That's correct.
  

15   Q    And the night shift would be the 6 p.m. shift.
  

16   A    Correct.
  

17   Q    So Deputy Rarden confirmed for you that the
  

18        court information sheet marked as Exhibit 4 was
  

19        not entered into the computer until after his
  

20        shift; right?
  

21   A    If I wrote it in the report, but I don't recall
  

22        that.  Let me look back up through here.
  

23        That's correct.
  

24   Q    So this information wasn't entered into the
  

25        computer where medical staff or the women's
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   1        dormitory staff could pull it up if desired
  

 2        until sometime during the evening shift; is
  

 3        that right?
  

 4   A    That should be correct.
  

 5   Q    Now Deputy Rarden and Deputy Gillets discussed
  

 6        the information in Exhibit 4 according to
  

 7        Deputy Rarden; right?
  

 8   A    Correct.
  

 9   Q    And they decided on their own that she had
  

10        already been seen and chose not to notify
  

11        medical.
  

12   A    That is correct.
  

13   Q    And Deputy Rarden, do you know how long he had
  

14        been working for the sheriff's department?
  

15   A    I think he started when the facility opened.
  

16   Q    2003?  And to your knowledge, he would have had
  

17        the policies and procedures manual and
  

18        otherwise understood what was expected of him
  

19        as a booking officer?
  

20   A    Yes.  Yes.
  

21   Q    Was it proper procedure for him to make that
  

22        call discretionary on whether or not to notify
  

23        medical?
  

24                    MR. KEELEY:  By the procedure then
  

25              or now?
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   1   BY MR. WEBB:
  

 2   Q    Then, to your knowledge.
  

 3   A    I'm not really sure.
  

 4   Q    Did you investigate that aspect?
  

 5   A    No.  I just asked for a copy of the transcript
  

 6        to see if the judge really had said that, but I
  

 7        didn't investigate it any further than that.
  

 8   Q    You reviewed the transcript --
  

 9   A    Yes.
  

10   Q    -- as part of your investigation?
  

11   A    Yes.
  

12   Q    In the transcript Ms. Ducharme is identified as
  

13        throwing up outside before court, isn't she?
  

14   A    I haven't read it for three years.  I don't
  

15        recall.
  

16   Q    You would remember generally, though, Judge
  

17        David Ricke did direct that the jail and
  

18        medical be notified and ensure that
  

19        Ms. Ducharme was receiving adequate care.
  

20   A    Yes.
  

21   Q    And that request from the court was relayed
  

22        back through the court appearance information
  

23        sheet?
  

24   A    On the bottom of the sheet there.
  

25   Q    And was ignored.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

227

  
   1                    MR. KEELEY:  Object to the form.
  

 2   A    And medical wasn't notified.
  

 3   BY MR. WEBB:
  

 4   Q    Fair enough.  Medical was not notified.
  

 5   A    Was not.
  

 6   Q    Did you interview Judge Ricke?
  

 7   A    No.
  

 8   Q    You laugh.  Was it not even a consideration?
  

 9   A    Not even a consideration.
  

10   Q    Is there something about Judge Ricke I don't
  

11        know?
  

12   A    No.
  

13   Q    Just deference to the bench generally that he
  

14        would not be interviewed as part of this death
  

15        investigation?
  

16   A    I've never interviewed a judge in 20 years I've
  

17        been doing this.
  

18   Q    You knew he had physically observed
  

19        Ms. Ducharme within hours of her death; right?
  

20   A    Correct.
  

21   Q    But there was no thought given to interviewing
  

22        Judge Ricke or his staff?
  

23   A    No.
  

24   Q    Do you know who Ms. Norris is?
  

25   A    Amber Norris, the County attorney -- one of the
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   1        assistant County attorneys.
  

 2   Q    Is she still with the Butler County District
  

 3        Attorney's office?
  

 4   A    Yes, she is.
  

 5   Q    And, I'm sorry, is it the county attorney or
  

 6        the district attorney's office?
  

 7   A    County attorney.
  

 8   Q    Who was the County attorney in 2007?
  

 9   A    Jan Satterfield.
  

10   Q    Is Jan Satterfield still the County attorney?
  

11   A    She is.
  

12   Q    Was Ms. Satterfield at any point notified that
  

13        this investigation was pending and provide any
  

14        assistance?
  

15   A    I'm sure she was told that we had a death at
  

16        the jail and that it was being investigated,
  

17        but I don't think I gave her a final
  

18        disposition or whatever on the case.
  

19   Q    No search warrants were requested or anything?
  

20   A    No, sir.
  

21   Q    Does the County attorney's office generally
  

22        assist with the completion of search warrants
  

23        for --
  

24   A    I have them issue a search warrant before we
  

25        take 'em to the judge to have them signed.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

229

  
   1   Q    And none were sought in this case and therefore
  

 2        her assistance wasn't sought?
  

 3   A    No.
  

 4   Q    And you're not sure that you consulted with her
  

 5        or not?  You just think you might have?
  

 6   A    A death in the county and it occurring at the
  

 7        Butler County Jail, I'm sure I told Jan about
  

 8        the case.
  

 9   Q    It was a pretty big deal, wasn't it?
  

10   A    Any time someone dies it's a big deal.
  

11   Q    The medical staff that you interviewed, I show
  

12        Nurse Harper and Nurse Park.  Were any other
  

13        interviews conducted?
  

14   A    No.
  

15   Q    Did you collect a roster of medical personnel
  

16        that worked out of the medical facility?
  

17   A    No, I don't believe I did.
  

18   Q    Did you determine at the time of your interview
  

19        who was working in the medical facility on
  

20        June 25, 2007?
  

21   A    I think I requested a copy of her medical chart
  

22        which would have everybody in contact with her
  

23        as far as Kathy Hall and Tammy Harper and Marla
  

24        Park.
  

25   Q    Was there also a Nurse Valentine?
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   1   A    I believe I did read in there about her, yes.
  

 2   Q    The two you interviewed would be Marla Park and
  

 3        Tamara Harper?
  

 4   A    Correct.
  

 5   Q    Have you ever met Dr. H. Richard Kuhns?
  

 6   A    No, sir.
  

 7   Q    Do you know who Dr. Kuhns is?
  

 8   A    No, sir.
  

 9   Q    Was Dr. Kuhns contacted or interviewed as part
  

10        of your death investigation?
  

11   A    No, sir.
  

12   Q    Were any records sought or obtained from
  

13        El Dorado Internal Medicine?
  

14   A    Yes, sir.
  

15   Q    Where were those records obtained?
  

16   A    Huh?
  

17   Q    Where were those records obtained from?
  

18   A    Susan B. Allen Memorial Hospital.
  

19   Q    Did you get an inquisition subpoena through
  

20        Ms. Satterfield or just ask for this
  

21        information voluntarily from Susan B. Allen?
  

22   A    I want to think that went through a coroner's
  

23        subpoena.
  

24   Q    So the medical records weren't actually
  

25        gathered by you from any medical facilities.
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   1        You just collected what the coroner had
  

 2        received; is that right?
  

 3   A    You know, I don't know why I really collected
  

 4        all of her medical records from SBA.  I just
  

 5        knew we could -- on a death we could do it
  

 6        through a coroner's subpoena, so I had Kim,
  

 7        Dr. Varner's secretary, get me the medical
  

 8        records from SBA where Kasie had went to the
  

 9        doctor quite often.
  

10   Q    So the answer on Dr. Kuhns is you don't know
  

11        Dr. Kuhns, did not interview Dr. Kuhns.
  

12   A    No.
  

13   Q    Was an effort made to contact Dr. Kuhns?
  

14   A    No.
  

15   Q    Did you obtain as part of your investigation a
  

16        copy of the agreement for medical services
  

17        between Butler County and El Dorado Internal
  

18        Medicine?
  

19   A    No, I sure did not.
  

20   Q    So you don't know who was responsible under
  

21        their agreement for providing care, do you?
  

22   A    I sure do not.
  

23   Q    Was it of interest to you in your investigation
  

24        who would have been responsible for providing
  

25        care for Kasie Ducharme?
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   1   A    Probably should have been.
  

 2   Q    So you interviewed Marla Park and Tamara
  

 3        Harper.
  

 4   A    Correct.
  

 5   Q    And Tamara Harper was interviewed first; is
  

 6        that right?
  

 7   A    No.
  

 8   Q    Was it Marla Park?
  

 9   A    Marla Park.
  

10   Q    I'm sorry.  I have you interviewing Marla Park
  

11        on June 29th.
  

12   A    Oh, you're correct.  Tammy was on June 27th.
  

13   Q    And Tammy Harper provided you with a written
  

14        statement that she dated June 25, 2007; is that
  

15        right?
  

16   A    I don't have a copy of that.
  

17                    MR. HAWKINS:  That isn't a
  

18              statement.  It's a medical record.
  

19   BY MR. WEBB:
  

20   Q    Did she provide you with a written statement at
  

21        your request?
  

22   A    No.
  

23   Q    You just gathered the medical notes from her?
  

24   A    She just told me the best way to interview her
  

25        would be through her chart and she would try to
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   1        go through the chart with me and for me to try
  

 2        to take notes to write my report.
  

 3   Q    And so she didn't provide a witness statement
  

 4        like other --
  

 5   A    No.
  

 6   Q    -- witnesses did.
  

 7   A    (Witness shakes head.)
  

 8   Q    She just wanted to use the medical --
  

 9   A    Her medical chart of Kasie for me to do my
  

10        interview.
  

11   Q    And so from her medical chart, Nurse Harper
  

12        described when she made it to the jail after
  

13        the 7:45 call and what she did upon arrival?
  

14   A    Basically, yes.
  

15   Q    By basically, do you mean she did provide you
  

16        with specific times for her treatment regimen
  

17        for Kasie Ducharme from 7:45 until her death?
  

18                    MR. KEELEY:  Specific times on
  

19              June 26?
  

20   BY MR. WEBB:
  

21   Q    June 25th at 7:45 p.m. until Kasie Ducharme's
  

22        death.
  

23   A    I don't know where you're seeing that at.
  

24   Q    I'm not trying to suggest an answer by my
  

25        question.  Did you gather during your interview
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   1        with Tamara Harper any specific times or
  

 2        specific information about her care from
  

 3        7:45 p.m. until Kasie Ducharme's death on
  

 4        June 25?
  

 5   A    I received information to write a report from
  

 6        Tammy Harper on June the 27th, '07 at 1604 that
  

 7        walked me through Kasie's medical record while
  

 8        she was an inmate at the Butler County Jail.
  

 9   Q    Your interview with her began June 27th at
  

10        1604; is that right?
  

11   A    Correct.
  

12   Q    And it ended at 1810.
  

13   A    Correct.
  

14   Q    So this time frame here, two-hour interview
  

15        with Tamara Harper, that's the entirety of your
  

16        contact with Nurse Harper in the course of this
  

17        investigation; is that right?
  

18   A    Yes.
  

19   Q    Except for, I apologize, the tampon issue that
  

20        we'll discuss here in a second.
  

21   A    Thank you.
  

22   Q    But in any event, this is your interview with
  

23        Nurse Harper about what occurred.
  

24   A    Yes.
  

25   Q    And did you ask Nurse Harper to fill out a
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   1        written statement?
  

 2   A    Nurse Harper told me it would be easier for her
  

 3        just to walk me through her documented medical
  

 4        chart to do my interview.
  

 5   Q    And was that in response to your request for a
  

 6        written statement?
  

 7   A    I don't remember if I asked her to do a written
  

 8        statement.  She told me her medical record
  

 9        would speak for itself and tell the story.
  

10   Q    Did she tell the story through the medical
  

11        record with it sitting in front of her or did
  

12        she provide you a copy and you went through it
  

13        together?
  

14   A    We sat side by side and she walked through it
  

15        and I took notes to try to write a report.
  

16   Q    And she started with her initial contact with
  

17        Kasie Ducharme in March of 2007.
  

18   A    Correct.
  

19   Q    And she makes note of multiple medical entries
  

20        in March, April and May regarding Ms. Ducharme.
  

21   A    And June.
  

22   Q    June 4th and June 6th?
  

23   A    Yes.
  

24   Q    And then beginning the recent situation that
  

25        we're particularly addressing, it starts on
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   1        June 21st and goes through June 25th; is that
  

 2        right?
  

 3   A    That's correct.
  

 4   Q    And just to book-end it, Ms. Harper says she
  

 5        did not see red flags in her condition and
  

 6        doesn't feel as though Kasie Ducharme slipped
  

 7        through the cracks.
  

 8   A    I do remember reading that, yes.
  

 9   Q    That's her initial conclusory statement to you
  

10        prior to going through her treatment from
  

11        June 21st to June 25th; is that right?
  

12                    MR. HAWKINS:  Object to the form.
  

13              Object as to foundation, too.
  

14   A    She advised that she doesn't feel that she
  

15        slipped through the cracks.
  

16   BY MR. WEBB:
  

17   Q    And she told you that prior to explaining the
  

18        treatment from June 21 through June 25; isn't
  

19        that right?
  

20   A    Yes.
  

21   Q    Because you write your reports chronologically
  

22        from how you take your notes?
  

23   A    Yes.
  

24   Q    So that entry in your narrative report precedes
  

25        her explanation of her treatment from June 21
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   1        to June 25?
  

 2   A    Yes.
  

 3   Q    Now in all the rest of your investigation, you
  

 4        interviewed people about what happened on
  

 5        Monday, June 25th, except for Deputy Gurley; is
  

 6        that right?
  

 7   A    Correct.
  

 8   Q    You don't have any interviews or materials
  

 9        from -- well, interviews, let me narrow it to
  

10        that, about June 22nd, 23rd or 24th.
  

11   A    No.
  

12                    MR. KEELEY:  Well, except what he's
  

13              already testified to regarding inmates
  

14              who commented on prior dates.  I mean
  

15              other than what he's testified to I guess
  

16              I would say.
  

17                    MR. WEBB:  That's fair.
  

18   BY MR. WEBB:
  

19   Q    With that limitation, would you agree that the
  

20        primary focus of your death investigation was
  

21        June 25th?
  

22   A    Yes.
  

23   Q    And Nurse Harper describes preliminarily
  

24        multiple medical requests from June 21st
  

25        through June 25th; is that right?
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   1                    MR. HAWKINS:  Object to form.
  

 2   A    Correct.
  

 3   BY MR. WEBB:
  

 4   Q    Do you know how many times Kasie Ducharme
  

 5        requested to be seen in medical?
  

 6   A    No, sir.
  

 7                    MR. KEELEY:  On any particular day
  

 8              or the whole time?
  

 9   BY MR. WEBB:
  

10   Q    From June 21st through June 25th.
  

11   A    No, sir.
  

12   Q    On June 25th, did Nurse Harper explain how many
  

13        times medical had been notified that
  

14        Ms. Ducharme requested treatment?
  

15   A    I recall once or twice.
  

16   Q    On June 25th, did Nurse Harper describe seeing
  

17        Kasie personally earlier in the day?
  

18   A    Yes.
  

19   Q    What did Nurse Harper describe as far as Kasie
  

20        Ducharme's appearance earlier in the day?
  

21   A    Fairly healthy, good vitals.  Her leg was going
  

22        to be X-rayed and that the X ray came back that
  

23        there was no fracture or break in her leg or
  

24        her kneecap.
  

25   Q    Where was the X ray conducted?  Did Nurse
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   1        Harper explain?
  

 2   A    I think she was X-rayed at the Butler County
  

 3        Jail.
  

 4   Q    So the Butler County Jail has X-ray equipment?
  

 5   A    I think they bring out a portable X ray.
  

 6   Q    So it would have been called in from outside?
  

 7   A    I'm guessing that.  I don't know.
  

 8   Q    Did you ask Nurse Harper about where that X ray
  

 9        was conducted or how it was done?
  

10   A    No.
  

11   Q    Did Nurse Harper describe doing anything other
  

12        than taking her vitals and X-raying her leg at
  

13        12:30?
  

14   A    No.
  

15   Q    Was any blood work requested according to Nurse
  

16        Harper?
  

17   A    I don't know that.
  

18   Q    Did Nurse Harper describe what time she gets
  

19        off work or got off work on Monday, June 25th?
  

20   A    I don't recall that either.
  

21   Q    Did Nurse Harper describe in your interview
  

22        June 27th any diagnostic testing other than the
  

23        X ray and vitals?
  

24                    MR. HAWKINS:  Object to the form
  

25              and foundation.
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   1   A    I don't really know what you want me to answer.
  

 2        I don't know.  I'm not a doctor.
  

 3   BY MR. WEBB:
  

 4   Q    Fair enough.  I'm not either.  So in your
  

 5        interview with Nurse Harper, did you ask her
  

 6        any questions about what testing was undertaken
  

 7        or did you just listen?
  

 8   A    I just listened to what she had to say.
  

 9   Q    After you got what she had to say, was there
  

10        any follow-up with another medical provider
  

11        independent of Nurse Harper to ascertain --
  

12   A    No, sir.
  

13   Q    -- what was done?  No?
  

14   A    No.
  

15   Q    Did Nurse Harper explain who she works for or
  

16        where she works?
  

17   A    No, and I didn't ask.
  

18   Q    Did Nurse Harper explain whether or not she
  

19        consulted with anyone on Ms. Ducharme's
  

20        treatment on June 25th, 2007?
  

21   A    I don't know and I didn't ask.
  

22   Q    Did you essentially open up your note pad and
  

23        write down what she told you about Kasie
  

24        Ducharme's care?
  

25   A    Yes.
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   1   Q    Did Nurse Harper in your interview of June 27th
  

 2        raise the possibility of infection or any other
  

 3        issue other than drug use to explain her death?
  

 4                    MR. HAWKINS:  Object to form.
  

 5   A    I'm not sure how to answer that.  I don't know
  

 6        what you're meaning.
  

 7   BY MR. WEBB:
  

 8   Q    Did Nurse Harper provide any information that
  

 9        she had gathered from other inmates or jail
  

10        personnel about Kasie Ducharme using drugs?
  

11   A    I think she did when she went to the dorm.  The
  

12        other inmates said that she had been using this
  

13        Dilaudid drug.
  

14   Q    Did Nurse Harper indicate she performed any
  

15        sort of blood tests or other work to confirm or
  

16        deny the presence of any drug in Kasie
  

17        Ducharme's system?
  

18   A    I didn't ask that question.  I don't know.
  

19   Q    Did Nurse Harper tell you she made an effort to
  

20        confirm or deny drug use?
  

21   A    I don't know.  No, she didn't tell me that.
  

22   Q    Did Nurse Harper explain whether blood work of
  

23        any kind had been done as part of the
  

24        diagnostic testing of Kasie Ducharme?
  

25   A    I did not ask and she did not tell me that.
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   1   Q    Nurse Harper described the treatment regimen
  

 2        provided to Ms. Ducharme between June 21 and
  

 3        June 25, did she not?
  

 4   A    Do what now?
  

 5   Q    Did she describe the treatment regimen?
  

 6   A    Yes.
  

 7                    MR. HAWKINS:  Object to form and
  

 8              foundation.
  

 9   BY MR. WEBB:
  

10   Q    What did Nurse Harper describe as far as
  

11        pharmacological interventions?  You know what I
  

12        mean by that?  Any medicine that was provided
  

13        to Kasie Ducharme on June 25th.
  

14   A    I believe she was given Tylenol, Ibuprofen and
  

15        Seroquel.
  

16   Q    Were Tylenol, Ibuprofen and Seroquel the only
  

17        drugs Nurse Harper identified for you that were
  

18        provided or otherwise prescribed, if not
  

19        provided, to Kasie Ducharme from June 21 to
  

20        June 25?
  

21   A    Yes.
  

22                    MR. HAWKINS:  Form.
  

23   BY MR. WEBB:
  

24   Q    When you received a copy of the autopsy, did
  

25        you review it?
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   1   A    I did.
  

 2   Q    Do you have a copy with you?
  

 3   A    I do.
  

 4   Q    Did the autopsy confirm for you that Kasie
  

 5        Ducharme did not have the presence of any drug
  

 6        other than Tylenol and Tramadol?
  

 7   A    I see that on the laboratory report analysis,
  

 8        but actually knowing what those drugs are, no,
  

 9        I don't.
  

10   Q    You noted in the report she was negative for
  

11        Amphetamine, Barbiturates, Benzodiazepines,
  

12        Cannabinoids, Codeine, Hydrocodone, Methadone,
  

13        Methamphetamine, Morphine, Phencyclidine,
  

14        Propoxyphene and Salicylates?
  

15   A    I didn't note that, did I?
  

16                      (Marked for identification
  

17                       Deposition Exhibit Number 5.)
  

18   BY MR. WEBB:
  

19   Q    Show you what's been marked as Exhibit 5 for
  

20        identification purposes, Regional Forensic
  

21        Science Center, Sedgwick County, Report of
  

22        Laboratory Analysis.  Have you seen a copy of
  

23        that?
  

24   A    Yes, sir.
  

25   Q    That's what I'm referencing.  Do you have a
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   1        copy in front of you?
  

 2   A    Yes, sir.
  

 3   Q    Would you agree with me that Kasie Ducharme's
  

 4        negative for illegal drugs and other substances
  

 5        except for Acetaminophen and Tramadol?
  

 6                    MR. KEELEY:  There is a positive on
  

 7              that Desmethyltramadol and neither he nor
  

 8              I know what that is.
  

 9   BY MR. WEBB:
  

10   Q    Fair enough.  You don't know what that
  

11        substance is?
  

12   A    No.
  

13   Q    Did you follow up with Nurse Harper after
  

14        receipt of the autopsy and toxicology report on
  

15        the information she had received about drug
  

16        use?
  

17   A    No, sir.
  

18   Q    Nurse Harper explained to you that she felt the
  

19        proper paperwork was done when she was brought
  

20        into the jail, is that right, after the point
  

21        where she indicates she felt nothing had
  

22        slipped through the cracks?
  

23   A    Yes.
  

24   Q    And her personal opinion was that Kasie
  

25        Ducharme had not been truthful in her history?
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   1   A    That's correct.
  

 2   Q    And then she described that there was contact
  

 3        on June 23rd in medical and June 24th in
  

 4        medical for you; is that right?
  

 5   A    Correct.
  

 6   Q    Nurse Harper confirmed that there was swelling
  

 7        in her legs?
  

 8   A    On the 24th, yes.
  

 9   Q    She was provided an ACE wrap and medication?
  

10   A    That's correct.
  

11   Q    And that medication was Tylenol, is that right,
  

12        to your knowledge?
  

13   A    I don't know that.
  

14   Q    Nurse Harper indicated she was aware of a call
  

15        at 9:45 p.m. on June 24th called a sick call;
  

16        is that right?
  

17   A    Yes.
  

18                    MR. HAWKINS:  Object to form.
  

19   BY MR. WEBB:
  

20   Q    Well, sick call is your -- what you wrote down;
  

21        correct?
  

22   A    Yes.
  

23                    MR. HAWKINS:  My form objection was
  

24              related to you said she was aware of a
  

25              call on June 24th at 9 p.m.  You're not
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   1              specific as to the time of the awareness.
  

 2                    MR. WEBB:  Fair enough.
  

 3   BY MR. WEBB:
  

 4   Q    She noted for you that a call was made on
  

 5        June 24th at 9:45 p.m.
  

 6   A    Yes.
  

 7   Q    And that was made going through -- that she
  

 8        commented on that simply going through the
  

 9        medical record, is that right, her medical
  

10        form?
  

11   A    That's the way I recall it, yes.
  

12   Q    She noted that her father had called the jail
  

13        and there was a complaint of chest pain that
  

14        was noted; is that right?
  

15   A    Correct.
  

16   Q    Did Nurse Harper ever amend or otherwise
  

17        provide to you any information about comments
  

18        of drug use after the report was received?
  

19   A    No.
  

20   Q    And Nurse Harper actually described that she
  

21        had been told Kasie Ducharme was shooting up
  

22        drugs; is that right?
  

23   A    Correct.
  

24   Q    And would you agree with me that shooting up
  

25        would be intravenous drug use with a needle?
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   1   A    Yes.
  

 2   Q    I guess there's no other way to intravenous
  

 3        drug use.
  

 4                    So other than taking Nurse Harper's
  

 5        statement, there was no follow-up on what her
  

 6        conclusions were or what she believed to have
  

 7        been wrong with Ms. Ducharme.
  

 8   A    No.
  

 9   Q    She didn't speculate as to what happened to
  

10        Ms. Ducharme?
  

11   A    No.
  

12   Q    You didn't ask her?
  

13   A    No.
  

14   Q    Now with regard to the tampon, you
  

15        reinterviewed Tammy Harper or spoke with Tammy
  

16        Harper on June 29th?
  

17   A    Yes.
  

18   Q    And a decision was reached to destroy a tampon
  

19        that had already been held as evidence; is that
  

20        right?
  

21   A    Correct.
  

22   Q    The tampon had been bagged and was part of the
  

23        evidentiary chain that was along with the
  

24        materials that the coroner had collected or did
  

25        you have the tampon?
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   1   A    I think we collected the tampon out at the -- I
  

 2        think it was taken out of the trash and we
  

 3        collected it.
  

 4                    MR. KEELEY:  There's also a listing
  

 5              of underwear, so are you making a
  

 6              distinction between -- it says underwear
  

 7              with a tampon.  I just want to be sure
  

 8              that we're on the same track.
  

 9   A    Yes.
  

10   BY MR. WEBB:
  

11   Q    Were the underwear and the tampon bagged
  

12        together?
  

13   A    They were all stuck together and thrown in the
  

14        trash, so we didn't try to separate 'em.
  

15   Q    So they were seized, bagged and identified as
  

16        one evidence item?
  

17   A    Yes.
  

18   Q    And you consulted with Nurse Harper before the
  

19        decision was made to throw those items away.
  

20   A    Yes.
  

21   Q    And Nurse Harper felt they didn't have any
  

22        evidentiary value at all?
  

23   A    I think we then talked to Dr. Oberst who did
  

24        the autopsy and she agreed to destroy them
  

25        because of the nature of what they were.
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   1   Q    Did anyone, including Nurse Harper, discuss
  

 2        toxic shock syndrome or sepsis with you as part
  

 3        of the decision to destroy the tampon?
  

 4   A    Absolutely not.
  

 5   Q    It was not anything that was discussed?
  

 6   A    Not with me.
  

 7   Q    Did the term sepsis ever get mentioned by Nurse
  

 8        Harper at any point in your interview?
  

 9   A    No.
  

10   Q    Did she ever indicate or discuss infection of
  

11        any kind?
  

12   A    Not with me, no.
  

13   Q    In the course of describing the medical regimen
  

14        she involved herself in in treating Kasie
  

15        Ducharme, in any of her medical notes was there
  

16        a notation of any kind that infection had been
  

17        considered?
  

18                    MR. HAWKINS:  Object to form,
  

19              foundation.
  

20   A    I don't know.
  

21   BY MR. WEBB:
  

22   Q    Did you review the medical notes independent of
  

23        what Nurse Harper did to explain them?
  

24   A    I tried to read them, but they're hard to read
  

25        coming from a nurse.



Court Reporting Service, Inc. (316) 267-1201

KELLY HERZET - March 01, 2010

250

  
   1   Q    Obviously like you had said, you're not a
  

 2        medical doctor.
  

 3   A    No.
  

 4   Q    So you essentially just gathered the medical
  

 5        notes and took what Nurse Harper had to say and
  

 6        wrote it down.
  

 7   A    That's correct.
  

 8   Q    And then you interviewed Marla Park; is that
  

 9        right?
  

10   A    Yes.
  

11   Q    Was that before or after the decision to
  

12        destroy the tampon that you spoke to Marla
  

13        Park?
  

14   A    Would probably have been before.
  

15   Q    Did Nurse Park provide a written statement for
  

16        you?
  

17   A    No.
  

18   Q    10567 through 10572.  Other than I guess
  

19        courtesy to Nurse Park and Nurse Harper, is
  

20        there any reason why they were treated
  

21        differently as witnesses than everyone else?
  

22   A    I don't think they actually wanted to give a
  

23        written statement.  I think they just wanted to
  

24        be interviewed.
  

25   Q    Nurse Harper indicated to you that she did not
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   1        want to provide a written statement?
  

 2                    MR. HAWKINS:  Object to form.
  

 3   A    I can't honestly say why they didn't write a
  

 4        written statement.  I don't know.
  

 5   BY MR. WEBB:
  

 6   Q    And their interviews similarly were not audio
  

 7        or video recorded?
  

 8   A    No.
  

 9   Q    What we have as far as their memories in your
  

10        investigation are your field notes and
  

11        narrative report and then the medical records
  

12        you recovered; is that right?
  

13   A    That's what they worked off of, best that I
  

14        recall.
  

15                    MR. HAWKINS:  Just so the record's
  

16              clear, Christian, there is a handwritten
  

17              statement from Marla Park.  It's number
  

18              10049.
  

19                    MR. WEBB:  I didn't get a copy of
  

20              it.
  

21                    MR. HAWKINS:  It's not in your
  

22              file.
  

23   BY MR. WEBB:
  

24   Q    Undersheriff Herzet, so you don't have a copy
  

25        or you've never seen that before?
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   1   A    No.  No.
  

 2   Q    And so it was not collected as part of your
  

 3        interview with her?
  

 4   A    No.
  

 5                    MR. HAWKINS:  It's the same format
  

 6              filled out by Tammy Harper.
  

 7                    MR. WEBB:  10048.
  

 8   BY MR. WEBB:
  

 9   Q    And likewise, I didn't mark it but you didn't
  

10        gather a written statement from either of them?
  

11   A    No.
  

12   Q    Nurse Park -- was it your understanding that
  

13        Nurse Harper was the supervisor of the medical
  

14        facility?
  

15   A    That's correct.
  

16                    MR. HAWKINS:  Object to form.
  

17   BY MR. WEBB:
  

18   Q    Nurse Park worked as part of Nurse Harper's
  

19        staff at the medical facility from your
  

20        understanding?
  

21   A    That's my understanding.
  

22   Q    Did you gather any information in your
  

23        investigation as to how El Dorado Internal
  

24        Medicine and Nurse Harper had the medical
  

25        facility staffed?
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   1   A    No, sir.
  

 2   Q    You don't know if there was one medical person
  

 3        on duty or two at any given time?
  

 4   A    I didn't do anything about that.
  

 5   Q    And don't know what their hours were that they
  

 6        worked?
  

 7   A    No, sir.
  

 8   Q    So with Nurse Park and Nurse Harper, you
  

 9        essentially just had them walk through the
  

10        medical records and you made notes of what they
  

11        said?
  

12   A    Yes, sir.
  

13                    MR. KEELEY:  You're referring to
  

14              Nurse Park and I'm not sure that
  

15              that's -- at least by his report he has
  

16              her as a CMA, so I don't know whether
  

17              she's a nurse or not.
  

18                    MR. HAWKINS:  She's a CMA/CNA.
  

19                    MR. WEBB:  Marla Park.  Is that for
  

20              identification purposes better just to
  

21              call her Marla Park?
  

22                    MR. KEELEY:  Yes.  I just don't
  

23              want it attributed to him that he knew or
  

24              thought she was a nurse.
  

25   //
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   1   BY MR. WEBB:
  

 2   Q    Did you know what Marla Park's professional
  

 3        qualifications were?
  

 4   A    Just a CMA as I referred to her as.  Certified
  

 5        med aide.
  

 6   Q    And the information you gathered from her was
  

 7        similar to the way Nurse Harper did it, which
  

 8        would be going through the medical report and
  

 9        you just wrote down what she said?
  

10   A    Yes.
  

11   Q    And was Marla Park working on June 25th earlier
  

12        in the day but not at the time of the call --
  

13        7:45 call?
  

14   A    I believe so.
  

15   Q    I apologize.  She was there.  Park was on duty
  

16        and was the one that called Nurse Harper; is
  

17        that right?
  

18   A    Correct.
  

19   Q    And you gathered your -- your written notes
  

20        with her are three pages it appears -- no, I'm
  

21        sorry, two full pages?
  

22   A    Yes.
  

23   Q    And you used those to complete your written
  

24        report?
  

25   A    Yes.
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   1   Q    And there was no follow-up with Marla Park
  

 2        after June 29th?
  

 3   A    No.
  

 4                      (Marked for identification
  

 5                       Deposition Exhibit Number 6.)
  

 6   BY MR. WEBB:
  

 7   Q    Undersheriff Herzet, I'm almost finished.  I
  

 8        appreciate your patience today.  I'm going to
  

 9        show you what's been marked as Deposition
  

10        Exhibit Number 6 for identification purposes.
  

11        That's an investigation checklist you use in
  

12        death investigations; is that right?
  

13   A    Yes, sir.
  

14   Q    And is that the death investigation checklist
  

15        you used in the present case?
  

16   A    Yes, sir.
  

17   Q    And with the checklist like that, do you
  

18        actually go down the checklist and complete it
  

19        all?
  

20   A    Most of the time the deputy that first arrives
  

21        on scene starts with the death scene checklist,
  

22        and as the detective arrives on scene takes it
  

23        and finishes it.  On this case it had to be
  

24        done by the detective because there wasn't a
  

25        deputy on scene that could do this.
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   1   Q    That form was just included with the file --
  

 2   A    Yes.
  

 3   Q    -- that was ultimately closed by you?
  

 4   A    Yes.
  

 5   Q    Was it provided to anyone outside of your file?
  

 6        Was it provided to Sheriff Murphy, was it
  

 7        provided to Attorney Satterfield?
  

 8   A    A copy of this would have been provided to the
  

 9        coroner for the death certificate.
  

10   Q    And there was no conclusory written findings
  

11        generated by you as a result of your
  

12        investigation?
  

13   A    No.
  

14   Q    You spoke with Dana and Jeff Rogers; right?
  

15   A    I did.
  

16   Q    When did you meet with them?
  

17   A    Actually met with them twice.  Shortly after
  

18        the death and then shortly after the autopsy.
  

19                    MR. KEELEY:  Clarification.
  

20              Shortly after the autopsy was performed
  

21              or the autopsy report received?
  

22   A    After the autopsy was complete, I never talked
  

23        to them after that -- after the autopsy report
  

24        was completed.
  

25   //
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   1   BY MR. WEBB:
  

 2   Q    Did you create any written reports or interview
  

 3        notes with regard to your meetings with the
  

 4        Rogers family?
  

 5   A    No.
  

 6   Q    Did anyone go with you in your meetings with
  

 7        the Rogers family?
  

 8   A    Randy Ewy.
  

 9   Q    Did you describe at any point to the Rogers in
  

10        your meetings the status of your investigation?
  

11   A    Just that we were going to try to figure out
  

12        what had happened to Kasie.
  

13   Q    And you explained details of the investigation
  

14        as you had them at the time, did you not?
  

15   A    I believe I did.
  

16   Q    You described the shower incident to them?
  

17   A    I did.
  

18   Q    You explained that the women in the dormitory
  

19        were hard-nosed you felt but very compassionate
  

20        about this situation.  Do you remember that?
  

21   A    I kind of recall that, yes.
  

22   Q    Did you explain to them that you had two
  

23        children of your own, two daughters?
  

24   A    Uh-huh.
  

25   Q    And you explained that the phone calls and
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   1        video was recorded -- or phone calls had been
  

 2        recorded and that there would be video
  

 3        available and you promised them you would
  

 4        gather that information?
  

 5   A    Correct.
  

 6   Q    Did the Rogers family agree to cooperate in any
  

 7        way in your investigation?
  

 8   A    Yes.  I knew the Rogers family and they were
  

 9        very cooperative my first interview.  My second
  

10        interview, no.  It didn't last long and they
  

11        didn't want me in their home.
  

12   Q    They were upset, weren't they?
  

13   A    They were upset and wanted me and Randy out of
  

14        there.
  

15   Q    And you respected their wishes that second
  

16        meeting and left?
  

17   A    Yes, I did.
  

18   Q    Was there ever any additional attempt to follow
  

19        up with them?
  

20   A    No.
  

21   Q    Were they provided any sort of final statement
  

22        on your investigation?
  

23   A    I actually think I did call and leave a message
  

24        one time to call me and I would be more than
  

25        happy to come talk to 'em, but I never received
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   1        a phone call from them.
  

 2   Q    What was the purpose of your investigation?
  

 3   A    To find out what happened to Kasie Ducharme at
  

 4        the Butler County Jail to see if anything
  

 5        criminal had occurred to her while being
  

 6        incarcerated and being housed at the jail.
  

 7   Q    With criminal investigations, are reports
  

 8        usually forwarded to the County attorney for
  

 9        consideration for review for charging?
  

10   A    Yes.
  

11   Q    That was not done in this case, was it?
  

12   A    No.
  

13   Q    Was any consideration ever made to requesting
  

14        an outside agency perform the primary function
  

15        of investigating a death at the Butler County
  

16        Jail?
  

17   A    I thought we had that with the Kansas Bureau of
  

18        Investigation.  I thought it was their
  

19        investigation, I was the assisting agency since
  

20        it occurred in the Butler County Jail, but it
  

21        went just the opposite way.  I was throwed
  

22        right in the middle of it and did question the
  

23        sheriff several times on why am I investigating
  

24        this and not the KBI.  This is our department,
  

25        why am I doing this, and he just told me to do
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   1        it.
  

 2   Q    Sheriff Murphy did?
  

 3   A    Yeah.
  

 4   Q    To your knowledge, was there any effort by
  

 5        Sheriff Murphy to communicate with I guess it
  

 6        would have been Attorney General Morrison or
  

 7        his staff to have this investigation taken over
  

 8        by the KBI and the attorney general's office?
  

 9   A    None to my recollection.
  

10   Q    Did you make any written request?
  

11   A    No.
  

12   Q    Sheriff Murphy tells you to do it, you do it?
  

13   A    That's pretty much it.
  

14                    MR. WEBB:  I appreciate your time
  

15              very much today.  I don't have any
  

16              further questions.
  

17                    MR. HAWKINS:  Mr. Herzet, I just
  

18              have one area.  It was going to be two
  

19              but Mr. Webb asked about it already so I
  

20              appreciate that, Christian.
  

21
  

22                     CROSS EXAMINATION
  

23   BY MR. HAWKINS:
  

24   Q    Earlier in the deposition you said I believe
  

25        something to the effect that you closed your
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   1        file because you concluded it was medical, and
  

 2        I don't want anybody to get confused by what
  

 3        you meant when you said you concluded it was
  

 4        medical.  At the end of your deposition you
  

 5        testified that the purpose of your
  

 6        investigation is to determine whether anything
  

 7        criminal occurred.  Can you just clarify for us
  

 8        what you mean by you concluded it was medical?
  

 9   A    Well --
  

10   Q    Are you referring to a medical cause of death?
  

11   A    By reading the autopsy report, I went by the
  

12        conclusion that it was a natural death.  I see
  

13        nothing criminal for me to ask for prosecution
  

14        against a detention deputy.  I seen really no
  

15        wrongdoing on the sheriff's department's part,
  

16        so I had no criminal case so I basically
  

17        cleared the case.
  

18   Q    You weren't implying that you were critical of
  

19        medical staff in any fashion when you said you
  

20        concluded it was medical?
  

21   A    No.
  

22                    MR. HAWKINS:  Thank you.
  

23                    MR. KEELEY:  I don't have any
  

24              questions.
  

25                    MR. WEBB:  I don't have anything in
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   1              follow-up.
  

 2                    MR. KEELEY:  We'll read and sign.
  

 3              Where do you want the court reporter to
  

 4              send the transcript?  To your home or
  

 5              office?
  

 6                    THE WITNESS:  Send it to here will
  

 7              be fine.  141 South Gordy, El Dorado,
  

 8              Kansas, 67042.
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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   1             I, KELLY HERZET, the witness herein, have
  

 2   read the transcript of my testimony, and the same is
  

 3   true and correct to the best of my knowledge, with
  

 4   the exception of the changes noted on a separate
  

 5   page, together with notation of the reasons for
  

 6   making such corrections.
  

 7
  

 8
                       _______________________________

 9                       KELLY HERZET
  

10
   STATE OF KANSAS  )

11                    ) ss:
   BUTLER COUNTY    )

12
  

13              Subscribed and sworn to before me, the
  

14   undersigned authority, this the ____ day of
  

15   ___________, 2010.
  

16
  

17
                       _____________________________

18
                       Notary Public, _________ County

19                       State of Kansas
  

20
   My appointment expires:

21
   _______________________

22
  

23   Janelle E. Lindeman, C.S.R.
  

24
  

25
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   1                   C E R T I F I C A T E
  

 2
  

 3   STATE OF KANSAS  )
                    ) ss:

 4   SEDGWICK COUNTY  )
  

 5             I, Janelle E. Lindeman, certify that the
  

 6   foregoing deposition was stenographically recorded
  

 7   by me as stated in the caption.  The deponent was
  

 8   duly sworn to tell the truth, the whole truth, and
  

 9   nothing but the truth.  The colloquies, statements,
  

10   questions and answers thereto were reduced to
  

11   typewriting under my direction and supervision and
  

12   the deposition is a true and correct record of the
  

13   testimony/evidence given by the deponent.
  

14             I further certify that I am not a relative
  

15   or employee or attorney or counsel of any of the
  

16   parties, nor am I a relative or employee of such
  

17   attorney or counsel, nor am I financially interested
  

18   in the action.
  

19             WITNESS my hand and official seal at
  

20   Wichita, Sedgwick County, Kansas, this 15th day of
  

21   March, 2010.
  

22                          ____________________________
                          JANELLE E. LINDEMAN

23                          Certified Shorthand Reporter
  

24   Costs:________________
  

25
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BUTLER COUNTY BOARD OF COMMISSIONERS 

Tuesday, February 11, 2003 
  

Commission Chairman Will Carpenter called the Butler County Board of 
Commissioners to order at 9:00 a.m. Present were Commissioner Phil Anderson, 
Commissioner Randy Doll, Commissioner Bill Shriver, Commissioner Will 
Carpenter, Commissioner Mike Wheeler, Administrator Will Johnson Jr., and Clerk 

Brenda Brychta.� 
  
APPROVAL OF ADS & ABATES 

Commissioner Shriver motioned to approve the Ads in the amount of $821.92 and 

Abates in the amount of $8,253.96.� Commissioner Doll seconded the 

motion.� Motion passed 

�5-0. 
  
ITEMS OF BUSINESS 
  

ITEM #1 � RECEIVE SEALED BIDS FROM MEDICAL SERVICE 

PROVIDERS FOR COUNTY JAIL. 
Butler County Jail Department Director, Ben Crooks, came before the Board of 
Commissioners with sealed bids from Medical Service Providers for the County jail. 

Commissioner Shriver opened the sealed bids.� First bid opened was from Dr. 

Richard Kuhns in the amount of $230,880.00 per year.� The sealed bid from 
Southeast Healthcare of South Carolina, was in the amount of $333,232.28 for the 
first year, $343,229.24 for the second year and $353,526.11 for the third year. 
  
Commissioner Doll motioned to accept the bids from Dr. Kuhns and Southeast 
Healthcare and have Mr. Crooks review each bid and return next week with his 

recommendation.� Commissioner Anderson seconded the motion.� Motion carried 
5-0. 
  
Mr. Crooks also reported on the progress of the new jail and stated that there is a 

problem with the air balance in the heating and cooling system.� The contractors are 

now checking this out.� Screens are being installed, training is on schedule and 

everything is progressing on time and under budget.� Mr. Crooks stated that the 
transfer of inmates will be made quickly and with no prior notice to 

inmates.� �Media day will be next Friday, February 21, 2003. 
  
Mr. Crooks stated that a U. S. Marshall voiced concern about no perimeter fence 

being around the new jail.� This may be something to look into in the future. 

� 



ITEM #2 � CONSIDER INTERLOCAL AGREEMENT FOR THE SOUTH 

CENTRAL METRO REGION FOR BIOTERRORISM PREPAREDNESS AND 

RESPONSE. 
Health Department Administrator, Carol A. Borger, came before the Board of 
Commissioners seeking approval of the interlocal agreement for the South Central 
Metro Region, which will include Cowley, Harper, Harvey, Marion, Reno, Sedgwick 

and Sumner Counties.� The purpose of this group, SCMR, will be to train for mass 
care situations, coordinate surveillance and reporting and enhance hospital, physician 

and local Health Department Bioterrorism and infectious disease activities.� Failure 
to regionalize would mean that we would not receive the extra grant dollars. 
  
Commissioner Shriver motioned to accept the interlocal agreement for the South 

Central Metro Region.� Commissioner Doll seconded the motion.� Motion carried 
5-0. 
  

ITEM #3 � CONSIDER RESOLUTION CHANGING THE NAME OF THE 

DEPARTMENT OF EMERGENCY MANAGEMENT TO THE 

DEPARTMENT OF EMERGENCY MANAGEMENT AND HOMELAND 

SECURITY. {RES. NO. 03-17} 
Director of Emergency Management Services, Jim Schmidt, came before the Board of 
Commissioners for consideration of a resolution to change the name of the 
Department of Emergency Management to the Department of Emergency 

Management and Homeland Security.�� In a recent meeting with the State of 
Kansas Adjutant Generals office, it was recommended that each county include 
homeland security coordination in duties and responsibilities as well as the name of 
the department. 
  
Commissioner Doll motioned to approve Resolution No. 03-17 changing the name of 
the Department of Emergency Management to the Department of Emergency 

Management and Homeland Security.� Commissioner Shriver seconded the 

motion.� Motion carried 
5-0. 
  

ITEM #4 � CONSIDER ADDITION TO THE EMS OFFICE POLICY 

CONCERNING CLAIMS THAT HAVE BEEN SENT TO COLLECTIONS. 
Emergency Medical Services Administrative Assistant, Nancy Ratzlaff, came before 
the Board of Commissioners for consideration of an addition to the EMS Office 

Policy concerning claims that have been sent to collections.� This addition states that 
once a claim has been sent to collections no further action will be taken on that claim 

by the billing office.� Any subsequent payment arrangements the patient wishes to 



make must be made through the appropriate collection agency and payment should be 
made directly to that agency. 
  
Commissioner Doll motioned to approve the addition to the EMS Office Policy 

concerning claims that have been sent to collections.� Commissioner Wheeler 

seconded the motion.� Motion carried 5-0. 

� 
  

ITEM #5 � CONSIDER APPOINTMENTS TO VACANCIES ON THE SOLID 

WASTE MANAGEMENT PLANNING COMMITTEE AS RECOMMENDED 

BY REPRESENTED ENTITIES. 
Director of Public Works, Darryl Lutz, came before the Board of Commissioners for 
consideration of appointments to two vacancies on the Solid Waste Management 

Planning Committee as recommended by represented entities.� The City of Rose Hill 

has nominated Joel Pile to fill their vacancy.� This position is for an unexpired term 
that is subject to reappointment in January, 2005. The City of Augusta has nominated 

Dennis Pfieffer to fill the vacancy in their position 2.� This position is for an 
unexpired term that is subject to reappointment in January, 2004. 
  
Commissioner Shriver motioned to affirm the appointment of Dennis Pfieffer to the 
Solid Waste Management Planning Committee by the City of 

Augusta.� Commissioner Wheeler seconded the motion.� Motion carried 5-0. 
  
Commissioner Anderson motioned to affirm the appointment of Joel Pile to the Solid 

Waste Management Planning Committee by the City of Rose Hill.� Commissioner 

Shriver seconded the motion.� Motion carried 5-0. 
  
  
Mr. Lutz will be providing the Board of Commissioners with meeting attendance 
report on the members of Solid Waste Management Planning Commission and an 
update on 
on the Solid Waste Plan. 
  

ITEM #6 � CONSIDER APPROVAL OF THE PROPOSALS FOR BUTLER 

COUNTY TO PROVIDE CONSTRUCTION ENGINEERING SERVICES FOR 

THE CONSTRUCTION OF THE WEST BRANCH WHITEWATER RIVER 

BRIDGE PROJECT AND TO RECEIVE FEDERAL AID REIMBURSEMENT 

FOR THESE SERVICES. 
Director of Public Works, Darryl Lutz, came before the Board of Commissioner for 
approval of the proposal for Butler County to provide construction engineering 
services for the construction of the West Branch Whitewater River Bridge Project and 



to receive Federal Aid reimbursement for these services.�� KDOT requires an 
agreement with Butler County for construction engineering services on Federal Aid 

County projects.� Upon KDOT�s approval of the proposal, they will return a 
formal agreement to Butler County for approval and execution. 
  
Commissioner Shriver motioned to approve the proposal for Butler County to provide 
construction engineering services for the construction of the West Branch Whitewater 
River Bridge Project No. 8C-3640-01 in the estimated amount of $48,269.41 and to 

receive Federal Aid reimbursement for these services.� Commissioner Wheeler 

seconded the motion.� Motion carried 5-0. 
  
OTHER ITEMS OF BUSINESS: 
Administrator Johnson came before the Board of Commissioners to discuss the need 

to consult with A.G.H. on Human Resource questions.� Due to budget restraints the 
plan to hire a Human Resource Director has been postponed to August, 2003. 

� 
Administrator Johnson came before the Board of Commissioners to recommend a 
monthly informal meeting of the Board of Commissioners and the heads of the 

County Departments.� The Board is in full agreement and a date will be set. 
  
Commissioner Carpenter nominated Malissa Nesmith to the Planning Commission 

from District 3.� Commissioner Doll seconded the nomination.� Motion carried 5-
0. 
  
Commissioner Carpenter asked Mr. Johnson to provide an update on the Wholesale 

Water District.� 
  
ADJOURN 
Commissioner Shriver motioned to adjourn the Butler County Board of 

Commissioners meeting of 2/11/03 at 10:45 AM.� Commissioner Wheeler seconded 

the motion.� Motion carried 5-0. 

BUTLER COUNTY BOARD OF COMMISSIONERS 

Monday, June 2, 2003 

Commission Chairman Will Carpenter called the Butler County Board of 
Commissioners to order at 9:00 a.m. Present were Commissioner Phil Anderson, 
Commissioner Randy Doll, Commissioner Bill Shriver, Administrator Will Johnson 
Jr., and Clerk Brenda Brychta. Commissioner Mike Wheeler was absent. 



APPROVAL OF MINUTES 

Commissioner Anderson motioned to approve the Minutes of the Butler County 
Commission Meetings of Monday, May 26, 2003 and Tuesday, May 27, 2003. 
Commissioner Shriver seconded the motion. Motion carried 4-0 

APPROVAL OF VOUCHERS 

Butler County Director of Finance, Don Engels came before the Board of 
Commissioners to present the vouchers for June 2, 2003, in the amount of 
$877,635.45. 

Commissioner Carpenter motioned to approve the vouchers in the amount of 
$877,635.45. Commissioner Anderson seconded the motion. Motion carried 4-0. 

ADS AND ABATES 

Commissioner Doll motioned to approve Adds & Abates #2148. Adds are in the 
amount of $1,506.12 and Abates are in the amount of $5,798.54. Commissioner 
Anderson seconded the motion. Motion carried 5-0. 

ITEM #1 � RECEIVE LARRY POWELL, DIRECTOR OF ECONOMIC 

DEVELOPMENT TO PRESENT MONTHLY REPORT. 

Larry Powell, Director of Economic Development, came before the Board to present 
his monthly report on meetings with existing businesses/owners, railroad activity, new 
business prospects and close out of projects. 

Mr. Powell reported on several encroachments on railroad easements and stated that 
he was in contact with those responsible and would report later on the progress. 

Mr. Powell stated that he was meeting with Chuck Schneider of Schneider Grain, 
tomorrow night, to sign a new lease and collect the 2002 past due lease payment. 
Powell stated that Ms. McClure of McClure Construction has been out of town, until 
this week, so he hopes to have that lease signed this week, also. 

ITEM #2 � CONSIDER TABLED BYLAWS FOR BUTLER COUNTY 

ECONOMIC DEVELOPMENT. 

Larry Powell, Director of Economic Development, came before the Board for 
consideration of the Bylaws of Butler County Economic Development. 



Commissioner Shriver motioned to approve the bylaws of the Economic Development 
Board and allow the Chair to sign. Commissioner Anderson seconded the motion. 
Motion carried 4-0.  

ITEM #3 � CONSIDER AGREEMENT FOR MEDICAL SERVICES WITH 

EL DORADO INTERNAL MEDICINE, L.L.C. 

Administrator Johnson came before the Board for approval of the agreement for Dr. 
Kuhns and staff to provide comprehensive health care at the Detention Center by 
licensed health care professionals. 

Commissioner Doll motioned to approve the agreement with Dr. Kuhns to provide 
comprehensive health care at the Detention Center by licensed health care 
professionals and allow the Chair to sign. Commissioner Shriver seconded the motion. 
Motion carried 4-0. 

ITEM #4 � CONSIDER DOCUMENTS RELATING TO TRANSFERS OF 

LEASES AND INSURANCE COVERAGE FOR FIRE DISTRICT #1 TO THE 

CITY OF ANDOVER. 

Will Johnson, County Administrator, came before the Board for approval of 
documents relating to transfer of leases and insurance coverage for Fire District #1 to 
the City of Andover. 

The first document is an agreement between Koch Financial Corporation, Butler 

County and City of Andover regarding Andover�s assumption of the lease payments 
on equipment purchased by Butler County Fire District #1 (BCFD) through lease-
purchase agreements with Koch Financial. 

Commissioner Doll motioned to approve the Novation Agreement with the Fire 
District #1, the City of Andover and Koch Financial Corporation, which, in summary 
transfers the leases of fire trucks from Fire District #1 to City of Andover, and allow 
the Chair to sign. Commissioner Shriver seconded the motion. Motion carried 4-0. 

The second document is an agreement between City of Andover and BCFD #1 stating 
that both will be insured under the same policy sharing the same limits as respects 
Emergency Services each is providing under contract. 

Commissioner Doll motioned to approve the agreement stating that both the City of 
Andover and BCFD #1 will be insured under the same policy sharing the same limits 
as respects Emergency Services each is providing under contract and allow the Chair 
to sign. Commissioner Shriver seconded the motion. Motion carried 4-0. 



RECESS 

Commissioner Carpenter called a 10-minute recess of the Board at 10:00 AM. 

RECONVENE 

Commissioner Carpenter reconvened the meeting of the Board at 10:10 AM. 

ITEM #5 � WORK SESSION � BUILDING & GROUNDS 

Lewis Hughey, Administrator of Building and Grounds, came before the Board to 
discuss the maintenance and upkeep of all county buildings and equipment. 

Commissioner Carpenter suggested they explore any options for putting maintenance 
work out to bids for service such as heating & air conditioning, electrical, plumbing, 
janitorial and lawn service. 

Administrator Johnson and Mr. Hughey will work together to discuss ideas, make 
suggestions and present a summary in a week or two. 

OTHER ITEMS TO COME BEFORE THE BOARD 

Commissioner Anderson verified, with the Board, the dinner with the City of Andover 

at Mascio�s Restaurant on Wednesday, June 11, 2003 at 6 P.M. 

Administrator Johnson reminded the Board of the June 10, 2003 dinner at Butler 
County Community College and the evening meeting of the Board at 7 P.M. There 
will be no morning session of the Board on this date. 

Upcoming evening Meetings of the Board of Commissioners: 

June 17, 2003 at 7 P.M. meet in the City of Douglass. 

July 15, 2003 at 7 P.M. meet in the City of Benton. 

There will be no morning sessions of the Board on these dates. Administrator Johnson 
will publish this information. 

Pam Dunham, Administrator of GIS/Mapping, William Wagner, also of 
GIS/Mapping, and Terry Chastain, of Computer Services, came before the Board to 
demonstrate the internet capability to pull up maps showing CAMA numbers, County 
Districts, Aerial views, etc. 



Commissioner Anderson asked to verify the start of the budget process. Johnson 
stated the budget process starts July 7, 2003 and should last about 2 weeks. 

Administrator Johnson informed the Board that the Johnson County contract with the 
new jail is still in processing. Butler County has offered the Linebacker insurance 
policy, which will cover anything over $500,000 and up to $1,000,000 to Johnson 
County and are waiting for a response. 

Commissioner Doll informed the Board that the State of Kansas still has the lease, for 
approval, between the County and landowners of Bridlewood and when he receives it 
he will have it reviewed by County Counsel and then bring it to the Board.. 

Administrator Johnson informed the Board that there was a meeting with the 
Emergency Medical Services, 911, Emergency Management and the Sheriff on the 
closing of Highway 77 between Augusta and Douglass by KDOT. Serious concerns 
exist because there will not be an access road while this road is closed.. 

EXECUTIVE SESSION 

At the request of Administrator Johnson, Commissioner Shriver motioned to adjourn 
to Executive Session for 5 minutes, at 11:30 AM, to discuss personnel matters of non-
elected personnel. Commissioner Carpenter seconded the motion. Motion carried 4-0. 

RECONVENE 

Commissioner Carpenter reconvened the meeting of the Board at 11:35 AM. 

ADJOURN 

Commissioner Doll motioned to adjourn the meeting of the Board on June 2, 2003 at 
11:35 AM. Commissioner Carpenter seconded the motion. Motion carried 5-0. 

BUTLER COUNTY BOARD OF COMMISSIONERS 

Monday, January 7, 2008 

CALL TO ORDER 

Commission Chairman Randy Waldorf called the Butler County Board of 
Commissioners to order at 9:00 a.m.  Present were Commissioner Will Carpenter, 
Commissioner Jeff Masterson, Commissioner Mike Wheeler, Commissioner Dan 
Woydziak, Administrator Will Johnson, Jr., and Clerk Recorder Tammy Bridges.   



APPROVAL OF MINUTES  

Commissioner Wheeler motioned to approve the minutes of the Butler County 
Commission Meeting of Monday, December 31, 2007 as written.  Commissioner 
Masterson seconded the motion.  Motion carried 5-0.    

ITEM #1 – RECEIVE DR. RICHARD KUHNS AND TAMARA HARPER TO 
DISCUSS  

OVERVIEW OF MEDICAL CONTRACT FOR THE JAIL 

Dr. Richard Kuhns and Tamara Harper, Nurse Practitioner, came before the Board to 
discuss an overview of the medical contract for the Jail.  Dr. Kuhns stated that Ms. 
Harper has done a superb job and spends at least 40 hours per week providing health 
care at the jail, while the minimum is 20 hours.  Ms. Harper updated the Board on the 
scope of care, services provided, and pharmaceutical costs.  Commissioner Waldorf 
asked about attracting inmates because the county provides a high level of medical 
care on site.  Ms. Harper said other counties and the U.S. Marshals do send inmates 
with medical needs to us because of the onsite medical care. Commissioner Waldorf 
noted that he is concerned about providing medical care at the jail over and above 
what is statutorily required.  Sheriff Craig Murphy said we are trying to control the 
medical costs at the jail and are mindful about purchasing supplies for the best price.  
No action was taken.  

ITEM #2 – CONSIDER APPROVAL OF AN ANNUAL SCANNER 
MAINTENANCE AGREEMENT FOR THE REGISTER OF DEEDS  

Will Johnson, Administrator, came before the Board for approval of a basic scanner 
maintenance agreement for the Register of Deeds.  This agreement is for on site 
maintenance and repair of scanner hardware for the Fujitsu scanner for an annual cost 
of $638.00. Commissioner Wheeler motioned to approve the basic scanner 
maintenance agreement with Galaxie Business Equipment, Inc. for the Register of 
Deed’s office and allow the Chair to sign. Commissioner Carpenter seconded the 
motion.  Motion carried 5-0.   

Sheriff Craig Murphy introduced Mr. Dennis Phillips, Sheriff Department Financial 
Analyst. Commissioner Waldorf welcomed him aboard.  Commissioner Masterson 
and the Board discussed talking to Dr. Kuhns about medical staffing at the jail.    

 

 



ITEM #3 – CONSIDER ANNUAL APPOINTMENTS FOR THE BUTLER 
COUNTY COUNCIL ON AGING AND PLANNING AND ZONING 
APPOINTMENTS  

Commissioner Masterson motioned to reappoint Jim Ralston to the Planning and 
Zoning Board.  Commissioner Wheeler seconded the motion.  Motion carried 5-0. 
Commissioner Woydziak motioned to appoint Catherine Pottorff to the Council on 
Aging. Commissioner Wheeler seconded the motion.  Motion carried 5-0.  

ITEM #4 – WORK SESSION  

Administrator Johnson presented comments and issues from Staff to the Board 
regarding the software company for the county, CIC.  Administrator Johnson felt that 
the CIC system may not be as efficient as some believe it to be, doesn’t have as many 
features, and is a lot more cumbersome than other systems.  Administrator Johnson 
noted that he believes that the system is doing what we pay them to do but would also 
like to address why the CIC system doesn’t have some of the features that Infinitec 
does.     

Administrator Johnson noted that the new CIC windows based platform is being beta 
tested in a smaller county and Infinitec probably won’t have a windows based 
platform until 2010. Administrator Johnson commented that it isn’t prudent to look at 
the windows based platform now, but in the future can’t justify staying on an AS400 
platform.  He commented that everything is moving toward a server-based platform.  
Commissioner Waldorf noted that we need to make sure CIC is doing what we are 
paying them to do.  No action was taken.  

APPROVAL OF VOUCHERS  

Commissioner Woydziak motioned to approve the vouchers for January 7, 2008 in the 
amount of $144,217.50.  Commissioner Carpenter seconded the motion.  Motion 
carried 5-0.  

OTHER ITEMS OF BUSINESS TO COME BEFORE THE BOARD OF COUNTY  

COMMISSIONERS  

Commissioner Wheeler stated that the El Dorado Chamber dinner will be on Monday, 
January 14.  

Commissioner Waldorf brought up the Washington, D.C. trip on March 1-5.  The 
Board will  



discuss arrangements in tomorrow’s meeting.  

Administrator Johnson and the Board discussed the bids for vehicles for the County 
Appraiser  

Department and Community Corrections.  These will be addressed in tomorrow’s 
meeting.  

ADJOURNMENT  

Commissioner Woydziak motioned to adjourn the meeting of the Board at 10:05 a.m.   

Commissioner Masterson seconded the motion.  Motion carried 5-0.   

BUTLER COUNTY BOARD OF COMMISSIONERS 

Monday, June 23, 2008 

 
CALL TO ORDER    
Commission Chairman Dan Woydziak called the Butler County Board of Commissioners to 
order at 9:00 a.m.  Present were Commissioner Will Carpenter, Commissioner Jeff Masterson,  
Commissioner Randy Waldorf, Commissioner Mike Wheeler, Administrator Will Johnson, Jr.,  
and Clerk Recorder Paula Stoskopf.  
    
APPROVAL OF MINUTES  
Commissioner Woydziak noted to the Board that the Clerk Recorder had been notified of the  
correct spelling of Calvin Hinde and his address of 101 S. Lincoln in the Minutes of Monday, 
June 9th  and that the corrections had been made. Commissioner Masterson motioned to approve 
the minutes of the Butler County Commission Meeting of Monday, June 16, 2008 as amended.  
Commissioner Waldorf seconded the motion. Motion carried 4-0 with one abstention.  
Commissioner Woydziak abstained due to the fact that he was absent on June 16th.  
 
ITEM #1 – RECEIVE ROGER HANNAFORD, CANDIDATE FOR DISTRICT #70  
REPRESENTATIVE  
Roger Hannaford, Republican Candidate for District 70 Representative, came before the Board 
to introduce himself and his candidacy for the 70th and to acquaint himself with those 
Commissioners who are in that district.  Commissioners Waldorf, Carpenter, and Wheeler are 
within the 70th.  Mr. Hannaford stated that Don Dahl, the current Representative, had contacted 
him and asked him to run.  He felt this was an honor and he assured Mr. Dahl that he would do a 
good job for the 70th if elected.  Commissioner Waldorf noted that he has known Mr. Hannaford 
for many years and was glad to see him running for this office.  Commissioner Waldorf stated 
that he felt Mr. Hannaford would do a good job in representing the 70th  District.  
 
ITEM #2 – PRESENT KATHY MILLER AND CHRIS SHAFT, EMS DEPARTMENT,  
WITH A SPOTLIGHT AWARD AND GIFT CERTIFICATE 
Will Johnson, County Administrator, came before the Board to present the Spotlight Award to  



Kathy Miller and Chris Shaft, EMS Department for their leadership, dedication, coordination, 
and planning of the EMS Kids Camp 2008.  Commissioner Woydziak presented them with their 
award and gift certificate.  Administrator Johnson thanked them for their efforts.  
 
ITEM #3 – CONSIDER APPROVAL TO ALLOW THE EMS DEPARTMENT TO APPLY  
FOR A COMMERCIAL EQUIPMENT DIRECT ASSISTANCE PROGRAM GRANT TO  
OBTAIN A RAPID DEPLOYMENT KIT-SURVEILLANCE SYSTEM  
 
Darrell Kohls, Butler County EMS, came before the Board on behalf of Grant Helferich, 
Director of EMS, for approval to apply for a Commercial Equipment Direct Assistance Program 
Grant to obtain a Rapid Deployment Kit-Surveillance System.  There is no cost to the County.  
Commissioner Masterson motioned to approve the EMS Department to apply for the  
Commercial Equipment Direct Assistance Program Grant to obtain a Rapid Deployment 
KitSurveillance System.  Commissioner Carpenter seconded the motion.  Motion carried 5-0. 
 
ITEM #4 – RECEIVE KATHY GUY, ASSISTANT DIRECTOR FOR EMERGENCY  
MANAGEMENT, TO BRIEFLY DISCUSS THE CREATION OF A DATABASE OF  
EMERGENCY SERVICES EQUIPMENT FOR BUTLER AND COWLEY COUNTIES 
Kathy Guy, Assistant Director for Emergency Management, came before the Board to discuss 
the creation of a database of emergency services equipment for Butler and Cowley Counties.   
Homeland Security has directed the State of Kansas to begin compiling a database of available  
emergency equipment that correlates to the National Incident Management Resource Typing  
system for use in requesting resources during disaster situations.  
Commissioner Waldorf motioned to approve the contract for a database of emergency services  
equipment for Butler and Cowley Counties and allow the Chair to sign.  Commissioner  
Masterson seconded the motion.  Motion carried 5-0. 
 
ITEM #5 – CONSIDER APPROVAL TO ALLOW THE TECHNOLOGY COMMITTEE  
TO RESEARCH AND DRAFT AN RFP FOR THE REPLACEMENT OF THE  
COURTHOUSE PHONE SYSTEM  
Scott Stoskopf, Computer Services Director, came before the Board for approval of the  
Technology Committee to research and draft an RFP for the replacement of the courthouse 
phone system.  The systems in the Historic Courthouse, the East Annex, & the Judicial Building 
are in need of replacement.  The phones from these buildings will be kept for parts to make 
repairs when needed for the remaining systems.  The RFP would include an option to tie in the 
other locations to the new system in the future.  The current system was purchased with 7 years 
of expected usefulness.  The system has been in place for almost 12 years and is no longer 
manufactured. Replacement parts are only available from old inventory, refurbished equipment, 
or the used market.  The phone system replacement has been estimated at $350,000 for a Cisco 
VoIP.  Commissioner Masterson motioned to allow the Technology Committee to research and 
proceed with a phone system replacement RFP.  Commissioner Woydziak seconded the motion.  
Motion carried 5-0.  
 
ITEM #6 – WORK SESSION – UPDATE ON BRIDGE DAMAGE  
Darryl Lutz, P.E., Public Works Director, came before the Board to give an update on the bridge  
damage that occurred due to the heavy rains that fell Sunday evening June 15th  and again on  



Monday, June 16th. At least two bridges were washed out to the point of being no longer in  
service and several other bridges will require significant repair work to their roadway 
approaches. The Public Works Department will be working with FEMA to determine if any 
federal assistance will be available for bridge replacement work.  Commissioner Woydziak will 
be touring with Mr. Lutz on the afternoon of June 23rd to view the damage.    
Commissioner Wheeler informed Mr. Lutz of a job well done by his employee Mike Craft in the  
handling of the sinkhole located down by Beaumont.    
 
ITEM #7 – WORK SESSION – FACILITY NEEDS 
Administrator Johnson presented the Board with an overview of the facility regarding space &  
storage needs.  He noted those needs that had been met.  Mr. Johnson stated that $80,000 has 
been calculated into the proposed CIP for construction of a 30 x 80 addition to the east side of 
the Bus Barn for document storage.  Administrator Johnson stated that the two immediate needs 
were for document storage and election machine storage.    
 
APPROVAL OF VOUCHERS   
Commissioner Wheeler motioned to approve the vouchers for June 23, 2008 in the amount of  
$452,989.54.  Commissioner Carpenter seconded the motion.  Motion carried 5-0.  
Commissioner Masterson inquired if Administrator Johnson could compile a summary of money  
spent on travel and meals as a countywide organization for 2007.  Administrator Johnson stated 
he would have that prepared for the Board.  
 
OTHER ITEMS OF BUSINESS TO COME BEFORE THE BOARD OF COUNTY  
COMMISSIONERS 
Commissioner Wheeler inquired if Buildings & Grounds mowed the lawns or was it hired done.   
Mr. Wheeler stated that he had seen it being done over the weekend and was curious.    
Administrator Johnson stated that Buildings & Grounds hires high school kids to do the mowing.  
The reason for seeing activity over the weekend is due to the need to do the mowing between all  
the rains we have been receiving.  
 
Commissioner Wheeler stated that Dr. Kuhns is interested in the in house medical services  
provided at the jail.  Administrator Johnson asked Commissioner Wheeler to share that with  
Sheriff Craig Murphy. 
  
Commissioner Wheeler noted the article stating that Sedgwick County hires high school kids as  
poll workers.  He felt this was a good way to get the young people involved in the process.  Ron  
Roberts, County Clerk, noted that this has been met with limited success in Butler County.  Mr.  
Roberts stated that he did have an ad going out at the College for election help.  
 
Commissioner Carpenter referred to the letter received from John Grange regarding the number 
of  accidents that happen along Hwy 254 near Towanda.  Commissioner Carpenter stated that he 
has been in contact with the Towanda City Commissioners concerning this matter.  
Commissioner Carpenter stated that even though there are stop signs in place, maybe a further 
help would be to place “look twice” signs prior to the stop signs approaching 254.     
 
 



Commissioner Carpenter discussed with the Board the issue of the County taking a taxpayer  
before BODA when they have won their appeal. The Board concurred that if a taxpayer appeals  
and wins it should be left at that. The Board agreed to discuss this further at a later date.  
 
Commissioner Masterson discussed with the Board Rural Water District #5 and its servicing  
issues. Commissioner Masterson noted that the problems that Stearman Estates in Benton has  
been experiencing with RWD #5 is now happening in Andover and the Prairie Creek Addition.  
Commissioner Masterson stated that he felt that the Board should support the cities.  
 
Commissioner Waldorf stated that it appears that the Augusta Valuations may not have gone 
down 5%, but actually may have increased slightly.  After discussion, the Board concurred that  
valuations should not be released until verified.  Administrator Johnson stated that he agreed 
with this decision.  The valuations will be available July 1st. 
 
Commissioner Woydziak informed the Board the Rose Hill Senior Center is looking for a new  
Director.  
 
Administrator Johnson informed the Board that the City of El Dorado has requested to hold the  
work session to discuss the sewer district issue on Monday, June 30th instead of July 7th. 
   
Commissioner Woydziak is available to attend on this date. The Board concurred to also attend  
on July 7th when the public is given opportunity to speak.    
 
Administrator Johnson notified the Board that Senate Bill 2590 did get approved for sales tax for  
communications and road projects.  
 
Administrator Johnson noted a letter received from KDHE regarding air quality standards for  
ozone in the County. Administrator Johnson wanted the Board to be aware of this letter, as this  
will likely be an unfunded mandate that the County will be responsible for.  
 
ADJOURNMENT  
Commissioner Waldorf motioned to adjourn the meeting of the Board at 11:03 a.m.   
Commissioner Wheeler seconded the motion.  Motion carried 5-0.  
**The Commission attended the luncheon at the Augusta Senior Center at 11:45 a.m.**  
 

BUTLER COUNTY BOARD OF COMMISSIONERS 

Tuesday, October 14, 2008 

 
CALL TO ORDER    
Commission Chairman Dan Woydziak called the Butler County Board of Commissioners to 
order at 9:03 a.m.  Present were Commissioner Will Carpenter, Commissioner Randy Waldorf,  
Commissioner Jeff Masterson, Administrator Will Johnson, Jr., and Executive Assistant Sandy  
Zieman.    
    
 
 



ITEM #1 – CONSIDER APPROVAL OF THE CONTRACT BETWEEN ADVANCED  
CORRECTIONAL HEALTHCARE, INC. AND BUTLER COUNTY TO PROVIDE  
HEALTH SERVICES AT THE BUTLER COUNTY DETENTION CENTER 
 
Dennis Phillips came before the Board for approval of the contract between Advanced  
Correctional Healthcare, Inc. and Butler County to provide health services at the Butler County  
Detention Center.  The cost of this contract is $374,827.05 with the possibility of receiving up to  
$45,000 back based on the cost of outside services as defined in the contract.   The maximum  
annual increase in the contract will not exceed 3% and either party can cancel this contract 
within 60 days by giving written notice to the other party.  This contract is a 5-year agreement.  
The Commission requested Administrator Johnson to contact Dr. Kuhns concerning cancellation 
of the contract. Commissioner Waldorf motioned to approve the contract between Advanced 
Correctional Healthcare, Inc. and Butler County to provide inmate health services at the Butler 
County Detention Center with the amendment to Section 1.3.1; 1.3.2; 1.3.3 to add wording that 
staff members must be licensed medical professionals in the State of Kansas and Section 5.1.2, a  
provision on the hiring of staff which will protect ACH, Inc. as well as Butler County.   
Commissioner Masterson seconded the motion. Motion carried 4-0.  
 
ITEM #2 – CONDUCT PUBLIC HEARING FOR COMMENT ON SOUTH CENTRAL  
MENTAL HEALTH BUILDING.  
Commissioner Woydziak opened the public hearing. With no one from the public wishing to 
speak, Commission Woydziak motioned to close the public hearing.   Commissioner Waldorf 
seconded the motion.   Motion carried 4-0. Mark Detter, Assistant County Administrator/Finance 
Officer stated a motion was needed to authorize the Chair to sign the grant closing documents.    
Commissioner Masterson motioned to authorize the Chair to sign the closing documents for the  
CDBG Grant on the South Central Mental Health Building.   Commissioner Waldorf seconded  
the motion.   Motion carried 4-0.  
 
ITEM #3 – CONSIDER APPROVAL OF THE CONTRACT AMENDMENT BETWEEN  
SOUTH CENTRAL MENTAL HEALTH, BUTLER COUNTY AND SHARP  
CONSTRUCTION 
Mark Detter, Assistant County Administrator/Finance Director, came before the Board for  
approval of the contract amendment between South Central Mental Health, Butler County and   
Sharp Construction.  The original contract was for $849,890.   The amendment would bring the  
approved costs of the project to $872,225.58. Commissioner Masterson motioned to approve the 
contract amendment #3 between Sharp Construction, Butler County and South Central Mental 
Health.  Commissioner Waldorf seconded the motion.   Motion carried 4-0.  
 
ITEM# 4 - CONSIDER APPROVAL TO ALLOW THE EMERGENCY MANAGEEMNT  
DEPARTMENT TO SIGN THE CONTRACT TO BECOME THE FISCAL AGENT FOR  
THE SC KANSAS HOMELAND SECURITY REGION 
Kathy Guy, Emergency Management Assistant Director, came before the Board for approval to  
allow the Emergency Management Department to sign the contract to become the fiscal agent for  
the SC Kansas Homeland Security Region.  The purpose of this contract is to provide funds from  
the FFY 2007 PSIC Grant for funding communication.   This grant is administered by the  
Department of Homeland Security.   The total grant is $1.8 million dollars and will cover 19  



counties in the South Central Region.  Butler County would receive $114,899.98 plus $100,000 
in supplemental equipment funding in lieu of providing Project Management of the grant.    
Commissioner Carpenter motioned to approve Butler County and its Department of Emergency  
Management to sign the contract with the Kansas Highway Patrol to render its services as  
Project Manager of the 2007 Regional PSIC grant of 1.8 million dollars.  Commissioner  
Waldorf seconded the motion.   Motion carried 4-0.  
 
ITEM #5 – CONSIDER APPROVAL OF THE RENEWAL OF THE HEALTH  
INSURANCE CONTRACT FOR 2009 WITH PREFERRED HEALTH  
Will Johnson, County Administrator, came before the Board for approval of the Renewal of the  
Health Insurance Contract for 2009 with Preferred Health.  The County funds 80% of the  
employee’s health insurance on an HMO program with Preferred Health.   The County budgeted  
for an 8% increase for health insurance in the 2009 budget.  The County elected to bid the health  
insurance in 2008 and selected Preferred Health as the lowest and best bid. The Commission  
approved the bids on August 11, 2008 as well as approving the wellness plan administered by  
Vitality through PPK.  This will be an increase of approximately $124,557 over the 2008 plan  
costs. Commissioner Waldorf motioned to approve the group contract with Preferred Plus of 
Kansas, Inc. and an effective date of November 1, 2008 for a one year period and allow the chair 
to sign. Commissioner Carpenter seconded the motion.  Motion carried 4-0. 
  
ITEM #6 – CONSIDER APPROVING AN APPLICATION AND DEPOSIT ACCOUNT  
AGREEMENT WITH BANCORP BANK FOR UTILIZATION OF DEBIT CARDS AS  
PART OF THE COUNTY’S FLEXIBLE SPENDING ACCOUNTS ADMINISTERED BY  
AGH. 
Will Johnson, Jr., County Administrator, came before the Board for approval of an application 
and deposit account agreement with Bancorp bank for utilization of debit cards as part of the 
county’s flexible spending accounts administered by AGH.  The County has participated in the 
flexible benefits plan since they were allowed in the 1990’s.   The current maximum amount is 
$3,000. With the FSA there is some risk to the County as the employee can apply for and receive 
funds in advance of their contribution, but can only withdraw up to the maximum amount they 
enroll for. Currently 50 employees are enrolled in the program.   Staff is recommending 
expanding the program to allow employees to utilize the debit cards for approved FSA expenses.  
Employees are charged $18 annually to be able to utilize the debit card and the amount is 
automatically deducted from their withholding.  The debit program is administered through a 
third party (Bancorp Bank) through our FSA plan administered by AGH. Commissioner 
Masterson motioned to approve an application and deposit account agreement  
with Bancorp Bank for utilization of debit cards as part of the County’s Flexible Spending  
Accounts (FSA) administered by SGH.  Commission Carpenter seconded the motion.   Motion  
carried 4-0.   
 
APPROVAL OF ADDS AND ABATES  
Commissioner Masterson motioned to approve Adds & Abates #2367 dated October 13, 2008.   
Adds in the amount of $797.32 and Abates in the amount of $2,144.62.  Commissioner  
Carpenter seconded the motion.  Motion carried 4-0. 
 
 



OTHER ITEMS OF BUSINESS TO COME BEFORE THE BOARD OF COUNTY  
COMMISSIONERS  
 
Commissioner Waldorf inquired about the Coroner Study. 
  
Commissioner Woydziak stated he had seen a picture of the Trash Signs that will be placed in 
the County.  Administrator Johnson stated he would be meeting on final time with Sheriff Craig  
Murphy, County Engineer Darryl Lutz and County Attorney Jan Satterfield before placing the  
signs. 
  
Commissioner Woydziak requested a Reverse 9-1-1 system presentation.  
    
Administrator Johnson stated CIC would like to schedule an on-site visit to view the 800 MHz  
radio system in St. Joseph, Missouri. The on-site visit would be on November 12th.     
Commissioner Masterson, Waldorf and Woydziak informed Administrator Johnson they would 
be able to attend on that date. 
    
Administrator Johnson answered questions regarding vouchers.    
 
Commissioner Wheeler and Mr. Lutz visited with Sycamore Township regarding various issues.  
 
ADJOURNMENT  
Commissioner Waldorf motioned to adjourn the meeting of the Board at 10:30 a.m.   
Commissioner Masterson seconded the motion.  Motion carried 4-0.  

 

BUTLER COUNTY BOARD OF COMMISSIONERS 

Tuesday, October 28, 2008 
 
CALL TO ORDER    
Commission Chairman Dan Woydziak called the Butler County Board of Commissioners to 
order at 9:00 a.m.  Present were Commissioner Will Carpenter, Commissioner Jeff Masterson,  
Commissioner Randy Waldorf, Commissioner Mike Wheeler, Administrator Will Johnson, Jr.,  
and Executive Assistant Sandy Zieman.    
    
APPROVAL OF MINUTES  
Commissioner Wheeler motioned to approve the minutes of the Butler County Commission  
Meetings of Tuesday, October 21, 2008 as written.  Commissioner Waldorf seconded the  
motion.  Motion carried 5-0.   
 
ITEM #1 – CONSIDER APPROVAL OF REQUEST BY RICK GASH TO REZONE  
APPROXIMATELY 43 ACRES FROM AN AG-40 TO RR RURAL RESIDENTIAL (CASE  
NO. RZ-08-07) 
Rod Compton, Planning & Zoning Director, came before the board for approval of request by  
Rick Gash to rezone approximately 43 acres from an AG-40 to RR Rural Residential.  The  
applicant is requesting the rezoning in order to subdivide that portion of his property into three  
parcels to convey to his children. He is also building a new home on the West part of this lot.     



Staff noted this particular request involved the rezoning of the property only.  The subdivision of  
the property would have to be done through the County’s platting process and would have to  
comply with the County’s Subdivision regulations.  The Commission recommended to Staff to  
contact the applicant and inform him the Commission would require the building of a road with  
cul-de-sac to service the four lots once there is application for building on one of the three  
proposed lots. The Butler County Planning Commission considered this request at its meeting on 
October 7, 2008.   At that time the Planning Commission then recommended by an 8 to 0 vote to 
recommend approval. Commissioner Woydziak motioned to approve the request by Rick Gash 
to rezone approximately 43 acres described as:  Beginning at the Southeast Corner of the 
Northeast Quarter of Section 23, Township 28 South, Range 3 East of the 6th P.M., Butler 
County, Kansas; thence West along the South line of said Northeast Quarter a distance of 1,886 
feet, more or less; thence North 404 feet, more or less; thence Northeasterly 418 feet, more or 
less, thence Northwesterly 638 feet, more or less to the South railroad right of way line; thence 
Northeasterly along said south railroad right of way line a distance of 1,370 feet, ore or less; 
thence South 881.44 feet; thence East 857.01 feet to a point of the East line of said Northeast 
Quarter; thence South 586.55 feet, more or less. To the point of beginning from an AG-40 
classification to an RR Rural Residential classification and hereby authorize the Chairman to 
sign Resolution 08-31 granting such change.   Commissioner Waldorf seconded the motion.  
Motion carried 5-0.  
  
ITEM #2 – CONSIDER APPROVAL OF THE COMMUNICATIONS  
INFRASTRUCTURE RADIO SHARED-USER FOR TALKGROUPS AGREEMENT  
WITH THE KANSAS DEPARTMENT OF TRANSPORTATION. 
Grant Helferich, EMS Director, came before the board for approval of the Communications  
Infrastructure radio shared-user for talkgroups agreement with the Kansas Department of  
Transportation.  Butler County EMS has representation on the Region III EMS Major 
Emergency Response Group (MERGe) that responds to local disasters within Region III (south 
central Kansas) and other areas within Kansas as a mutual aid request.   The group received a 
grant to purchase 800 MHz radios from team members that would work on the State of Kansas 
800 MHz radio system that is managed by the Kansas Department of Transportation.   The 
MERGe group is also obtaining a talkgroup on the 800 MHz system for the MERGe team 
members to operate on. Since Butler County will be receiving this equipment for Butler County 
EMS’s use and we will be operating on the talkgroup established for the MERGe groups this 
agreement is needed. The agreement does not conflict with anything Butler County may or will 
be doing with the State of Kansas and the use of the 800 MHz system operated by the state.  This 
is an open-ended agreement which also includes language for termination for each party.   
Commissioner Carpenter motioned to approve the Communications Infrastructure Radio  
Shared-User for Talkgroups Agreement with the Kansas Department of Transportation.   
Commissioner Masterson seconded the motion.  Motion carried 5-0.  
 
ITEM #3 – CONSIDER APPROVAL TO AUTHORIZE FLINT HILLS SERVICES TO  
SOLICIT BIDS FOR THE CONSTRUCTION OF A NEW DAY CENTER AND  
WORKSHOP IN El DORADO.   
Dana Korkki, Flint Hills Services Director, came before the board for approval to authorize Flint  
Hills Services to solicit bids for the construction of a new Life Enrichment Center and day center  
in El Dorado.  Flint Hills Services has received a $400,000 grant, $350,000 in tax credits, and an  



addition $1.7 million in a low interest loan from rural development to construct a new building.   
Butler County will be accepting bids on this project as part of their grant sponsorship.  
The Life Enrichment Center would be approximately 20,000 square feet.   Mike West, SCKEED,  
will be overseeing this project. Mark Detter, Assistant County Administrator/Finance Officer, 
stated the $1.7 million low interest loan is a rural development loan guaranteed through Intrust 
Bank.   This will be a 20 year debt service loan with debt service payments to be approximately 
$125,000 to $150,000 per year. The County will have no financial obligation with this request, 
only administering this project. Dana Korkki stated Flint Hills Services is serving 65 clients at 
this time and hope to expand to 100clients by providing rehabilitation services as well as 
community education services.  He explained Flint Hills Services needs to be more competitive 
locally. Commissioner Masterson motioned to authorize Flint Hills Services to solicit bids for 
their building project in El Dorado.   Commissioner Woydziak seconded the motion.  Motion 
carried 4-0-1.  Commissioner Carpenter abstained.  
  
Administrator Johnson recognized Mr. Dave Stewart from PKHLS Architects.   Mr. Stewart  
informed the Commission the parking lot on the Southwest Corner of Star and Pine will be  
completed by the end of December.   First Baptist Church has hired Conco Construction for this  
project.   The project will be funded by three entities:  First Baptist Church, Butler County,  
Carlson and Kirby-Morris Funeral homes.   The parking lot will have 58 spaces.  The existing  
entrance (alley way) off of Pine Street will utilized as well as a new entrance off of Star.  
 
ITEM #4 – CONSIDER AN AMENDED AGREEMENT BETWEEN BUTLER COUNTY  
AND THE CITY OF ANDOVER WITH ANTHONY SPEERS AND ASSOCIATIES (ASA),  
INC. FOR THE DEVELOPMENT OF PRELIMINARY DESIGNS AND ESTIMATES  
ASSOCIATED WITH A LIGHTNING STRIKE CENTER IN ANDOVER.  
Administration Johnson came before the board for approval of an amended agreement between  
Butler County and the City of Andover with ASA, Inc. for the development of preliminary 
designs and estimates associated with a lightning strike center in Andover.  The County recently 
entered into an agreement with the City of Andover and Roger Powers for the preparation of 
preliminary design and cost estimates related to a Lightning Strike Center to be located in 
Andover.  The facility would be located within the Andover Industrial Park with the main tenant 
of the facility being the National Institute of Avionics Research (NIAR).   The facility would be 
utilized primarily for the testing of composite component material related to aircraft against 
lightning strikes.  The facility would be the only one in Kansas and one of the largest in the 
world. Butler County was recently approached by the developer and NIAR concerning 
modifications of the principal partner in the project and their desire to change partners.  The new 
principle lead on the project is Anthony Speers and Associates (ASA), Inc., who is a commercial 
developer out of Wichita. Administrator Johnson stated the first order of business on this 
amendment would be a motion for a separation agreement with Flint Hills Technology.    
Commissioner Masterson motioned to approve a Separation Agreement with Flint Hills  
Technology and the City of Andover.  Commissioner Waldorf seconded the motion.  The motion  
carried 5-0.  
Commissioner Masterson motioned to approve an amended agreement between Butler County  
and the City of Andover with Anthony Speers and Associates (ASA), Inc. for the development of  
preliminary designs and estimates associated with a lightning strike center in Andover.   
Commissioner Waldorf seconded the motion.  Motion carried 5-0.  



ITEM #5 – WORK SESSION – REVERSE 911  
Chris Davis, Emergency Communications Director, came before the board to discuss the Reverse  
911 System.  The Reverse 911 System is a computer program which plays a recorded message to 
a selected area of phone numbers.   The database for the phone numbers is provided by a third 
party at this time.   The system uses 12 lines (3 which are dedicated lines in the Emergency  
Communications Department and 9 lines which are fax lines used in the Historic Courthouse).    
For example, if there was a need to contact 100 phone numbers it would take approximately 7  
minutes to accomplish this task.  The recorded message is approximately 30 to 40 seconds in  
length. The Reverse 911 has been used 12 times this year, (three for missing children; one 
Alzheimer patient who was missing; three foot chases; one train derailment with hazmat  
possibilities; two standoffs; one boil water order; and one evacuation notice due to flooding.  
The perception of the Reverse 911 system is the information should be able to be relayed 
quickly. In actuality, there are variables which will contribute to how fast the system can relay 
the information.   These include:  the amount of phone numbers which need to be contacted and 
the length of the message.  If there was a need to send out a message to all of Butler County,  
approximately 18,000 phone numbers, this would take 12 ½ hours. Mr. Davis has been 
researching other options.   One option is Mass Call.   This is a cyberspace call  
center that has the ability to send out a mass call.   There is a $6,000 set-up fee (one-time fee) 
and 20 cents per call minute.   Mr. Davis stated he would come back to the Commission with 
more information regarding Mass Call.   He indicated Kansas Department of Correction has 
expressed an interest in helping with the cost of Mass Call.   Mr. Davis proposed paying for 
Mass Call with the Wireless and Traditional 911 Tax monies.  
 
ITEM #6 – WORK SESSION – UPDATE ON ILLEGAL TRASH DUMPING  
Administrator Johnson stated he had a meeting with Sheriff Craig Murphy, County Attorney Jan  
Satterfield and County Engineer Darryl Lutz regarding illegal trash dumping.   These individuals  
proposed an illegal commercial dumping resolution.  County Attorney Jan Satterfield will be  
preparing a resolution to be considered by the Commission.   There is a state statute that allows 
for fines to be imposed to individuals who are caught and prosecuted.  Fines for the first offense 
can be $250 - $1000, second offense can be $1,000 to $2,000, third offense can be up to $4,000.  
It is recommended that fines be established for commercial dumping at $5,000 to $25,000.    A 
press release will be distributed regarding the imposing of fines on illegal trash dumping and 
signage distributed to townships. Discussion ensued regarding offering rewards for the 
successful prosecution of individuals. An amount of $500 was discussed.    Administrator 
Johnson will look into options.  
 
RECESS  
Commissioner Woydziak recessed the Board meeting at 10:10 a.m. for 5 minutes.  
 
RECONVENE  
Commissioner Woydziak reconvened the Board meeting at 10:15 a.m.  
 
APPROVAL OF VOUCHERS  
Commissioner Wheeler motioned to approve the vouchers for October 27, 2008 in the amount  
of $547,545.97.  Commissioner Carpenter seconded the motion.  Motion carried 5-0.  
 



OTHER ITEMS OF BUSINESS TO COME BEFORE THE BOARD OF COUNTY  
COMMISSIONERS  
 
Commissioner Wheeler requested Mark Detter, Assistant County Administrator/Finance Officer,  
to present a Financial Report to the Commission next week.   Commissioner Wheeler would like  
to know how the problems with Wall Street could affect Butler County. 
 
Commissioner Wheeler inquired about the Coroner’s request.  Administrator Johnson stated he  
met with Dr. Varner last Thursday.   He is requesting $3,000 per month only with no mileage  
stipend.  
   
Commissioner Carpenter stated he needed to appoint Bruce Miller as the Clerk to El Dorado  
Township. Commissioner Carpenter motioned to appoint Bruce Miller as Clerk to the El Dorado 
Township to replace Darrell Erickson who has passed away.   Commissioner Wheeler seconded 
the motion.  Motion carried 5-0. 
  
Commissioner Masterson stated he has been contacted by the Andover Historical Society  
requesting help with storage of items due to their current building leaking.   The approximate 
cost is $200 per month, which the City of Andover will pay half.   The Andover Historical 
Society is requesting $1200, $100 per month for 12 months from Butler County.     
Commissioner Carpenter motioned to approve the request of the Andover Historical Society for  
$1200 for one year and one time only.  Commissioner Woydziak seconded the motion.  Motion  
carried 5-0. 
  
Commissioner Waldorf will not be able to canvass votes on November 10th and would like to  
appoint Mark Detter to canvass. Commissioner Waldorf motioned to appoint Mark Detter, 
Assistant County Administrator/Finance Officer to canvass votes on November 10th in 
Commissioner Waldorf’s absence.  Commissioner Wheeler seconded the motion.  Motion 
carried 5-0.  
 
Commissioner Waldorf reminded the Commission about the Extension Council Annual Meeting  
and 4-H Achievement Night. 
  
Commissioner Waldorf inquired if the other Commissioners had received a letter from the  
Beaumont Hotel. 
    
Ron Roberts, County Clerk informed the Commission he has already sent out 5,000 advanced  
ballots. There are approximately 40,000 registered voters in Butler County.   There have been  
approximately 1,000 walk-ins. These advanced ballots must be entered into the State Election  
site which has recently been slowed due to Sedgwick County opening their advanced voting 
sites.  Butler County did have an Advanced Voting site in Andover which was located at the 
Andover Senior Center from 8 a.m. to 1 p.m.  There were 126 individuals who voted.  The 
voting machines located in the Historic Courthouse will close at noon on November 3rd 
.  
Commissioner Woydziak asked Administrator Johnson to pass on appreciation to the Public  
Works department for work being done on SW 170th and SW 210th.    



Administrator Johnson informed the Commission the Detention Facility is ready to send out an  
RFP for Food Service. Commissioner Waldorf motioned to allow the Sheriff/Detention Facility 
to send out Request for Proposals for Food Service at the Detention Facility.  Commissioner 
Masterson seconded the motion. Motion carried 5-0. 
  
Administrator Johnson stated there is a small issue with the Tour Butler Funding request.  The  
request is for $37,000.   The Windfarm Funding will only allow 50% of the request.   Tour Butler  
will need to have alternate funding for this project.   Tour Butler will need to submit a letter  
identifying how they will fund the remainder of their request. Administrator Johnson stated he 
would also send follow up letters to the individuals who were awarded Windfarm Funds with 
certain conditions.     
 
Administrator Johnson asked the Commission to make a simple motion to allow the County  
Administrator to sign certain legal documents (auto titles, closing documents).   Kansas Secured  
Title has requested a simple motion to allow the County Administrator to close on property being  
purchased by Fire District #7. Commissioner Masterson motioned to authorize Administrator 
William H. Johnson, Jr. to sign closing documents for the purchase of real property located at 
130 N. Main in Benton, Kansasfor Fire District #7.  Commissioner Woydziak seconded the 
motion.  Motion carried 5-0.  
 
Administrator Johnson received a letter from Dr. Kuhns terminating his contract from the  
Detention Center. 
     
Administrator Johnson reminded the Commission about the Candidates Forum tonight at the  
Community Building (4-H Building).   There is a reception at 6:30 p.m. with the forum starting 
at 7:00 p.m.  
   
ADJOURNMENT  
Commissioner Masterson motioned to adjourn the meeting of the Board at 11:00 a.m.   
Commissioner Wheeler seconded the motion.  Motion carried 5-0.    


