
A detailed recitation of this case’s procedural history is set forth in the Court’s1

prior Order [Doc. 99], which is incorporated herein by reference.

THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

CIVIL CASE NO. 3:08cv576

PRECISION LINKS INCORPORATED, )
)

Plaintiff, )
) MEMORANDUM OF

vs. ) DECISION AND ORDER 
)

USA PRODUCTS GROUP, INC. and )
HOME DEPOT U.S.A., INC., )

)
Defendants. )

_________________________________)_ 

THIS MATTER is before the Court on the Defendants’ Fee Petition in

Response to Order Granting Defendants’ Motion for Costs and Attorneys’

Fees [Doc. 100] and Plaintiff’s Rule 59(e) Motion for Relief from Order [Doc.

108].

I. PROCEDURAL BACKGROUND

This is an action for patent infringement involving U.S. Patent No.

5,673,464 (“the ‘464 Patent” or “the Patent”).   By an Order entered July 14,1

2011, the Court found that “Plaintiff’s infringement claim was objectively

baseless and subjectively lacking in good faith” and that “several instances of
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Plaintiff’s conduct in this litigation were so vexatious and unjustified so as to

warrant the imposition of fees in this case.”  [Doc. 99 at 18].  Based on these

findings, the Court concluded that this case is “exceptional” within the

meaning of 35 U.S.C. § 285 and granted the Defendants’ motion for an award

of attorneys’ fees and costs incurred in defending this litigation.  [Id. at 22].

The Court ordered the Defendants to submit evidence of their fees and costs

within fourteen (14) days.  [Id. at 23].

In response to the Court’s Order, the Defendants filed the present Fee

Petition.  [Doc. 100].  The Plaintiff filed a Response opposing the Defendants’

Petition on August 10, 2011.  [Doc. 107].  The Defendants filed their Reply on

August 17, 2011 [Doc. 109], and a supplemental brief in support on

September 13, 2011 [Doc. 112].  

On August 11, 2011, the Plaintiff filed a Motion pursuant to Rule 59(e)

of the Federal Rules of Civil Procedure for relief from the Court’s Order

granting the Defendants’ request for attorneys’ fees.  [Doc. 108].  On August

29, 2011, the Defendants filed a Response in opposition.  [Doc. 110].  The

Defendants further filed Objections to the evidence submitted by the Plaintiff

in support of its Motion.  [Doc. 111].   

Having been fully briefed, these matters are now ripe for disposition.
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II. DISCUSSION

A. Plaintiff’s Motion for Relief

Although this is a patent case, the law of the Fourth Circuit governs the

Court’s review of the Plaintiff’s Motion for Relief.  See Haworth, Inc. v.

Steelcase, Inc., 12 F.3d 1090, 1092 (Fed. Cir. 1993) (noting that “the law of

the appropriate regional circuit” governs “a procedural matter not unique to

patent law”).

The Plaintiff has filed its Motion for Relief pursuant to Rule 59(e) of the

Federal Rules of Civil Procedure.  Rule 59(e), however, provides relief only

from final judgments.  See Fed. R. Civ. P. 59(e) (requiring motion to alter or

amend be filed within 28 days “after the entry of the judgment”) (emphasis

added); Fayetteville Investors v. Commercial Builders, Inc., 936 F.2d 1462,

1469 (4th Cir. 1991) (“Rule 59(e) is . . . applicable only to a final judgment.”).

Here, the Order finding this case to be exceptional does not specify the

amount of fees and costs to be awarded.  As such, the Order is not a final

judgment, and thus the Plaintiff cannot seek relief from that Order pursuant to

Rule 59(e).

In its discretion, the Court will construe the Plaintiff’s Motion as one

seeking reconsideration of an interlocutory order pursuant to Federal Rule of
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Civil Procedure 54(b).  That Rule permits the Court to reconsider and modify

“any order or other decision, however designated, that adjudicates fewer than

all the claims or the rights and liabilities of fewer than all the parties” at any

time prior to the entry of a final judgment.  Fed. R. Civ. P. 54(b).  A motion for

reconsideration under Rule 54 is not subject to the same “strict standards”

applicable to motions for reconsideration of a final judgment.  See American

Canoe Ass'n, Inc. v. Murphy Farms, Inc., 326 F.3d 505, 514 (4th Cir.2003).

Ultimately, the decision whether to reconsider or modify an interlocutory order

is a matter within the discretion of the Court.  Id. at 515.

In the present case, the Plaintiff argues that reconsideration of the Order

entered July 14, 2011 is necessary to correct clear errors of law and to

prevent manifest injustice.  Specifically, the Plaintiff argues that the Court’s

finding that the case is exceptional is based upon findings of fact and

conclusions of law that are not supported by a reasonable, objective review

of the record.  The Court addresses each of the Plaintiff’s specific arguments

in turn.

1. Lack of Intrinsic Evidence Supporting Plaintiff’s
Proposed Claim Construction

In the Order, the Court determined that the Plaintiff’s proposed claim

interpretation “found no support either in the plain language of the claims or
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the intrinsic record of the patent at issue and was therefore frivolous.” [Doc.

99 at 12].  The Plaintiff takes issue with this finding, arguing that it “wholly

ignores that during the claim construction process the Plaintiff repeatedly

pointed to specific references in the text” to support its proposed claim

construction.  [Doc. 108 at 4].  

The specific references to which the Plaintiff refers, however, provide no

support whatsoever for the Plaintiff’s claim construction or infringement

theory.  For example, the Plaintiff cites Figures 6 and 10 of the Patent, arguing

that these Figures “show deformation of the straps in operation.”   [Id.].  Figure

6 shows the end result after a first strap has been elongated to properly

dimension openings for the passage therethrough of the second strap.  See

‘464 Patent, Fig. 6.  After the second strap is passed through it and the first

strap is released from elongation, the first strap contacts and “pinches” the

second strap.  Id.  The opening of the first strap, through which the second

strap has been passed, therefore, is not deformed in Figure 6 at all.

Figure 10 also does not show deformation of the openings by the

passage therethrough of the second strap.  Instead, Figure 10 shows the end

result after the second strap already has been passed through openings

properly dimensioned by elongations, as the second strap is redirected
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against openings in the first strap so that the second strap can be secured

over cargo.  See ‘464 Patent, Fig. 10.  Thus, contrary to the Plaintiff’s

argument, neither of these Figures provides support for the Plaintiff’s

proposed claim construction or infringement theory.

The Plaintiff also refers to “a discussion in the file history of the patent,

in which a prior-art reference was overcome because of the teaching in the

prior-art reference that the longitudinal stretch of a strap should be severely

limited, and that the holes in the prior-art strap were far too small to be

sufficiently stretched to allow the main body of the strap to pass through.”

[Doc. 108 at 4].  This reference, however, in no way supports Plaintiff’s

construction of the “dimensioned for the passage therethrough” limitation.

The prior art “Hartman” reference did not describe straps that could be passed

through each other.  Instead, it described straps with small openings to be

used as attachment locations for hooks. The Hartman strap’s undersized

openings were too small for the passage therethrough of another strap. As

Hartman taught “that the longitudinal stretch of the strap should be limited”

and that the strap should be “just stretchable enough for facilitating hooking

and unhooking of S-shaped hooks through anchor holes in the strap,” Plaintiff

argued during prosecution of the Patent that Hartman was distinguishable
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because it taught against elongation of a strap to dimension its openings for

passage of another strap.  [See Doc. 71 at 16-17].  Accordingly, this passage

in the file history supports the Court’s construction of the Patent as requiring

the dimensioning of a claimed strap’s openings by elongation of the strap

(before passage therethrough of a second strap).  There is no suggestion or

indication in this passage that the Plaintiff’s invention somehow was intended

to encompass forcible jamming of a second strap through an undersized

opening in a first strap, thereby deforming the opening to create space for the

second strap.  The Plaintiff’s argument that its claim construction and

infringement theory were supported by the intrinsic evidence is therefore

without merit. 

The Plaintiff further contends that the Court’s own handling of the claim

construction issue reflects the closeness of the question and belies a finding

that the Plaintiff’s position on claim construction was frivolous.  [Doc. 108 at

10].  The fact that the Court allowed the parties to file extensive briefs and to

present oral argument on the issue, however, is more of a reflection of the

Court’s standard procedures in a patent case than an indication of the

“closeness” of the claim construction question.  [See Pretrial Order and Case

Management Plan, Doc. 24 at 5-6 (setting out claim construction briefing
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schedule and scheduling claim construction hearing)].   Despite the multiple

opportunities it had to do so, the Plaintiff never presented any legitimate

supporting evidence for its construction of the “dimensioned for the passage

therethrough” limitation.  The Court did not err, therefore, in concluding that

the Plaintiff’s proposed construction was frivolous.  See Q-Pharma, Inc. v.

Andrew Jergens Co., 360 F.3d 1295, 1301 (Fed. Cir. 2004).

2. Deficient Pre-Filing Investigation

The Court found further evidence of the Plaintiff’s bad faith in the

inadequacy of the investigation undertaken prior to filing the lawsuit.

Specifically, the Court found the opinion letter provided by counsel to be “so

utterly lacking . . . that no reasonable litigant could believe that an

infringement claim could succeed based on this opinion.”  [Doc. 99 at 14].

The Plaintiff argues that counsel’s pre-filing opinion “letter was not

provided as a definitive statement of every step that was conducted by the

Plaintiff and its attorneys prior to filing the suit” and that the letter was

sufficiently detailed “to demonstrate that the Plaintiff had undertaken

reasonable steps to ascertain the validity of its infringement claims before

beginning the action.”   [Doc. 108 at 5].
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To illustrate the additional investigative steps taken before filing suit, the

Plaintiff submits the Declaration of its patent counsel, James M. Harrington.2

Mr. Harrington states in his Declaration that “[t]he analysis I performed with

respect to the construction of the claims of the patent is largely reflected in my

submissions to the Court on the subject of claim construction . . . [and] that

process involved the evaluation of the plain meaning of the claim terms,

together with a review of the available intrinsic evidence, including the

specification, drawings, and file history, in order to ascertain the proper

interpretation of each term.”  [Declaration of James M. Harrington (“Harrington

Decl.”), Doc. 108-2 at ¶12].  The Plaintiff fails to explain why this Declaration

was not proffered in response to the Defendants’ Motion for Attorneys’ Fees,

nor does it offer any reason why the Court should now consider this evidence.

Even if Mr. Harrington’s Declaration were properly considered by the Court at

this stage, however, none of the additional “steps” identified in his Declaration

serve to justify the Plaintiff’s pursuit of this case, as both the “plain meaning

of the claim terms” and the “intrinsic evidence” of record contradict the

Plaintiff’s theory of infringement.
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Plaintiff further argues that the opinion letter was sufficient because the

inventor of the patent-at-issue, Mark  Whittaker, “is not sophisticated in patent

matters” and thus “would be unable to understand or appreciate” evidence

and analysis supporting the letter’s conclusions.  [Doc. 108 at 6-7].  These

assertions are without merit.  The starting consideration in any claim

construction is the ordinary and customary meaning of a claim term to “a

person of ordinary skill in the art.”  Phillips v. AWH Corp., 415 F.3d 1303,

1313 (Fed. Cir. 2005) (en banc).  As the inventor, it is reasonable to assume

that Mr. Whittaker is a person of at least ordinary skill in the art.  Indeed, as

an inventor, Mr. Whittaker is presumed to have skills that go beyond that of

a person possessing ordinary skill in the art.  See Standard Oil Co. v.

American Cyanamid Co., 774 F.2d 448, 454 (Fed. Cir. 1985) (“Inventors, as

a class, . . .  possess something -- call it what you will -- which sets them apart

from the workers of ordinary skill.... A person of ordinary skill in the art is . . .

presumed to be one who thinks along the line of conventional wisdom in the

art and is not one who undertakes to innovate....”).  Moreover, Mr. Whittaker

signed a sworn declaration in the U.S. Patent and Trademark Office (“PTO”)

that he has “reviewed and understand[s] the contents” of “the specification,

including the claims,” of the Patent.  [See Doc. 53-2 at 32-33].  Accordingly,
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there is no question that Mr. Whittaker would have been able “to understand

or appreciate” evidence and analysis supporting the opinion letter’s

conclusions, and there was no justification for failing to provide such evidence

and analysis to him. 

The Plaintiff further argues that it “undertook other steps designed to

assess the validity of the infringement claim,” including “consult[ing] with two

other respected patent attorneys . . . [who] concluded that straps similar to the

accused device infringed the Whittaker patent.”  [Doc. 108 at 8].  The fact that

the Plaintiff may have had an objective, good faith basis for accusing different

straps of infringement, however, is irrelevant to whether the Plaintiff had an

objective, good faith basis for accusing the Defendants’ strap of infringement.3

The Plaintiff’s arguments to the contrary are without merit.

3. Lack of Good Faith Basis to Pursue Claims of
Contributory Infringement or Inducement

In finding this case to be “exceptional,” the Court further found that

counsel’s opinion letter demonstrated that the “Plaintiff lacked a good faith
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basis for bringing an infringement action based on Claims 6 and 8,” which

claims are directed to a cargo securement system comprising a plurality of

straps for use as a net over cargo.  [Doc. 99 at 15].  In the opinion letter,

counsel recognized that there appeared to be no basis to assert infringement

by the individual straps of Claims 6 and 8, but nevertheless opined that these

claims “might” form the basis for an indirect infringement claim and therefore

recommended pleading them.  [Doc. 97-1 at 4].  The Court found this to be

“unsupported speculation” and went on to find that “the Plaintiff has never

identified any acts by the Defendants which would constitute contributory

infringement or infringement by inducement, nor has the Plaintiff identified any

third party who engaged in infringing conduct at the behest of the

Defendants.”  [Doc. 99 at 15-16].

The Plaintiff takes issue with this finding, noting that the Complaint sets

forth allegations that the Defendants “offer[ed] to sell multiple [sic] of the

accused strap together” and that “the accused strap is a ‘material component

of a patented machine requiring two or more of such straps.’”  [Doc. 108 at 9

(quoting Doc. 1 at ¶¶22, 23)].  These allegations, however, are just that --

allegations.  They are not “evidence” of any acts by the Defendants which

would constitute contributory infringement or infringement by inducement.
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The Court remains convinced that the Plaintiff lacked a good faith basis for

asserting Claims 6 and 8.

4. Litigation Misconduct

The Court further found that certain instances of Plaintiff’s conduct in

this litigation were so vexatious and unjustified so as to warrant the imposition

of fees.  Specifically, the Court cited the Plaintiff’s frivolous theory that the

accused straps were “manufactured of a cheap and inferior material” and that

they “pose[d] a substantially increase risk of malfunction and injury,” such that

the “selling of the accused straps as the substantial equivalent of the Plaintiff’s

genuine straps” caused the Plaintiff injury.  [Doc. 99 at 19 (quoting Doc. 1 at

¶37)].  The Court further cited the Plaintiff’s filing of an untimely notice of

appeal with the Federal Circuit and a subsequent motion in this Court to

recharacterize its summary judgment response brief as a notice of appeal or

to otherwise treat its notice of appeal as a motion to extend the time for filing

an appeal.  [Doc. 99 at 21-22].  The Court found that these actions “caused

the Defendants to incur needless litigation expense and unnecessarily

prolonged the proceedings before this Court” and therefore further justified

finding the case to be exceptional.  [Id. at 22].
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The Plaintiff argues that in so finding, the Court “elevate[d] simple

negligence to the level of litigation misconduct, in contravention of precedent,

and fail[ed] to credit the steps taken by the Plaintiff to lessen the expense of

litigation.”  [Doc. 108 at 10].  The Plaintiff’s litigation activities, however, go far

beyond “simple negligence.”  The Plaintiff’s conduct throughout this litigation

demonstrates a pattern of disregard for the Court’s rules and deadlines and

repeated assertions of frivolous positions, including its unsupported

construction of the “dimensioned for the passage therethrough” limitation; its

baseless assertion of claims 6 and 8; its assertion of irreparable harm, despite

a five-month delay in seeking a motion for preliminary injunction; and its

assertion of the wholly speculative second cause of action for unfair and

deceptive trade practices, a cause of action which was readily dismissed.

Moreover, the Plaintiff disregarded controlling authorities by filing a request

for unprecedented relief in this Court to somehow make timely its untimely

appeal to the Federal Circuit.  All of these actions substantially increased the

Defendants’ litigation burden and expense and were properly deemed

litigation misconduct.

For the foregoing reasons, the Plaintiff’s Motion for Relief [Doc. 108] is

denied.
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B. Defendants’ Fee Petition

Having determined that the Plaintiff is not entitled to any relief from the

Court’s prior Order [Doc. 99], the Court now turns to the Defendants’ request

for an award of attorneys’ fees and costs.

An award of attorney’s fees is authorized by 35 U.S.C. § 285 only in

“exceptional cases.”  S.C. Johnson & Son, Inc. v. Carter-Wallace, Inc., 781

F.2d 198, 200 (Fed. Cir. 1986).  “Allowance of fees only in exceptional cases

is based on the premise that courts should attempt to strike a balance

between the interest of the patentee in protecting his statutory rights and the

interest of the public in confining such rights to their legal limits.”  Machinery

Corp. of America v. Gullfiber AB, 774 F.2d 467, 471 (Fed. Cir. 1985).

Determining that a case is “exceptional,” however, does not necessarily

require that an award of attorneys’ fees be made to the prevailing party.

Synthon IP, Inc. v. Pfizer Inc., 484 F.Supp.2d 437, 442 (E.D. Va. 2007).  As

the Federal Circuit has explained:

Even an exceptional case does not require in all
circumstances the award of attorney fees.  Many
factors could affect this result.  The trial judge is in the
best position to weigh considerations such as the
closeness of the case, the tactics of counsel, the
conduct of the parties, and any other factors that may
contribute to a fair allocation of the burdens of
litigation as between winner and loser.
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S.C. Johnson & Son, 781 F.2d at 201.  The circumstances of this case, along

with considerations of fairness and the interest of justice, have compelled the

Court to conclude that an award of attorneys’ fees and costs is warranted

under § 285.  [See Doc. 99].  The Court now turns to determining the amount

of that award.

1. Attorneys’ Fees

In their original Fee Petition, the Defendants request an award of

$342,118.86 in attorneys’ fees.  [Doc. 100].  In its Reply Brief, the Defendants

request an additional award of $15,198.45 for fees generated in pursuing their

fee request.  [Doc. 109].  In a Supplemental Petition filed after the close of

briefing on the Plaintiff’s Motion for Relief, the Defendants seek an additional

award of $14,956.65 for fees generated in opposing that Motion.  [Doc. 112].

The Defendants therefore seek a total sum of $372,273.96 in fees. 

The Court has broad discretion in determining a reasonable fee award

under 35 U.S.C. § 285.  See Takeda Chem. Indus., Ltd. v. Mylan Labs., Inc.,

549 F.3d 1381, 1390-91 (Fed. Cir. 2008).  In determining the amount of

reasonable attorneys’ fees to be awarded, courts typically apply the lodestar

method, whereby the number of reasonable hours expended is multiplied by

a reasonable hourly rate.  See Lam, Inc. v. Johns-Manville Corp., 718 F.2d
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1056, 1068 (Fed. Cir. 1983) (“In determining the reasonableness of the award,

there must be some evidence to support the reasonableness of, inter alia, the

billing rate charged and the number of hours expended.”).  The party seeking

an award of attorneys’ fees has the burden of demonstrating the

reasonableness of the requested fee.  Hensley v. Eckerhart, 461 U.S. 424,

433, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983). 

In exercising its discretion in the application of this lodestar method, the

Court is guided by the following factors, known within the Fourth Circuit as the

“Johnson factors”:

(1) the time and labor expended; (2) the novelty and
difficulty of the questions raised; (3) the skill required
to properly perform the legal services rendered; (4)
the attorney’s opportunity costs in pressing the instant
litigation; (5) the customary fee for like work; (6) the
attorney’s expectations at the outset of the litigation;
(7) the time limitations imposed by the client or
circumstances; (8) the amount in controversy and the
results obtained; (9) the experience, reputation and
ability of the attorney; (10) the undesirability of the
case within the legal community in which the suit
arose; (11) the nature and length of the professional
relationship between attorney and client; and (12)
attorneys’ fees awards in similar cases. 

Grissom v. The Mills Corp., 549 F.3d 313, 321 (4th Cir. 2008) (quoting Spell

v. McDaniel, 824 f.2d 1380, 1402 n.18 (4th Cir. 1987) (applying 12-factor test

set forth in Johnson v. Georgia Hwy. Express, Inc., 488 F.2d 714, 717-19 (5th
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Cir. 1974)).  “Although the Court considers all of the factors, they need not be

strictly applied in every case inasmuch as all of the factors are not always

applicable.”  Firehouse Restaurant Group, Inc. v. Scurmont, LLC, No. 4:09-cv-

00618-RBH, 2011 WL 4943889, at *12 (D.S.C. Oct. 17, 2011) (citing EEOC

v. Service News Co., 898 F.2d 958, 965 (4th Cir. 1990)).  The Court

addresses the relevant Johnson factors below.

a. Time and Labor Expended

The Defendants’ attorneys claim a total of 979.55 attorney hours in

litigating this action, including briefing the Motion for Fees and in responding

to the Plaintiff’s Motion for Relief.  [Docs. 100, 109, 112].

The Defendants were represented by two different law firms in this

action.  Haynes and Boone was the Defendants’ lead counsel.  Haynes and

Boone and its predecessor firm in San Jose, California (MacPherson Kwok

Chen & Heid LLP) are longstanding intellectual property counsel for USA

Products, a Lodi, California company whose product was at issue in this case.

[Declaration of Steven M. Levitan (“Levitan Decl.”), Doc. 101 at ¶2].  Haynes

and Boone staffed this case with one partner, Steven Levitan, an attorney with

approximately 21 years of litigation experience primarily in patent litigation,

and one associate, Jason Gonder, an attorney with approximately eight years
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of patent litigation experience.  [Id. at¶4; Declaration of Jason M. Gonder

(“Gonder Decl.”), Doc. 102 at ¶2].  

Alston & Bird, longstanding counsel for Home Depot, served as the

Defendants’ local counsel in this case.  [Declaration of Richard M. McDermott

(“McDermott Decl.”), Doc. 103 at ¶2].  Alston & Bird staffed this case with one

partner, Rick McDermott, an attorney with approximately 17 years of patent

litigation experience, and one associate, Theresa Conduah, an attorney with

approximately six years of intellectual property litigation experience.  [Id. at ¶4;

Declaration of Theresa Conduah (“Conduah Decl.”), Doc. 104 at ¶2].

From December 2008, when the Complaint was filed, through October

2010, when the Defendants’ final brief was filed with respect to the Plaintiff’s

Motion for Miscellaneous Relief, these attorneys expended the following

number of hours in litigating this case:

Steve Levitan 298.65 hours 

Rick McDermott 47.3 hours

Jason Gonder 407.6 hours 

Theresa Conduah 36.9 hours

[Doc. 100 at 9, 12; Levitan Decl. Ex. A, Doc. 101-1; McDermott Decl. Ex. A,

Doc. 103-1].  
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The Plaintiff’s sole objection to the Defendants’ fee request is that the

documentation provided regarding the actual expenditures of counsel’s time

“is woefully inadequate to determine their reasonableness.”  [Doc. 107 at 1].

The Plaintiff therefore requests that the Court deny the Petition outright or

severely reduce the award from the amount requested.  The Court, however,

does not require an itemized statement of the hours expended by each

attorney.  See Anderson v. Godley, No. 3:07cv318, 2009 WL 2881080, at *12

(W.D.N.C. Sept. 8, 2009).  In the present case, the Defendants have

presented summaries of the attorneys’ hours, broken down by month and by

attorney, and grouping the hours by the specific tasks performed.  The Court

finds that these summaries are adequate to determine the reasonableness of

the spent by each attorneys on each of the claimed tasks.  The Plaintiff’s

objection, therefore, is overruled.

Upon review of these summaries, the Court finds that there are

instances in which it appears that the hours claimed for some tasks were

excessive.  Furthermore, the Court finds that the aggressiveness in which this

case was litigated resulted in unnecessary work being performed.  For

example, while the parties were briefing the preliminary injunction issue, the

Defendants moved for entry of default as to their counterclaims for declaratory
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judgments of non-infringement and invalidity.   [Doc. 32].  Noting that the

Defendants’ counterclaims were directly counter to the Plaintiff’s claim of

infringement, the Court concluded that the Plaintiff’s failure to respond to

these counterclaims was more likely due to a technical oversight than a failure

to plead or defend.  The Court therefore denied the motion.  [Doc. 41].

Following the denial of the preliminary injunction motion but before any

briefing on claim construction commenced, the Defendants moved for

summary judgment on the issue of infringement.  [Doc. 48].  Noting that the

preliminary injunction issue was a preliminary ruling on only part of one claim

at issue, the Court denied the summary judgment motion.  [Doc. 51].  

The Defendants renewed their summary judgment immediately following

entry of the Court’s Claim Construction Order.  [Doc. 72].  This motion was not

opposed by the Plaintiff [Doc. 78]; indeed, the Plaintiff has repeatedly

asserted that it would have consented to the entry of summary judgment but

did not have the opportunity to communicate this with Defendants’ counsel

before the motion was filed.  It appears that with more effective

communication between the parties, the Defendants could have avoided the

expense of filing a fully briefed summary judgment motion.
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These tactics, as outlined above, resulted in the Defendants’ attorneys

generating more fees than were necessary to prosecute this action.

Counsel’s time may have been better spent communicating with opposing

counsel instead of pursuing an aggressive motions practice.  For all of these

reasons, the Court finds that a reduction of 20% is warranted in the number

of hours claimed in litigating this matter from December 2008 through October

2010.4

Accordingly, the Court finds that the following number of hours were

reasonably spent in litigating this matter from December 2008 to October

2010 (reducing the claimed number of hours by 20%):

 Steve Levitan 238.9 hours 

Rick McDermott 37.8 hours

Jason Gonder 326.1 hours 

Theresa Conduah 29.5 hours

The Defendants also seek an award of fees incurred in pursuing the

award of fees and costs.  They claim that a total of 147.6 hours were

expended in pursuing attorneys’ fees and costs from January 2011 to the
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present.  [Doc. 110 at 10, 12; Levitan Decl. Ex. A, Doc. 101-1; McDermott

Decl. Ex. A, Doc. 103-1; see also Doc. 112 at 3].  The Court finds that the

number of hours claimed in pursuing an award of fees and costs to be grossly

excessive.  The Court therefore will reduce the number of hours claimed to

one-third (1/3) of the requested amount as follows:

Steve Levitan (37.7 hours x .33) 12.4 hours

Rick McDermott (.9 hours x .33)     .3 hours

Jason Gonder (110.2 hours x .33) 36.4 hours

Accordingly, the Court finds that the following number of hours were

reasonably spent in litigating this matter, including pursuing an award of fees

and costs, from December 2008 to the present:

Steve Levitan (238.9 + 12.4) 251.3 hours

Rick McDermott (37.8 + .3) 38.1 hours

Jason Gonder (326.1 + 36.4) 362.5 hours

Theresa Conduah 29.5 hours
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b. Novelty and Difficulty of Questions Raised and the
Skill Required to Perform Legal Services

Patent litigation is a specialized area of the law and one which requires

special expertise.  SunTiger, Inc. v. Scientific Research Funding Group, 9

F.Supp.2d 601, 608 (E.D. Va. 1998).  In light of the complexity of patent law

in general, the high level of skill of all the attorneys involved, as well as the

overall aggressiveness that both sides demonstrated in litigating this case, a

high degree of skill was required from the Defendants’ attorneys, thereby

warranting a higher hourly rate than that charged by general practitioners.

c. Opportunity Costs of Litigation

Litigating this case for approximately two years represented a significant

opportunity cost for the Defendants’ attorneys.  Time spent on this case meant

that time could not be spent on other matters, at least some of which could

have been billed at higher, non-discounted rates.  Thus, the attorneys’

opportunity costs includes the higher rates they would have otherwise

charged for these other cases and projects.  

d. Customary Fee for Similar Work

As the Fourth Circuit has recognized:

Determination of the hourly rate will generally be the
critical inquiry in setting the reasonable fee, and the
burden rests with the fee applicant to establish the
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reasonableness of a requested rate.  In addition to the
attorney’s own affidavits, the fee applicant must
produce satisfactory specific evidence of the
prevailing market rates in the relevant community for
the type of work for which he seeks an award.
Although the determination of a market rate in the
legal profession is inherently problematic, as wide
variations in skill and reputation render the usual laws
of supply and demand largely inapplicable, the Court
has nonetheless emphasized that market rate should
guide the fee inquiry.

Robinson v. Equifax Info. Svcs., LLC, 560 F.3d 235, 244 (4th Cir. 2009)

(quoting Plyler v. Evatt, 902 F.2d 273, 277 (4th Cir. 1990) (emphasis in

Robinson).  In addition to consideration of specific evidence regarding the

prevailing market rate, the Court may rely upon its own knowledge and

experience of the relevant market, which in this case would be intellectual

property litigators in the Charlotte, North Carolina area, in determining a

reasonable rate.  See Rum Creek Coal Sales, Inc. v. Caperton, 31 F.3d 169,

179 (4th Cir. 1994) (“[T]he community in which the court sits is the first place

to look to in evaluating the prevailing market rate.”).

Attorneys Levitan and Gonder agreed to and applied discounted hourly

rates to USA Products’ bills.  [Levitan Decl., Doc. 101 at ¶4; Gonder Decl.,

Doc. 102 at ¶2].  Further, these rates were not subject to firm rate increases

as of February 2009.  Overall, Levitan claims an average hourly rate of $427,
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while Gonder claims an average hourly rate of $326. [Doc. 100 at 15].  Acting

as local counsel, Attorney McDermott claims an average hourly rate of $620

per hour for the work he performed during this litigation.  Attorney Conduah

claims an hourly rate of $386 per hour.  [McDermott Decl. at ¶4; Conduah

Decl. at ¶2]. 

In support of their claimed rates, the Defendants’ counsel submit the

2009 economic survey of the American Intellectual Property Law Association

(“AIPLA”).  [Doc. 101-3].  According to the AIPLA survey, the average hourly

rate for a private firm partner specializing in intellectual property with 15-24

years of experience is $467.  [Id. at 5].  In the Charlotte, North Carolina

region, the average hourly rate for a partner in a private firm specializing in

intellectual property, regardless of the years of experience, is $442.  [Id.].  The

AIPLA survey further reveals that the average hourly rate for a private firm

associate specializing in intellectual property with 7-9 years of experience is

$394; in Charlotte, the average hourly rate for an associate specializing in

intellectual property, regardless of the years of the experience, is $329.  [Id.

at 6].  The Federal Circuit has approved the use of such professional surveys

in determining a reasonable attorneys’ fee.  See Mathis v. Spears, 857 F.2d

749, 755-56 (Fed. Cir. 1988).
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The Defendants also submit the Declaration of William C. Mayberry in

support of their claimed hourly rates.  Attorney Mayberry is a partner with the

law firm of McGuire Woods LLP in Charlotte, North Carolina, and has over 20

years of litigation experience, including patent and other intellectual property

litigation.  [Declaration of William C. Mayberry (“Mayberry Decl.”), Doc. 105 at

¶¶1, 2].  Mayberry opines that based on his experience litigating cases in this

District, as well as his familiarity with rates charged by attorneys in other law

firms in Charlotte, the billing rates of the Defendants’ attorneys are

commensurate with or lower than prevailing market rates for attorneys with

comparable skill, experience, and reputation in similar cases in this District.

[Id. at ¶3].   

Based upon the foregoing evidence presented by the Defendants, as

well as the Court’s own knowledge and experience of the relevant market, the

Court finds that the Defendants should be compensated at a rate of $425 per

hour for the work of Steve Levitan and Rick McDermott, and at a rate of $325

per hour for the work of Jason Gonder and Theresa Conduah.  The Court

specifically finds that these adjusted rates are commensurate with the market

rates prevailing in the Charlotte community “for similar services by lawyers of

reasonably comparable skill, experience, and reputation.”  Hadix v. Johnson,
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65 F.3d 532, 536 (6th Cir. 1995) (quoting Blum v. Stenson, 465 U.S. 886, 896

n.11, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984)).

e. Amount in Controversy and Results Obtained

Defendants’ counsel obtained excellent results for their clients

throughout this litigation, including a dismissal of Plaintiff’s Unfair and

Deceptive Trade Practices claim, a denial of Plaintiff’s Motion for Preliminary

Injunction, favorable claim constructions, summary judgment of

non-infringement of the asserted patent, and a successful defense to the

Plaintiff’s Motion for Relief.

f. Experience, Reputation, and Ability of Attorneys

As summarized above, the Defendants employed several highly skilled

and capable attorneys to represent them in this action.

g. Nature and Length of Attorney-Client 
Relationship 

The Defendant USA Products is a longstanding client of Defendants’

lead counsel, and Home Depot is a longstanding client of Defendants’ local

counsel.  [Levitan Decl., Doc. 101 at ¶2; McDermott Decl., Doc. 103 at ¶2].

The length of these attorney-client relationships further justifies the reduction

in the attorneys’ hourly rates as set forth above.
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After consideration of all of the above factors, the Court concludes that

the lodestar figure results in a reasonable fee for these claims.  Multiplying the

number of reasonable hours expended by hourly rates set forth above, the

Court calculates the lodestar figure as follows:

Levitan $425/hour x 251.3 hours $106,802.50

McDermott $425/hour x 38.1 hours     16,192.50

Gonder $325/hour x 362.5 hours   117,812.50

Conduah $325/hour x 29.5 hours       9,587.50

TOTAL FEE AWARD $250,395.00  

Accordingly, the Court will award the Defendants a total of $250,395.00

in attorneys’ fees pursuant to 35 U.S.C. § 285.

2. Pre-judgment Interest

The Court has discretion to award pre-judgment interest on an

attorneys’ fee award under 35 U.S.C. § 285 and to set the pre-judgment

interest rate.  Mathis, 857 F.2d at 761.  The Defendants propose the use of

the 8% statutory rate as set forth in N.C. Gen. Stat. § 24-1 as the pre-

judgment rate in this case.  The Plaintiff offers no objection to the Defendants’

request for pre-judgment interest or the rate suggested by the Defendants.

In the exercise of its discretion, the Court finds that an award of pre-judgment
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interest is appropriate and hereby awards pre-judgment interest in the amount

of 8% per year from December 15, 2008, the filing date of the Plaintiff’s

Complaint, to the date of entry of this Order.

3. Post-Judgment Interest

Pursuant to 28 U.S.C. § 1961, post-judgment interest on a civil judgment

“shall be calculated from the date of the entry of the judgment, at a rate equal

to the weekly average 1-year constant maturity Treasury yield, as published

by the Board of Governors of the Federal Reserve System, for the calendar

week preceding” the date of the judgment.  28 U.S.C. § 1961.  The relevant

judgment in this case is the July 14, 2011 Order finding this case to be

exceptional.  See Mathis, 857 F.2d at 760 (“Interest on an attorney fee award

. . . runs from the date of the judgment establishing the right to the award, not

the date of the judgment establishing its quantum.”).  Accordingly, the Court

will award post-judgment interest from July 14, 2011 at a rate equal to the

weekly average 1-year constant maturity Treasury yield, as published by the

Board of Governors of the Federal Reserve System, for the calendar week

preceding the July 14, 2011 Order.
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4. Costs

The Defendants request reimbursement of $518.70 in taxable costs,

including $81.70 in copy and binding costs for exhibits for the June 10, 2010

claim construction hearing and $437.00 in costs to obtain the file history and

cited references for the patent-in-suit and related U.S. Patent Application No.

08/334,752.  [Doc. 106].  The Plaintiff offers no objection to the Defendants’

requested costs.  The Court finds the requested costs to be reasonable and

therefore awards the Defendants $518.70 in costs.  See 28 U.S.C. § 1920.

O R D E R

IT IS, THEREFORE, ORDERED that the Defendants’ Fee Petition in

Response to Order Granting Defendants’ Motion for Costs and Attorneys’

Fees [Doc. 100] is GRANTED, and the Defendants are hereby awarded the

sum of Two Hundred and Fifty Thousand Three Hundred and Ninety-Five

Dollars ($250,395.00) for their reasonable attorneys’ fees; an award of pre-

judgment interest thereon in the amount of 8% per annum, through and

including July 14, 2011; an award of post-judgment interest pursuant to 28

U.S.C. § 1961 from July 14, 2011; and an award of costs in the amount of

Five Hundred and Eighteen Dollars and Seventy Cents ($518.70).
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IT IS FURTHER ORDERED that the Plaintiff’s Rule 59(e) Motion for

Relief from Order [Doc. 108] is DENIED. 

IT IS SO ORDERED.

     Signed: April 10, 2012

Case 3:08-cv-00576-MR   Document 113   Filed 04/11/12   Page 32 of 32


