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II. Replies received from Member States

Albania

[Original: English]

[30 April 2007]

1.

Albania believes that the arms trade treaty will be a legally binding

international instrument, which will express the engagement of all Member States in

respecting the international standards in the arms trade. We believe that the arms

trade treaty should take into consideration all obligations and/or engagements that

all the Member States of the United Nations have undertaken in such instruments,

including but not limited to: the Geneva Conventions of 1949, the two human rights

covenants as well as the principles established into the International Law

Commission’s articles on the responsibility of States for internationally wrongful

acts. We think that the arms trade treaty should reflect the purpose and principles of

the Charter of the United Nations. Moreover, national practices should occupy an

important place during the formulation process of the treaty, in order to facilitate the

incorporation of better experiences in this field.

2.

We believe that the arms trade treaty should encourage further collaboration,

improvement of the exchange of information, as well as implementation of all

necessary steps for the creation of confidence among all Member States in the field

of production, import-export, international transfers and the trade of conventional

arms.

3.

The arms trade treaty should reflect the right of States to self-defence,

expressed in Article 51 of the Charter, as well as the right of States to seek and

possess arms for self-defence purposes, in accordance with international law and

other relevant standards. Furthermore, the arms trade treaty should retain the

obligations that derive from the Charter for all Member States to promote and

respect human rights — including civil rights, political, economic and socio-cultural

rights, which are necessary for the sustainable development of a country. At the

same time, we recognize the obligation of all Member States to respect all

obligations deriving from international humanitarian principles, the arms trade

treaty will not be effective and generally accepted by all Member States.

4.

We believe that the arms trade treaty should take into consideration a vast

range of internationally acceptable standards with regard to the arms trade. At a

national level, we believe that all Member States should implement a codification of

standards that would lead to the facilitation of the arms trade process. It would also

help in eliminating unnecessary overload and sometimes confusion among officials

and the business community related to the arms trade. On the other hand, we believe

that the absence of these international standards deeply influences conflict zones by

encouraging organized crime and terrorism, undermining peace as well as

challenging sustainable development.

5.

Albania believes that the spread and misuse of conventional arms is an issue

that is preoccupying the whole international community. We believe that this could

be effectively approached only through effective international cooperation, where

the United Nations would play a crucial role. Through the arms trade treaty, the

United Nations may contribute new knowledge with regard to the conventional arms

trade and directly contribute to strengthening international law.
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6.

Based on the fundamental international instruments, the arms trade treaty

should clearly reflect the necessary conditions that Member States should fulfil

when asked to engage in an international transfer of conventional arms.

7.

Albania believes that the arms trade treaty should identify the primary

obligations that reflect the existing international legal obligations of Member States,

including but not limited to:

• Prevention of any threat against the peace and security of the international

community;

• Ensuring respect for the laws of armed conflict;

• Cooperation in the protection and implementation of human rights.

8.

We believe that in order for the arms trade treaty to fulfil its mission, it should

include a complete system of control over the transfer of all conventional arms and

other accessory equipment, at all cross-border and/or other checkpoints. The arms

trade treaty should cover the import-export, transit, transportation and the mediation

of all arms, including but not limited to:

• Small arms and light weapons;

• Parts and components accompanying them;

• Tanks and other armoured vehicles;

• Supplies of double usage;

• Munitions;

• Landmines;

• Small arms and light weapons (SALW) including man portable air defence

systems (MANPADS);

• Technology used for the production of conventional arms;

• Arms used for interior security.

9.

We believe that the arms trade treaty should fulfil its objective in developing

the basic criteria in order to secure a responsible transfer of conventional arms. This

strongly relates to the criterion that the final destination for both arms and munitions

should be in the hands of legitimate and responsible end-users.

10. Albania believes that the arms trade treaty should refer to all possible

occasions when arms transfer should be prohibited, including but not limited to:

• Direct/clear infringement of already established obligations under international

law, such as those incorporated in the Charter of the United Nations, as well as

Security Council resolutions that impose an arms embargo on specific

countries;

• When a country has obligations towards any international instrument and is a

signatory thereto;

• When a country will make use of the arms in order to threaten another country;

• When the arms may be used to forcefully intervene in another country;
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• When the arms may be used by one illegitimate party against another one

within the country.

11. At the same time, we believe that the arms trade treaty should emphasize that

countries should not allow arms transfers in the following cases, including but not

limited to:

• When arms will not be used for the legitimate right of a country to selfdefence or for its security needs;

• In cases of aggression against another country;

• In cases when the arms transferred would increase existing tensions where

used;

• In preparing or supporting terrorist acts;

• When the arms will be used to violate or oppress human rights, or may be used

in cases of genocide or crimes against humanity;

• When the arms transfer causes the security situation in the region to

deteriorate.



Argentina

[Original: Spanish]

[2 July 2007]

1.

For more than a decade the international community has recognized the need

for multilaterally negotiated rules which introduce predictability for conventional

arms transfers and reflect the principles of existing international law. The need for

such rules stems from a variety of reasons, including in particular the use of arms

which is wrongful by the standards of international humanitarian law and human

rights, and the risks of arms diversion into the hands of terrorists or criminal groups.

2.

It is therefore necessary to have multilateral instruments which identify

common parameters at the global level in order to facilitate a common

understanding as to what factors and circumstances States will have to take into

account when evaluating authorizations for transfers of conventional arms, with the

objective of preventing their diversion to protagonists or uses that are not authorized

by existing international law.

3.

The Argentine Republic is committed to this aim. It considers that the United

Nations is the proper forum for the task and can achieve these objectives in a

universal, transparent and inclusive manner, thereby facilitating the strengthening of

multilateralism as the most effective way of reaching universal understanding.

Accordingly, during the sixty-first session of the General Assembly it sponsored,

together with Australia, Costa Rica, Finland, Japan, Kenya and the United Kingdom,

a draft resolution aimed at evaluating the feasibility of concluding a legally binding

international instrument that establishes common international standards for the

import, export and transfer of conventional arms.

4.

General Assembly resolution 61/89, adopted by 153 votes in favour, attests to

the willingness of the vast majority of the international community to continue

strengthening existing instruments on disarmament and non-armament.
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5.

Argentina considers that the evaluation process should be transparent and

inclusive. Accordingly, it welcomes the consultation being carried out by the

Secretary-General, pursuant to paragraph 1 of the resolution, to ascertain the views

of all Member States with a view to the future work in 2008 of the group of

governmental experts. Argentina also welcomes the contributions being made by

non-governmental organizations in order to promote understanding on this

important question.

6.

The elements identified by Argentina as of potential use to the work of the

future group of governmental experts are set out below.

Preamble

7.

This part of the instrument provides an opportunity to refer to what it is hoped

to prevent, combat or eradicate through the agency of the instrument, such as:

threats to the maintenance of international peace and security posed by violations of

the principles of international humanitarian law and human rights, including the

wrongful use of force, and the dangers inherent in the potential acquisition of

conventional arms by terrorist and criminal groups.

8.

The preamble would also be a fitting place in which to reaffirm principles

referred to in resolution 61/89: first, the instrument must strengthen the exercise of

the right of individual and collective self-defence by Member States under Article

51 of the Charter and recognize prerequisites for the achievement of internal

security; secondly, it must acknowledge that the exercise of the rights mentioned

carries with it obligations and responsibilities on the part of States. It would also be

appropriate to reiterate that the implementation of the instrument aims at

establishing a balance between the obligations of all the countries concerned and the

need for the instrument to be universal if it is to be effectively implemented.

Feasibility

9.

The treaty should establish, through the identification of common standards,

what types of international arms transfer comply with international law. A

substantial number of existing instruments refer directly or indirectly to this

question, some of them binding; they were adopted at the subregional, regional and

global levels and cover all or some types of conventional arms.

10. The existence of these instruments sheds a positive light on the feasibility of a

legally binding international regime ensuring comprehensive treatment of the arms

trade through the adoption of a single universal instrument which reflects the

linkage, already recognized in other instruments, between the arms trade and the

responsibility of States derived from various commitments and obligations.

11. In the course of its work, the group of governmental experts may wish to bear

in mind the list of international instruments included in annex I to this document.

This list includes international instruments which need to be taken into account

when the standards referred to in section IV (Parameters) are elaborated.

12. One of the principal hallmarks of the future instrument will be ensuring that

the universal principles can be accommodated in the national normative framework,

hence the importance of making the instrument binding on the States parties. The

majority of Member States currently have various transfer control regimes, and

some of them engage in an exhaustive process of questions which would be made



8



07-46353



A/62/278 (Part II)



redundant by the future international instrument. The prior existence of these control

regimes at the national level strengthens the possibility of a universal instrument

that reflects elements common to all of them. They should therefore be taken into

account by the group of governmental experts.

13. An additional evaluation of the feasibility of other principal elements of the

future instrument has been included, together with their description, in section IV of

this document.

Scope

14. Definition of transfer. The concept of transfer should cover export, import,

brokering, transit and trans-shipment of conventional arms in the territory of a State.

In its work on brokering, the group of governmental experts may see fit to bring its

findings into line with those of the group established pursuant to General Assembly

resolution 60/81.

15. Types of transfer. The instrument should deal in clear terms with the types of

transfer covered, bearing in mind the end-users. It should deal with transfers

between governments (for armed forces and/or security forces), between

Governments and individuals, and between individuals, in order to make sure that

every type of transaction is covered. Any transfer that does not have the express

authorization of the States involved and that fails to comply with the obligations

provided for in the instrument should be prohibited.

16. Types of goods and materials. A number of existing international instruments

facilitate identification of the types of conventional arms. The categorization in the

United Nations Register of Conventional Arms should provide the starting point,

including also the category of small arms and light weapons, their ammunition and

the technologies for their manufacture and repair. Regarding components, the

approach to their inclusion should be as comprehensive as possible but should be

limited to major components so as not to require States to create costly controls

which have no bearing on the goal sought by the instrument.

17. To the extent that they are dealt with, explosives should occupy a specific

section separate from munitions. The identification of the goods to be included

within the scope of the instrument will require a comprehensive database that

provides the greatest objectivity possible in order to ensure the exercise of effective

control by the national and international bodies responsible for implementing the

instrument. Other listings, such as those within the framework of the Wassenaar

Arrangement, may be helpful to the group of governmental experts when it

identifies the items to be included within the scope of the instrument.

Parameters

18. The international instrument must have as its objective the establishment of

common standards that enable national authorities responsible for approving

transfers to identify with ease the circumstances and factors they must take into

account in order to prevent arms from being diverted to users or uses that are

prohibited by international law.

19. Application of the common standards will remain the exclusive preserve of

States, which should integrate them into their respective internal legal systems and
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establish transfer control regimes that are in compliance with the provisions of the

instrument.

20. In the light of this premise, the common international standards have two

essential purposes: to establish standards that will ensure the legality of transfers;

and to establish standards, identified on the basis of international law, that will

prevent legal transfers from being diverted to prohibited users or uses.

21. The practical guidelines for establishing the legality of the transfers might

contain, inter alia, the following elements:

(a) The requirement that all States involved should give their express

authorization;

(b) The use of export, import, transit and brokering licences and end-user

certificates (including adequate security measures, as, for example, certification

requiring the signatures of competent authorities in the consulates of the destination

countries);

(c) A register of legitimate users (exporters, importers, brokers, transport

enterprises) and requested, authorized and denied transfers;

(d) The establishment of electronic databases that facilitate the exchange of

information and their maintenance indefinitely;

(e) The appropriate marking of arms in accordance with existing

international instruments;

(f)

country;



A ban on re-export without the express authorization of the exporting



(g) The need for a case-by-case evaluation of the appropriateness of

authorizing a transfer, save for clearly established exceptions.

22. Once these minimum guarantees have been fulfilled, the national authorities,

when determining the lawfulness of a transfer authorization, should take into

account additional elements with a view to preventing any diversion to prohibited

users or uses. The additional elements would be expressed in terms of factors and

circumstances identified on the basis of commitments and obligations under

international law requiring implementation by all the States involved.

23. The following is a non-exhaustive list of standards that could serve to

determine whether a transfer should be prohibited or permitted:

(a)



Compliance with the provisions of the Charter of the United Nations;



(b) Exercise of the inherent right of individual or collective self-defence, in

accordance with Article 51 of the Charter; security requirements of States, including

their participation in peacekeeping operations;

(c) Prohibition of the threat or use of force and of intervention in the

domestic affairs of other States;

(d) Fulfilment of the obligations deriving from arms embargoes established

by the Security Council under Chapter VII of the Charter;
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(e) Establishment of a register recording compliance with obligations

deriving from instruments in the field of disarmament, non-proliferation and arms

control;

(f) Possible diversion of arms to uses prohibited by international law,

including norms of international humanitarian law and human rights;

(g) Potential impact of transfers on internal or external conflicts or on

peaceful dispute settlement;

(h) Possible diversion of arms to groups of terrorists or drug traffickers or to

other criminal elements;

(i)



Existence of adequate national arms controls in the destination countries.



24. It should be borne in mind that the standards referred to must serve the overall

goal, given that they will be converted to common parameters to evaluate the

appropriateness of a transfer. Also, when evaluating risks, States may not be in

possession of full knowledge of the circumstances, hence the need for the

implementation of the standards to be balanced and proportionate. Even so, the

instrument must establish that States, before authorizing a transfer, should adopt the

necessary precautions and ensure that the risks associated with the transfer have

been forestalled wherever possible.

25. National integration of standards. Establishment of transfer control regimes.

As stated above, the implementation of the treaty should be carried out nationally

through the internal integration of the global guidelines and the adaptation of the

relevant transfer control regimes. Accordingly, the instrument must provide for the

adoption of the necessary legal and administrative mechanisms, including the

establishment of penal institutions and criminal offences, in order to implement the

provisions at the national level. Although every State will be entitled to establish a

transfer control regime that is in conformity with its own internal legal order, it is

recommended that minimum criteria be included in order to ensure a common

standard for the controls.

26. Transparency mechanism and the exchange of information. Another central

element of the future instrument would be a transparency mechanism through which

States could conduct an exchange of information on the arms transfers they carried

out. This mechanism would operate through the presentation on a mandatory basis

of national reports similar to those submitted to the United Nations Register of

Conventional Arms but amplified to reflect the scope of the new instrument.

27. Follow-up mechanism. It will be important to study the possibility of

incorporating a mechanism that allows the scope of the instrument to be updated

periodically, new provisions to be added and the common principles to be adapted in

the light of bans on new uses or the emergence of new threats that were not

contemplated when the instrument was concluded. In this matter, the future

instrument would be following the model of various international instruments that

allow for periodic review.

28. Institutional mechanism. Given the need to avoid the establishment of

excessively costly international institutions, a feasible alternative would be to have a

unit within the United Nations Secretariat with the capacity to coordinate matters

and assist States to implement the provisions of the instrument.
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29. Assistance and cooperation mechanism. The instrument should provide for the

need to extend assistance and cooperation for the establishment of comprehensive

transfer control regimes in States that do not yet have them and for the

implementation of other measures which may at some point be required under the

instrument, including its universal application.



Australia

[Original: English]

[18 April 2007]

Introduction

1.

Australia believes that the irresponsible or illicit transfer of conventional arms

and their components is of such grave and pressing concern that this can only be

adequately addressed through the establishment of a legally binding, multilateral

treaty. To this end, Australia was proud to be one of the co-authors of General

Assembly resolution 61/89 and welcomes the overwhelming majority by which it

was adopted. This included strong support from all regions.

2.

Australia believes that an arms trade treaty must acknowledge the following

principles at a fundamental level:

• The inherent right of all States to self-defence in accordance with Article 51 of

the Charter of the United Nations;

• The right of all States to manufacture, transfer, import and export, and retain

conventional arms for legitimate security and self-defence;

• All Member States have an interest in preventing the irresponsible or illicit

transfer of conventional arms;

• The irresponsible or illicit transfer of conventional arms has a direct impact on

international and/or regional peace and security, terrorism and crime, and

sustainable development;

• Implementation and enforcement should be the sole responsibility of Member

States.

3.

Australia is of the view that, rather than restricting any State’s legitimate

interests in producing, transferring or acquiring conventional arms, an effective

arms trade treaty will facilitate responsible arms transfers by raising barriers against

illicit proliferation.

Feasibility

4.

The principles of responsible arms transfers are not new: they are contained

within the weapons of mass destruction export control regimes to which many

Member States adhere, and have underpinned a number of binding United Nations

Security Council resolutions. Such principles are also included in instruments such

as the Programme of Action on Small Arms and Light Weapons, the Firearms

Protocol, and Amended Protocol II to the Convention on Prohibitions or Restrictions

on the Use of Certain Conventional Weapons Which May be Deemed to be

Excessively Injurious or to Have Indiscriminate Effects.
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5.

Australia believes that an arms trade treaty should build on existing

international law and codify existing best practice in responsible transfers, and draw

from relevant regional standards such as the:

• 1998 European Union Code of Conduct on Arms Exports;

• Wassenaar Arrangement Guidelines;

• Organization for Security and Cooperation in Europe (OSCE) Principles

Governing Conventional Arms Transfers;

• Nairobi Protocol and Best Practice Guidelines on Small Arms and Light

Weapons;

• 2005 Central American Integration System (SICA) Code of Conduct on the

Transfer of Arms, Ammunition, Explosives and Other Related Material; and

• 2006 Economic Community of West African States (ECOWAS) Convention on

Small Arms and Light Weapons.

6.

Similar principles are also incorporated in other widely supported resolutions

of the First Committee of the United Nations General Assembly, covering

MANPADS, SALW and transparency in armaments.

7.

For an arms trade treaty to be effective, it is highly desirable for it to have the

active support of all major producers and importers and exporters, and Australia

would particularly welcome their views on this issue. Australia also considers

international assistance, whether bilateral or multilateral, to countries which request

such assistance, to be a crucial element for such a treaty to have a practical effect.

Scope

8.

For the purposes of simplicity, Australia recommends adoption of the

categories of conventional arms established in the United Nations Register of

Conventional Arms but with the inclusion of conventional arms components and

ammunition, to provide consistency with the Programme of Action on SALW and

the Marking and Tracing Instrument, and the Firearms Protocol. A generic list of

examples, such as that provided in the United Nations Register of Conventional

Arms, would be useful in providing guidance, but it should be made clear that this is

indicative only. Care must be taken to ensure that emerging technologies can be

covered as far as possible without requiring constant amendment of the treaty text.

9.

The range of activities which fall within the scope of an arms trade treaty must

be clearly and precisely defined in order for the instrument to be effective. Australia

believes that, in addition to imports and exports, such a treaty should also cover

brokering, temporary imports and exports, re-export, and trans-shipment, as well as

conventional arms intended for both official and private end-use.

10. The scope of an arms trade treaty should not extend to transfers within the

territory of a State and should have the flexibility for individual Member States to

facilitate the temporary import and export of certain goods such as antique or

sporting or hunting firearms by individuals engaged in legitimate activities.
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Parameters

11. An arms trade treaty should incorporate and codify existing best practice in

responsible transfers, including the obligation for States to deny a transfer in

circumstances in which the goods in question could:

• Breach international or regional embargoes;

• Be used by criminal groups (including terrorists); or

• Be diverted to unauthorized users.

12. In addition, a transfer should also be denied if such transfer would be contrary

to the Charter of the United Nations or a Security Council resolution. An arms trade

treaty should also take into account such factors as the prevention of a breach of

international humanitarian law, prevention of abuses of human rights and prevention

of a destabilizing accumulation of arms.

13. An arms trade treaty should also oblige States to transfer certain items, such as

MANPADS, only to Governments or their authorized agents, and also not to permit

the re-export of conventional arms without the consent of the original exporting

State. Australia expects that an arms trade treaty would represent minimum agreed

international standards and would not preclude any Member State from imposing

more stringent standards.

14. Australia believes that an arms trade treaty should not be prescriptive with

regard to national implementation, which should remain the sole responsibility of

each Member State. The group of governmental experts established by General

Assembly resolution 61/89 (2006) should, however, consider the establishment of

agreed minimum levels of information which Member States must include on

end-use and end-user certification in order to facilitate enforcement.

15. In order to be effective, an arms trade treaty requires a level of public

transparency which would contribute to general peace and security as a confidencebuilding measure; confidential information-sharing would also be necessary at the

operational level. These elements must be carefully distinguished: the processes and

procedures currently used by various transfer control regimes, such as the Australia

Group, the Missile Technology Control Regime, the Nuclear Suppliers’ Group, the

Wassenaar Arrangement and the Zangger Committee could inform the work of the

group of governmental experts in this respect.



Austria

[Original: English]

[27 April 2007]

Introduction

1.

Every year, hundreds of thousands of people are killed because of the

uncontrolled proliferation of arms. It is undisputed that the irresponsible trade in

arms fuels human rights violations, destabilisation, crime, terrorism and conflict —

with all its multifaceted consequences such as displacement, violations of

international humanitarian law and poverty — thus being one of the biggest barriers

to millions of people achieving their human rights and development opportunities in

peace and security.
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2.

While a number of steps have been taken nationally and regionally over the

last years, standards for controls of the international trade in conventional arms vary

greatly, so that irresponsible traders continue to benefit from existing gaps and

inconsistencies. Closing the loopholes and ensuring that all arms traders are working

to the same standards to be elaborated in one comprehensive legally binding

instrument should therefore be in the fundamental interest of all States.

3.

The primary responsibility for controlling the flow of arms is resting with

States — all States, whether they are manufacturers or not, whether they export,

re-export, transit, or import arms. Austria was pleased to note the growing

willingness of States to assume such responsibility as clearly reflected by the

overwhelming support for the adoption of General Assembly resolution 61/89 last

December. We, too, strongly support the objective of establishing effective common

international standards for the import, export and transfer of conventional arms,

with the aim of reaching agreement on a comprehensive, effective and legally

binding international instrument as proposed in this resolution.

4.

In this context Austria hopes that its initial views on feasibility, scope and

draft parameters will contribute to a constructive and forward-looking debate in the

months to come and in particular by the group of governmental experts due to

commence its tasks in 2008. Austria will fully and actively support the group and all

future efforts for the successful conclusion of an arms trade treaty.

Feasibility

5.

It goes without saying that the feasibility of concluding an effective legally

binding instrument within the United Nations and within a reasonable time frame

will largely depend on the political will of all States, including that of the world’s

major arms exporters, to actively and constructively engage in this important

endeavour.

6.



Nevertheless, Austria believes in the feasibility of an arms trade treaty.



7.

First, many of the fundamental principles which a legally binding instrument

may include are already set out in customary international law, existing international

agreements and conventions or are part of legally or politically binding

international, regional or national instruments. While, however, drawing on

experience of existing obligations and certainly using the Charter of the United

Nations and arms embargoes imposed by the United Nations Security Council as

major cornerstones of a future arms trade treaty, we would like to underline that in

our view, to be of added value, a future arms trade treaty has to go beyond a mere

compilation of existing standards and be a new and independent legally binding

instrument.

8.

Second, there is, as also noted in resolution 61/89, a growing number of

relevant initiatives, undertaken at the international, regional and subregional levels,

to enhance cooperation, to improve information exchange and transparency and to

implement confidence-building measures in the field of responsible arms trade.

These relevant initiatives underline the feasibility of a future arms trade treaty and

provide for a patchwork basis that should be diligently and systematically assessed

in the framework of the group of governmental experts. The existing structures of

these initiatives could be utilized in the context of a future arms trade treaty.
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9.

Third, global campaigning specifically in favour of an arms trade treaty, based

on an understanding that arms control is a question affecting everyone and putting at

stake the credibility of all responsible States, has set in motion an irrevocable

process across all regions, establishing the critical mass of States and within civil

society necessary to keep up enormous momentum. In order to succeed, this crossregional cooperation and partnership — between the developing and the developed

world, between States, international organizations and civil society — will have to

be further strengthened but, in our view, also be widened by including input from

the arms industry.

Scope

10. Austria believes that the envisaged instrument should cover all conventional

arms including ammunition. Furthermore and in order to prevent the emergence of

new loopholes for irresponsible traders, we believe that to be truly comprehensive,

the instrument should also include related material, such as components and

manufacturing equipment as well as technology. To avoid legal and/or technical

uncertainties Austria sees merit in the elaboration of a detailed list to be annexed to

the instrument, drawing on the experience of existing lists such as the Wassenaar

Munitions List.

11. In the same spirit of seeking an instrument as comprehensive as possible

“import, export and transfers” should be defined in a broad way and equally

encompass transit, trans-shipment, temporary imports or exports for various

purposes as well as retransfer and brokering. Progress made on an eventual future

instrument in brokering will thus have to be taken into account. In the forthcoming

discussions emerging issues such as licensed production, export of services and

maintenance as well as intangible transfers of technology should also be tackled.

Parameters

12. Keeping in mind the overall goal of preventing and eliminating irresponsible

and uncontrolled trade in arms and to avoid misinterpretations the instrument should

reaffirm the inherent right of all States to individual or collective self-defence in

accordance with Article 51 of the Charter of the United Nations, as well as the right

of all States to manufacture, import, export, transfer and retain conventional arms

for self-defence and security needs, and in order to participate in peace support

operations.

13. When developing criteria to be applied by national licensing authorities when

assessing applications on a case-by-case basis, Austria believes that — as a

minimum — the following core principles should be considered: respect for

international obligations of Member States of the United Nations, respect for

international humanitarian and human rights law, the maintenance of international

and regional peace, security and stability, the promotion of sustainable development,

the prevention of internal and regional armed conflicts or terrorist acts and the

prevention of the diversion of arms within the buyer country or their re-export under

undesirable conditions.

14. Having strongly benefited from the existence of the so-called User’s Guide,

intended for use primarily by licensing officials, summarizing agreed guidance for

the implementation of operative provisions of the European Union (EU) Code of

Conduct, Austria would consider it important to elaborate guidelines on how to



16



07-46353



A/62/278 (Part II)



assess individual applications in parallel to the development of the criteria. As this

process might also encompass the need for capacity-building in Member States,

means of international assistance and cooperation will have to be considered in

order to allow full implementation of the future instrument in all Member States and

thus contributing to its effectiveness.

15. Further aspects crucial for the effectiveness of such instrument would be

sufficient mechanisms in the areas of information-sharing and reporting as well as

monitoring and enforcement.



Bangladesh

[Original: English]

[5 June 2007]

General

1.

General Assembly resolution 61/89 is a timely and important step towards

establishing a legally binding, comprehensive arms trade treaty to ensure common

international standards for import, export and transfer of conventional arms. The

arms trade treaty, however, should crystallize in the context of existing international

arms transfers, regimes and the commitments already assumed by States under the

Charter of the United Nations, the Geneva Conventions of 1949, the two

International Covenants on human rights, other widely supported international

conventions and established principles of customary international law. Using

existing international laws as its foundation, the arms trade treaty needs to set out

the conditions that States must adhere to in exporting, importing and transferring

conventional arms.

Scope

2.

The arms trade treaty should reflect the inherent right of all States to selfdefence under Article 51 of the Charter and acknowledge the right of all States to

acquire legitimate arms for self-defence and security needs in accordance with

international law and standards.

3.

The arms trade treaty must also reflect the obligation of States under the

Charter to promote and observe human rights and fundamental freedoms —

including civil, political, economic, social and cultural rights.

4.

The arms trade treaty should cover the import, export, transit and

trans-shipment and brokerage of all conventional arms including:

• Heavy weapons;

• Small arms and light weapons;

• Parts and components of the afore-mentioned;

• Munitions, including ammunition and explosives;

• Technology used in manufacturing conventional arms;

• Productions;

• Weapons used for internal security;
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• Dual-use goods intended for military, security or policing purposes;

• Trade/commerce of arms for private use.

5.

The arms trade treaty should apply to all aspects of the government-sanctioned

trade in conventional arms, which must include:

• State-to-State;

• State-to-private end-user;

• Commercial sales;

• Leases;

• Loans or gifts or any other form of transfer of material goods or expertise.

Principles

6.

States are responsible for and must regulate all arms transfers under their

jurisdiction. States shall not authorize international transfer of arms or ammunition

that violates their expressed obligations under international law:

• Obligations under the Charter of the United Nations, including:

(a)



Binding resolutions of the Security Council, such as those imposing arms

embargoes;



(b)



The prohibition on the threat or use of force;



(c)



The prohibition on intervention in the internal affairs of another State.



• Any other treaty or decision by which that State is bound, including:

(a)



Binding decisions, including embargoes, adopted by relevant

international, multilateral, regional and subregional organizations to

which a State is party;



(b)



Prohibitions on arms transfers that arise in particular treaties which a

State is party to, such as the 1980 Convention on Prohibitions or

Restrictions on the Use of Certain Conventional Weapons Which May Be

Deemed to Be Excessively Injurious or to Have Indiscriminate Effects,

and its Protocols, and the 1997 Convention on the Prohibition of the Use,

Stockpiling, Production and Transfer of Anti-Personnel Mines and on

Their Destruction.



• Universally accepted principles of international humanitarian law.

• If there are reasons to believe that the transfer will:
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(a)



Be used for or to facilitate the commission of violent crimes;



(b)



Be used in the commission of serious violations of international

humanitarian law, applicable in international or non-international armed

conflict;



(c)



Be used in the commission of genocide or crimes against humanity;



(d)



Be used in acts of aggression against another State or population,

threatening the national security or territorial integrity of another State;
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(e)



Contravenes other international, regional or subregional commitments or

agreements on non-proliferation, arms control and disarmament.



• States must agree to a monitoring and enforcement mechanism providing for

prompt impartial and transparent investigation of alleged violations of the

arms trade treaty, and to include appropriate penalties for offenders.

• States shall submit comprehensive national annual reports on all of their

international arms and ammunition transfers to an international registry, which

shall publish a comprehensive annual report.

• States shall establish common standards for specific mechanisms to control:

(a)



All import and export of arms and ammunition;



(b)



Arms and ammunition brokering activities;



(c)



Transfers of arms and ammunition production capacity;



(d)



The transit and trans-shipment of arms and ammunition.



• States shall not authorize a transfer if it is likely to be diverted, within the

transit or importing country or be re-exported, to unauthorized uses or into the

illicit trade.

• A transfer shall not be authorized if it is destined to:

(a) Hinder or obstruct sustainable development and unduly divert human and

economic resources to armaments of the States involved in the transfer;

(b)



Involve corrupt practices at any stage — from the supplier, through any

middleman/broker, to the recipient.



Factors to be taken into account/other points

7.

Member States shall take into account other factors, including the likely use of

the arms or ammunition, before authorizing an arms transfer, including the

recipient’s record of compliance with commitments and transparency.

8.

A monitoring and enforcement mechanism must exist, providing for prompt,

impartial and transparent investigation of alleged violations of an arms trade treaty.

9.

To be effective, an arms trade treaty should contain a comprehensive system to

control the cross-border movement of all conventional weapons, munitions and

associated parts, technology and equipment.

10. All Government-sanctioned trade in arms must be clearly defined and properly

regulated according to objective common standards based upon relevant principles

of international law.

11.



Destruction of surplus stocks may be included in an arms trade treaty.



12. The imposition of a selective ban and embargo on the production, sale and

transfer of conventional arms may be considered if required.

13. Establishing a national conventional arms trade control agency may be

considered in connection with the conventional arms trade.

14.
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15.



Improvement of the stockpile security may be considered.



16. Overcoming economic challenges resulting from Arms Trade Control may be

kept in view.

17. Conventional arms trade should be within the legal binding and between the

recognized governments of the States.

18. Recognized governments should not hand over the imported arms to any

political groups or insurgent groups. The Importer should be liable for any transfer

of arms to any such groups.

19. There should not be any trade of arms in exchange of food, mineral resources

or agricultural products convertible to narcotics.



Belgium

[Original: French]

[31 May 2007]

1.

Belgium fully subscribes to the response given by Germany, which holds the

current presidency of the European Union. Belgium’s own national response is

based on the following points.

Background

2.

Numerous initiatives have been adopted nationally, regionally and

multilaterally with a view to countering illicit arms traffic and the destabilizing

accumulation of weapons:

• The European Union, for example, adopted a programme for the prevention

and suppression of illegal trafficking in conventional weapons in June 1997

and a Code of Conduct on Arms Exports in June 1998;

• Various texts have also been adopted in the Americas: the Inter-American

Convention Against the Illicit Manufacturing of and Trafficking in Firearms,

Ammunition, Explosives, and Other Related Materials, adopted by the

Organization of American States (OAS) in 1997; the 1999 OAS resolution on

Proliferation of and Illicit Trafficking in Small Arms and Light Weapons; the

2000 Antigua Declaration on the Proliferation of Light Weapons in the Central

American Region; the 2005 Code of Conduct on the Transfer of Arms,

Ammunition, Explosives and Other Related Materials of the Central American

Integration System (SICA);

• For Africa, mention should be made of the Regional Action Programme on

Light Arms and Illicit Arms Trafficking of the Southern African Development

Community (SADC) of May 1998; Mali’s moratorium on the import, export

and production of light weapons; the Nairobi Declaration on the Proliferation

of Small Arms and Light Weapons in the Great Lakes Region and the Horn of

Africa; the Nairobi Protocol and its best practices guidelines concerning small

arms and light weapons (2005); the convention of the Economic Community

of West African States (ECOWAS) on small arms and light weapons;

• The Organization for Security and Cooperation in Europe (OSCE) has

contributed to the implementation of the United Nations plan of action by
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producing several good-practice guides on stock management procedures,

national marking systems, small arms import and export policy, the control of

brokering activities and disarmament, demobilization and reintegration;

• Within the framework of the Wassenaar Arrangement on Export Controls for

Conventional Arms and Dual-Use Goods and Technologies, mention should be

made of the best practices guidelines for small arms and light weapons exports

(2002).

3.

Internationally, on the other hand, there is no regulation of arms trade, the

target at which resolution 61/89 is aimed.

Feasibility

4.

A legally binding international instrument would be feasible provided that it

was ratified by a sufficient number of Member States and that it was actually

applied.

5.

Many of the fundamental principles that an instrument might include are

already recommended by several regional and international instruments and

mechanisms (see above).

6.

Those tools provide a basis on which it should be possible to reach a broad

consensus.

7.

It goes without saying that this implies a collective process and that de facto

harmonization of the positions and policies of the international community as a

whole can only bring the different views closer together.

Scope

8.

Belgium considers that the instrument must cover all conventional weapons,

from hand-held weapons to other small arms and light weapons to tanks and other

armoured combat vehicles, combat aircraft (including helicopters), warships and

missiles equipped with conventional charges.

9.

As for dual-use goods, the group of governmental experts must be encouraged

to deal with this question in a useful manner.

10. However, given the technological progress that characterizes the arms field, it

would be desirable to contemplate a list comprising flexible descriptions. The scope

of control mechanisms should be clearly defined in order to be effective.

11. Also, the group of governmental experts should undertake to define precisely

certain terms that are used, such as: import, export and transfer. Clear definitions

can only facilitate the implementation of the instrument. Other activities should also

be covered, such as brokering, transit and trans-shipment.

Parameters and criteria

12. Being aware that an international system aimed at combating illicit arms trade

can work only by means of legally binding provisions, Belgium has tightened up the

criteria governing the granting of export or transit licences. It is the first country to

have integrated into its national legislation both the criteria and the operative

provisions of the European Union Code of Conduct on Arms Exports.
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13. The Belgian law of 26 March 2003 published in the Moniteur (official gazette)

for 7 July 2003, established a number of criteria based on which an application for

an export or transit licence is to be rejected with regard to a given destination

country. Among the parameters in question, which might be taken into consideration

in the drafting of the future instrument, let us mention the following grounds for

rejection:

• Any flagrant violation of human rights to which the export or transit might

contribute;

• The existence of a clear risk that the goods whose export is contemplated

might be used for internal repression;

• The confirmed presence of child soldiers in the regular army;

• The risk that the export might cause or prolong armed conflicts or aggravate

tensions, conflicts or a state of civil war in the final destination country;

• The existence of a clear risk that the destination country might use the materiel

in question for aggression against another country or to assert a territorial

claim by force;

• Support or encouragement given by the destination country to terrorism or

international organized crime;

• The existence of a serious risk of diversion of the equipment within the

destination country, particularly where the country has shown that it does not

respect the non-re-exportation clause.

14. Other parameters to be taken into consideration are the technical and economic

capacity of the destination country, the legitimate security and defence needs of

States and the fact that it is desirable that States should devote the minimum

required in terms of budgetary resources to arms expenditures.

15. Another essential element to incorporate into any future instrument governing

arms trade is a clear definition of brokering, accompanied by provisions on

enhanced international cooperation and harmonized rules, so as to eliminate the

“grey” areas of which arms traffickers seek to take advantage.

16. Also, reliable marking approved by the international community may prove

useful. The international instrument on marking and tracing would then provide a

good source of inspiration.

17. Belgium hopes that the work of the group of governmental experts under

United Nations auspices will result in ambitious recommendations.



Bosnia and Herzegovina

[Original: English]

[30 April 2007]

1.

In this context Bosnia and Herzegovina suggests that the key goals in taking

forward this initiative should be to ensure that:

– States are clearly aware of, understand and adhere to their existing

international commitments, which are currently set out in a range of different
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instruments and under customary international law, to control international

transfers of conventional arms;

– States adopt and implement standards to prohibit arms transfers which will:

• Provoke or prolong armed conflicts, or exacerbate existing conflicts;

• Aid the commission of human rights abuses;

• Aid the commission of serious violations of international humanitarian law;

• Destabilize countries or regions;

• Undermine sustainable development, including ensuring the least diversion

for armaments of the world’s human and economic resources;

• Allow arms to flow from the legitimate to the illicit market;

• Undermine the establishment and maintenance of international peace and

security.

– In the conduct of the arms trade States subscribe to the highest standards of

good governance, including the need to tackle bribery and corruption;

– States maintain control of the flow of arms into and out of their territory by

establishing and implementing national legislation, with penalties for breaches

of this legislation;

– States, if they wish, are able to participate in the legitimate international

defence trade:

• To maintain and develop their industries to meet their own defence and

security needs;

• To execute international collaborative defence projects;

• To import arms for their legitimate needs;

• To export arms to help other nations to meet their own defence and security

needs.

2.

A failure to address the existing gaps in the control of this international trade

would be a failure to take responsibility for the arms we allow to be traded into and

out of our States or by our citizens. Bosnia and Herzegovina firmly believes that

States who wish to do so should be able to develop their own defence manufacturing

capabilities, to meet their own legitimate defence needs and for export, and that this

trade can pay dividends in ensuring, promoting and maintaining peace and security.

However it is also clear that the right of States to self-defence is accompanied by the

responsibilities of States to prevent threats to peace and to ensure respect for

international law, including human rights and humanitarian law.

3.

We also believe that the vast majority of those involved in the arms trade act

responsibly and ensure their goods are only supplied to legitimate end-users. But

there are traders who will sell to any buyer for any use, regardless of whether this

would be in breach of any existing national and international commitment. These

unscrupulous traders are more easily able to do this because of significant

differences between national controls and implementation mechanisms, which exist

in part because of the lack of internationally accepted standards of control backed

by an overarching legally binding international instrument.
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Feasibility

4.

In simple terms the main limits on the feasibility of a comprehensive legally

binding instrument are:

• The will of a wide range of States to enter genuinely into and conclude a

negotiation on an instrument which meets their needs and the needs of States

approaching the issue from a different perspective, i.e. the needs of customers

and suppliers;

• States being able to agree to a rigorous but not overly burdensome mechanism

for monitoring and enforcement;

• Ensuring States have the capacity, and the commitment, to implement

effectively the provisions of an instrument.

5.

Many of the fundamental principles which an instrument may include are

already set out in customary international law and existing international agreements,

such as:

• The Charter of the United Nations (and associated Security Council

resolutions controlling and prohibiting arms transfers);

• Those contained within common article 1 of the Geneva Conventions (in

particular the obligation to uphold international humanitarian law), by which

States are already bound.

Or in other legally binding obligations contained in:

• The Convention on Prohibitions or Restrictions on the Use of Certain

Conventional Weapons Which May Be Deemed to Be Excessively Injurious or

to Have Indiscriminate Effects;

• The 1997 Convention on the Prohibition of the Use, Stockpiling, Production

and Transfer of Anti-Personnel Mines and on Their Destruction.

And politically binding guidelines, including:

• The 1991 P5 Guidelines for Conventional Arms Transfers;

• The 1996 United Nations Guidelines for International Arms Transfers;

• The 2001 United Nations Programme of Action on Small Arms and Light

Weapons, including specifically section II, paragraph II.

6.

This indicates that concluding an instrument is feasible since it builds upon

established principles. Similarly there are a growing number of other agreements

relating to the arms trade, such as:

• The 1993 OSCE Principles Governing Conventional Arms Transfers;

• Politically binding rules such as those set out in the 1998 European Union

Code of Conduct on Arms Exports;

• The 2000 OSCE Best Practice Guide on Small Arms and Light Weapons;

• The 2001 Protocol on the Control of Firearms, Ammunition and other related

materials in the Southern African Development Community (SADC);
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• The Wassenaar Arrangement on Export Controls for Conventional Arms and

Dual-Use Goods and Technologies, in particular the 2002 Best Practice

Guidelines for Exports of Small Arms and Light Weapons, and the 2003

Elements for Export Controls of Man Portable Air Defence Systems

(MANPADS);

• The 2005 Nairobi Protocol and Best Practice Guidelines on Small Arms and

Light Weapons;

• The 2005 Central American Integration System (SICA) Code of Conduct on

the Transfer of Arms, Ammunition, Explosives and Other Related Material;

• The 2006 Economic Community of West African States (ECOWAS)

Convention on Small Arms and Light Weapons.

7.

These also indicate that there is a growing realization of the need for States to

conclude and implement agreements covering the trade in conventional arms. But in

considering feasibility it should be noted that not all States are party to such

agreements, and those agreements that do exist do not all cover all aspects of

conventional arms transfers, hence the need for a global instrument.

8.

Ongoing work now, whether it is carried out bilaterally or as part of

coordinated international interventions, will continue to help ensure States have the

capacity to implement an eventual instrument. While an instrument may take some

years to become a reality, it is vital that this capacity-building work continues,

whether it is focusing on putting in place national legislation and administrative

regulations, or on improving national enforcement, such as through more rigorous

customs procedures. This work will enable States to improve their controls now, but

will only be fully effective when they can be confident that other States are

following the same high standards as they have adopted, which will only be assured

when a global instrument is agreed and implemented.

Scope

9.

The two main issues that need to be defined in the scope of an instrument will

be the items and transfers to be covered.

10. Bearing in mind the need to ensure that transfers do not provoke or exacerbate

conflicts, aid the commission of human rights abuses or of serious violations of

international humanitarian law, undermine sustainable development, or allow arms

to flow from the legitimate to the illicit market, Bosnia and Herzegovina, as a

country aware of the effects of conventional weapons, believes that an instrument

must cover all conventional arms, ranging from handguns and other small arms and

light weapons (SALW), to main battle tanks and other armoured fighting vehicles,

combat aircraft (including helicopters), warships and conventionally armed missiles.

To ensure that such arms are not used in breach of international commitments, an

instrument should also cover munitions for the equipment listed above, including

ammunition for SALW and larger weapons, the technology to produce and maintain

such equipment, and their parts and components.

11. Noting that views have been sought on a comprehensive instrument, and while

recognizing that coverage of dual-use items is a complex issue, Bosnia and

Herzegovina believes it would also be desirable for the group of governmental
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experts to consider, in some detail, coverage of dual-use items directly relevant to

the above arms, munitions and production technology.

12. Whatever the scope of the items to be included, coverage and controls will

need to be set out in a way which can be easily and consistently understood by

industry and by those responsible for regulating the arms trade. A simple generic

description of the categories of arms, possibly stemming from the categories of the

United Nations Register of Conventional Arms (with the addition of other areas

covered by an instrument, e.g. ammunition, parts, components, technology to

produce, etc.), would be relatively easy to keep current, but might leave open the

possibility for confusion over whether an item is covered or not. A detailed listing,

like that used by the European Union (which is drawn from the listing maintained

by the Wassenaar Arrangement) would help remove the risk of ambiguity, but

whether such a listing would in practical terms meet the needs of all States will need

further consideration. Bosnia and Herzegovina is open to suggestions on how best

this issue may be addressed to meet the needs of all States.

13. The range of transfers to be covered by an instrument will also have to be

clearly defined. The resolution refers to import, export and transfers. An instrument

will have to make clear what is meant by these terms (making reference to existing

norms). An instrument should also cover other activities, including brokering, transit

and trans-shipment, loans, gifts, and temporary imports/exports for demonstration or

exhibition. It will be important in this context to take note of the current work of the

group of governmental experts on brokering, which is due to report this summer.

14. Bosnia and Herzegovina suggests that an instrument should be confined to

transfers which will involve arms or related technology moving from the territory of

one State to that of another State, including Government to Government or State to

State transfers. An instrument should not cover transfers within a State. An

instrument should not impose restrictions on how arms may be acquired, held or

used within a State’s territory. An instrument should also not place overly

burdensome controls on the movement of privately owned antique or sporting

firearms for sporting or cultural purposes. However, an instrument should set out the

issues which States must consider before deciding whether to permit a transfer,

including the eventual use of the item in question (see parameters below).

Parameters

15. One of the key elements of an arms trade treaty will be an agreement on

establishing legally binding international standards which States agree to follow.

Some of these are already set out in a number of different agreements. Others need

further elaboration.

16. The first step in this process will be to collate and set out clearly the existing

standards by which States are bound to comply, including those which set out clear

prohibitions on the supply of arms. For example, commitments under:

• The Charter of the United Nations, including the need to comply with Security

Council resolutions;

• The Convention on the Prevention of and Punishment of the Crime of

Genocide;
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• The Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment;

• The International Covenant on Civil and Political Rights;

• The International Covenant on Economic, Social and Cultural Rights;

• The Geneva Conventions and associated Protocols.

17. Stemming from these international commitments Bosnia and Herzegovina

would suggest that an instrument needs to set out clearly the conditions which States

must apply when considering a transfer. Bosnia and Herzegovina would suggest that

the key considerations, for importing and exporting States, and for other States

involved in the transfer of an item, to be considered while bearing in mind the right

of all States to arm themselves for self-defence, must be whether the proposed

transfer will:

• Breach any international or regional commitments;

• Be diverted to a use which would breach any international or regional

commitments;

• Be used in the commission of serious violations of international humanitarian

or human rights law;

• Be used in the furtherance of terrorist acts;

• Be used in the commission of violent crimes;

• Be used to provoke or exacerbate internal or regional conflict;

• Be used to destabilize countries or regions;

• Seriously undermine the economy or hamper the overall development of the

importing State;

• Be diverted to one of the above uses.

18. In each of these cases, unless a State is satisfied that a potential transfer would

not breach international commitments or any of the conditions set out above, the

State should be required to refuse permission for the transfer. It should also be made

clear that such standards are the minimum that States agree to apply, and that if they

decide to do so they may apply higher standards.

19. In further considering these points it is important to set out clearly the measure

of certainty States need to have in the legitimate nature of a proposed transfer. In the

case of clear commitments, such as United Nations embargoes, the standards are

unambiguous. But in deciding if they can be satisfied an item will not be used in one

of the stated negative ways, States will need clear, easy to understand guidance to be

set out in an instrument to facilitate implementation of controls. This may need to be

set out for each individual area of concern. For example, it may be unreasonable to

expect a State to refuse to allow a transfer because it cannot be satisfied arms will

not be used in the furtherance of terrorist acts just because there has been one

terrorist incident in the State in question. But if a State was aware that the intended

recipient was a known terrorist grouping (for example those identified by a relevant

United Nations body) or a trader associated with procurement for terrorist

groupings, they should clearly not approve the transfer.
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20. To ensure States can be confident that agreed standards are adhered to, they

must be applied in a transparent and accountable manner. There will therefore need

to be a requirement that States share adequate information on the transfers that they

approve. A mechanism will be needed to ensure this information is available in a

timely manner and accessible to all States. It would also be helpful for States to

share information on transfers that they do not allow. Thus if one State refuses a

transfer, others would be able to take note of this if they receive an application for

permission to carry out a similar transfer. Bosnia and Herzegovina recognizes that

sharing information on refused transfers will be particularly sensitive, and another

complex issue for the group of governmental experts to consider.

21. Bosnia and Herzegovina is convinced that to have a real impact an instrument

will need to include an effective mechanism for enforcement and monitoring,

building on an information sharing mechanism (see above), and including provision

to look into and address any alleged breaches of commitments. An instrument will

also need to set out measures to be taken if a State is in breach of commitments.

This should be a visible process, designed to investigate in a timely manner any

alleged breaches, but also designed to avoid unnecessary investigation of frivolous

suggestions of wrongdoing. In this context consideration should also be given to the

need to ensure that items are appropriately marked to ensure traceability.

22. To aid this process an instrument should also set out the basic practical

mechanisms and guidance States should use when deciding on a case-by-case basis

whether or not to allow a transfer. This does not need to be overly burdensome, but

may set out, for example, the basic need to ensure all transfers are supported by

appropriate documentation, and that records must be kept of all transfers.

23. Existing work to improve the practical control of the transfer of conventional

arms, as mentioned in the feasibility section (above), will set the foundation for

putting an instrument into practice. But an instrument will also need to include

provisions on transitional implementation periods and on the need, for those able to,

to offer assistance to other States to help them meet and successfully implement the

commitments an instrument will entail.

24. Consideration will also be required of the resources needed to support

implementation of an instrument. It may be decided that some kind of permanent or

semi-permanent implementing body or secretariat is needed. This might serve as a

point of contact for national reports and information sharing, capacity-building

assistance and as a basis for any fact-finding mechanism. But any such body should

not duplicate the work of other existing bodies.



Brazil

[Original: English]

[30 April 2007]

Introduction

1.

Brazil has been actively engaged in the discussions regarding a possible

legally binding instrument related to the trade in conventional arms, based on its

concerns in relation to the negative human and material consequences of the

uncontrolled circulation and illicit trade of such weapons.
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2.

Discussions to this end must be oriented towards the goal of achieving an

instrument that effectively disciplines the licit trade in conventional arms (as well as

the trade in small arms and light weapons and their ammunition) without interfering

with the right of States to manufacture, import, export, transfer and retain such

weapons and ammunition for individual or collective self-defence purposes, in

accordance with Article 51 of the Charter of the United Nations.

3.

The instrument should also provide the international community with efficient

tools to prevent, combat and eradicate the illicit trade in conventional weapons and

small arms and light weapons and their ammunition.

4.

Brazil is looking forward to contributing to the discussions on the issue, with a

view to reaching as a final result a legally binding instrument that is balanced and

objective, as well as effective and non-discriminatory, with a strong focus on

universalization, which is indispensable for its full implementation.

5.

The instrument must contain a strict requirement that all transfers of

conventional weapons and small arms and light weapons must be expressly

authorized by competent governmental authorities of the importing State, as well as

a clear prohibition of transfers to unauthorized non-State actors.

6.

It should also be noted that, while the instrument should provide a

comprehensive international legal framework for the regulation of the trade in

conventional arms, in small arms and light weapons and in ammunition for small

arms and light weapons, as well as for the prevention, combat and eradication of

their illicit trafficking, the application and enforcement of controls over transactions

in such weapons and ammunition is a responsibility of States.

7.

In addition, Brazil proposes that the discussions on a possible instrument

related to the issue should include analysis of the proposal for taxation of the arms

trade, which was presented by Brazilian President Luiz Inácio Lula da Silva at the

2003 G-8 enlarged dialogue in Evian.

8.

The present response is based upon inputs and contributions from relevant

Brazilian governmental agencies and it takes into account the findings and

recommendations of a survey on opinions of various segments of Brazilian civil

society as regards a possible legally binding instrument related to the trade in

conventional arms, carried out by the São Paulo-based non-governmental

organization “Sou da Paz”.

Feasibility

9.

In the view of Brazil, a legally binding instrument related to the trade in

conventional arms, in small arms and light weapons and in ammunition for small

arms and light weapons is only feasible as long as it is balanced, objective,

non-discriminatory and oriented towards universal applicability.

10. The instrument should be balanced, meaning it should rest upon shared

obligations among import, export and transit States.

11. The instrument should be composed of guidelines of an objective nature.

While it should be acknowledged that subjectivity may never be fully eliminated,

the formulation of the language of the instrument should leave as little room as

possible for different interpretations among States, which would undermine the

prospect for an effective and uniform implementation of its guidelines. By the same
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token, ensuring that the provisions of the instrument are objective will also

contribute to their non-discriminatory implementation, i.e. by contributing to the

avoidance of incoherent practices and “double standards”.

12. The following global multilateral legally binding instruments and political

commitments should be taken into account in the discussions related to the structure

and content of a possible legally binding instrument related to the trade in

conventional arms, in small arms and light weapons and in ammunition for small

arms and light weapons:

• The Charter of the United Nations;

• Relevant resolutions adopted by the United Nations Security Council and by

the United Nations General Assembly on the issue;

• The Convention on Prohibitions or Restrictions on the Use of Certain

Conventional Weapons which May be Deemed to be Excessively Injurious or

to Have Indiscriminate Effects, as well as its associated Protocols;

• The Convention on the Prohibition of the Use, Stockpiling, Production and

Transfer of Anti-Personnel Mines and on their Destruction;

• The Protocol against the Illicit Manufacturing of and Trafficking in Firearms,

their Parts and Components and Ammunition, supplementing the United

Nations Convention against Transnational Organized Crime;

• The United Nations Register of Conventional Arms;

• The 1996 United Nations

International Arms Transfers;



Disarmament
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Guidelines
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• The Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in

Small Arms and Light Weapons in All its Aspects;

• The International Instrument to Enable States to Identify and Trace, in a

Timely and Reliable Manner, Illicit Small Arms and Light Weapons.

13. Additionally, a series of regional legally binding instruments and political

commitments may also provide useful elements for inclusion in a possible legally

binding instrument related to the trade in conventional arms, in small arms and light

weapons and in ammunition for small arms and light weapons, among which:

• The 1997 Inter-American Convention Against the Illicit Manufacturing of and

Trafficking in Firearms, Ammunition, Explosives and Other Related Materials;

• The 1999 Inter-American Convention on Transparency in Conventional

Weapons Acquisitions;

• The 1998 Model Regulations for the Control of Firearms of the Inter-American

Drug Abuse Control Commission of the Organization of American States;

• The 2003 Model Regulations for the Control of Brokers of Firearms, their

Parts and Components and Ammunition of the Inter-American Drug Abuse

Control Commission of the Organization of American States.
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Scope

14. The instrument should apply to the trade in conventional arms as defined for

the purposes of the United Nations Register of Conventional Arms, 1 as well as to

small arms and light weapons, as defined in the International Instrument to Enable

States to Identify and Trace, in a Timely and Reliable Manner, Illicit Small Arms

and Light Weapons, 2 and to ammunition for small arms and light weapons.

15. It should also have specific and stringent provisions to prevent, combat and

eradicate the illicit trade in all items and goods covered by its scope, and should

include provisions aimed at disciplining production under licence.

16. In addition, the instrument should also aim at preventing, combating and

eradicating illicit brokering in conventional arms, in small arms and light weapons

and in ammunition for small arms and light weapons, and in this regard it shall take

into account the results of the group of governmental experts on illicit brokering of

small arms and light weapons created by General Assembly resolution 60/81, which

is due to report to the General Assembly in its sixty-second session, in 2007.

17. In regard to the issue of dual-use items or technologies associated with

conventional weapons, Brazil believes that it would be neither feasible nor desirable

to include them in the scope of applicability of the instrument, due to the fact that

their inclusion may cause undue negative impact on civilian applications of such

dual-use items or technologies. It should also be recalled that negotiating a list of

such items and keeping it updated in the framework of a legally binding instrument

may involve insurmountable difficulties, with little if any added value for its

purposes.

Draft parameters

18. The instrument should include objective guidelines to be taken into account by

States in authorizing international transfers of conventional weapons. In particular,

the instrument should include a provision requiring States to avoid authorizing

transfers of conventional arms, small arms and light weapons and ammunition for

small arms and light weapons in cases where there is a clear and recognizable risk

that the transfer in question will:

__________________

1



2
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Battle tanks, armoured combat vehicles, large-calibre artillery systems, combat aircraft, attack

helicopters, warships and missiles.

The instrument defines small arms and light weapons as “any man portable lethal weapon that

expels or launches, is designed to expel or launch, or may be readily converted to expel or

launch a shot, bullet or projectile by the action of an explosive, excluding antique small arms

and light weapons or their replicas. Antique small arms and light weapons and their replicas will

be defined in accordance with domestic law. In no case will antique small arms and light

weapons include those manufactured after 1899:

(a)

“Small arms” are, broadly speaking, weapons designed for individual use. They

include, inter alia, revolvers and self-loading pistols, rifles and carbines, sub-machine guns,

assault rifles and light machine guns;

(b)

“Light weapons” are, broadly speaking, weapons designed for use by two or three

persons serving as a crew, although some may be carried and used by a single person. They

include, inter alia, heaving machine guns, hand-held under-barrel and mounted grenade

launchers, portable anti-aircraft guns, portable anti-tank guns, recoilless rifles, portable

launchers of anti-tank missile and rocket systems, portable launchers of anti-aircraft missile

systems and mortars of a calibre of less than 100 millimetres.
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• Be used in violation of the provisions of the Charter of the United Nations

related to the use of force;

• Violate United Nations Security Council arms embargoes;

• Breach any legally binding international or regional commitments to which the

States involved in the transaction are bound;

• Be used for serious and persistent violations of human rights and international

humanitarian law, as defined by relevant instruments adopted in the framework

of the United Nations;

• Be used for the commission of terrorist acts and/or violent crime, as defined by

relevant instruments adopted in the framework of the United Nations;

• Be diverted to any of the above-mentioned uses.

19. Other factors, such as possible impacts on regional strategic stability, may also

be regarded as potentially relevant. However, due to the complexity of the issue,

objectively determining how it would be affected by a particular arms transfer may

not be possible: in many cases, conventional arms transfers may have a stabilizing

effect, by increasing the deterrence capabilities of the importing State, thereby

contributing to the avoidance of conflict or destabilization. Therefore, such a factor

should not be included as an objective criterion for the authorization of transfers.

20. On the other hand, it should be noted that considerations on the domestic

socio-economic impact of military expenditures and arms acquisitions by a given

State are within the realm of exclusively sovereign attributions and responsibilities

of the State in question. Therefore, the inclusion of such a criterion in the instrument

would be altogether unacceptable.

21. Additionally, Brazil wishes to stress that discussions on the instrument must

not focus only on guidelines for the authorization of licit transfers of conventional

weapons, but also take into account the need to include procedural administrative

provisions with a view to preventing, combating and eradicating the illicit trade in

such weapons, including measures related to international cooperation and

assistance for capacity-building.

22. In this regard, the instrument should consider transfers of conventional arms,

of small arms and light weapons and of ammunition for small arms and light

weapons as “illicit” in any of the following cases:

(a) If they are considered illicit under the law of the State within those

territorial jurisdiction the weapon in question is found;

(b) If they are transferred in violation of arms embargoes decided by the

Security Council in accordance with the Charter of the United Nations;

(c) In the case of small arms and light weapons, if they are not marked in

accordance with the provisions of the International Instrument to Enable States to

Identify and Trace, in a Timely and Reliable Manner, Illicit Small Arms and Light

Weapons, and/or the Protocol against the Illicit Manufacturing of and Trafficking in

Firearms, their Parts and Components and Ammunition, supplementing the United

Nations Convention against Transnational Organized Crime;
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(d) If they are manufactured or assembled without a licence or authorization

from the competent authority of the State where the manufacture or assembly takes

place; or

(e) If they are transferred or assembled without a licence or authorization by

competent national authorities of the States involved in the transaction.

23. The instrument should include an obligation to adopt national implementation

measures, in particular an adequate system of national laws and/or regulations and

administrative procedures to exercise effective control over armaments and the

export, import and transit of conventional arms, small arms and light weapons and

ammunition for small arms and light weapons. Such measures should include:

• The establishment or maintenance of effective systems of export, import and

international transit licences or authorizations for transfers;

• The requirement of licences or authorizations by competent national

authorities of the receiving State prior to the authorization of transfers;

• The prohibition, by the same token, of transfers of conventional weapons that

have not been expressly authorized by competent governmental authorities of

all States involved in the transition;

• The obligation to ensure that all newly manufactured small arms and light

weapons, as well as all small arms and light weapons to be subject to an

international transfer, are marked in accordance with the provisions of the

International Instrument to Enable States to Identify and Trace, in a Timely

and Reliable Manner, Illicit Small Arms and Light Weapons, and/or the

Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their

Parts and Components and Ammunition, supplementing the United Nations

Convention against Transnational Organized Crime;

• The maintenance of detailed records containing all relevant information related

to transfers of conventional weapons that may be necessary to enable States to

comply with their obligations as regards cooperation to trace such weapons.

From the time of the adoption of the instrument, records pertaining to transfers

of conventional weapons should be kept indefinitely;

• Penal and administrative sanctions for natural or legal persons acting in

violation of the provisions of the instrument. In order to avoid loopholes, such

penal and administrative sanctions should be extended by a State party to the

instrument to any activities prohibited by the instrument undertaken anywhere

by natural persons possessing its nationality, in conformity with international

law;

• Procedures to ensure cooperation among competent national authorities, with a

view to preventing, combating and eradicating the illicit trade in conventional

arms, in small arms and light weapons and in ammunition for small arms and

light weapons, including, inter alia, by cooperating in the tracing of illicit

transfers and in the identification of individuals or groups responsible for such

illicit transfers, for the purpose of enforcing relevant penal or administrative

sanctions.

24. The instrument should also include mechanisms to monitor its implementation.

Measures in this regard should be based, inter alia, upon the framework of the
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United Nations Register of Conventional Arms and should include, in particular, an

obligation to submit annual reports on international transfers of conventional arms.

25. In addition, Brazil proposes that the instrument include provisions related to

the implementation of a taxation mechanism for the trade in conventional weapons.

The main rationale for this tax is that it would constitute an innovative mechanism

for the financing of actions against poverty and hunger, and at the same time would

contribute to bringing greater transparency and accountability to the arms trade. It

would send an important symbolic and political signal to the international

community, especially in terms of making the linkage between socio-economic

development and international peace and security more explicit.

26. Another fundamental aspect is the need to ensure universalization of the

instrument, in particular as regards participation by all significant arms producers

and exporters, in order to avoid the possibility that the instrument limit itself to

shifting global patterns of the trade in conventional arms, in small arms and light

weapons and in ammunition for small arms and light weapons in favour of States

that are not subject to its provisions. This issue must thus be taken into account in

the discussions on the mechanism for the international entry into force of the

instrument. In parallel, ways to encourage prompt universalization of the instrument

should also be considered.

Conclusion

27. In the light of the above, Brazil stands ready to actively contribute to the

discussions on a possible legally binding instrument related to the trade in

conventional arms, in small arms and light weapons and in ammunition for small

arms and light weapons, which will be initiated in the framework of the group of

governmental experts referred to in paragraph 2 of United Nations General

Assembly resolution 61/89, on the basis of the report to be submitted by the

Secretary-General summarizing the views expressed by States in response to the

present round of consultations.



Bulgaria

[Original: English]

[27 April 2007]

Introduction

1.

Fully sharing international concerns about the negative consequences of illegal

and irresponsible conventional arms transfers, Bulgaria was among the co-sponsors

of General Assembly resolution 61/89. We remain committed to the early adoption

of a comprehensive, legally binding international treaty that introduces common

standards and principles to regulate the global trade in conventional arms.

Feasibility

2.

Bulgaria notes with satisfaction the wide support for launching a United

Nations-based process aimed at achieving an agreed regulatory framework for arms

transfers (an arms trade treaty). We believe that such a treaty should be

comprehensive in nature, setting out clear benchmarks to deter illicit trade in

conventional arms and to provide for compliance.
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3.

Lessons learned from existing cooperative endeavours at the international,

regional and subregional levels, whether legally or politically binding, constitute a

promising foundation to build upon. Also, the 1998 European Union Code of

Conduct on Arms Exports could offer added value in identifying best practices and

working methods to assess transfer applications against a set of commonly agreed

criteria.

Scope

4.

Transactions covered. As provided for under General Assembly resolution

61/89, the instrument should lay out clear principles and standards on the import,

export and transfer of conventional arms. In a broader sense, the scope of the

transactions covered should be understood to include as well other important

activities such as brokering, transportation, transit and trans-shipment.

5.

Items covered. We believe that the new instrument should cover all

conventional arms, including ammunition, in line with the categories of the United

Nations Register of Conventional Arms. Alongside large calibre weapons, the arms

trade treaty should also encompass small arms and light weapons (SALW),

MANPADS, as well as main components and production technology. The items

covered should be clearly defined and laid out in a detailed annex, as exemplified by

existing lists of controlled items such as the Wassenaar Arrangement Munitions List

and/or the EU Common List of Military Equipment.

Draft parameters

6.

Bulgaria believes that the instrument should be legally binding and it should

cover inter-State transactions, including Government-to-Government transfers. The

draft parameters should enumerate a set of basic standards to be met when assessing

applications, under the following core chapters:

• International obligations and commitments, including United Nations Security

Council sanctions and embargoes;

• Non-proliferation and arms control;

• International humanitarian law and international human rights law, including

human security and development;

• Regional stability and international security;

• Fighting international terrorism and organized crime.

7.

The draft modalities should allow for applying the common standards without

hindering the right to individual or collective self-defence, as defined in Article 51

of the Charter of the United Nations, and without limiting the right of States to

produce defence items and to procure for their legitimate defence needs and

participation in peace support operations.

8.

While the future arms trade treaty should introduce commonly agreed

standards, the final decision to authorize or deny a transfer should remain a national

responsibility. Increased transparency and information-sharing are vital for

achieving the arms trade treaty objectives. As appropriate, relevant modalities

allowing for bilateral and/or international exchanges, support and assistance could

be considered. As a way of monitoring compliance, we believe that a reporting
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mechanism should be envisaged, included through the distribution of national

reports in a harmonized form.



Burkina Faso

[Original: French]

[18 June 2007]

1.

The poorly regulated and illegal arms trade foments conflicts, entails flagrant

violations of human rights and international humanitarian law and destabilizes

whole countries and regions.

2.

Aware of the seriousness of this situation, States have undertaken to prevent

and combat the problem through several regional and multilateral agreements.

3.

However, despite the many agreements and the efforts made, most of the

regional and multilateral instruments on the trade in and circulation of arms are

inadequate because they do not succeed in regulating effectively the monitoring of

arms transfers.

4.

It is therefore absolutely essential to make progress towards the preparation of

an international instrument on the monitoring of arms transfers, which, with the

cooperation of all concerned, will be able to better regulate the arms trade.

5.

In order for such an endeavour to succeed, particular attention must be paid to

a number of factors.

Feasibility

6.

An arms trade treaty will be feasible only if it is based not only on States’

rights, but also on their obligations under international law.

7.

These rights and obligations are established in many regional, multilateral and

international instruments which States have developed in order to regulate the arms

trade.

8.

In accordance with international law, an arms trade treaty should explicitly

recognize States’ right to acquire arms; it must not infringe on this right.

9.

However, while the arms trade treaty must recognize States’ fundamental right

to acquire arms for purposes clearly established by international law, it must also

take into account the obligations which States have voluntarily incurred and which

are the expression of their legal commitments at the international level.

10. Above all, in order for the arms trade treaty to be feasible, States must

demonstrate genuine political will, and cooperation and confidence between States

must be encouraged through a concerted, transparent effort to monitor the trade in

small arms and light weapons.

Scope

11. The following proposals are based essentially on the provision of the

Economic Commission of West African States (ECOWAS) Convention on Small

Arms and Light Weapons, Their Ammunition and Other Related Materials, adopted

at Abuja on 14 June 2006. Thus, the arms trade treaty should:
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(a) Ban all international transfers of small arms, with the exception of arms

needed in order to meet legitimate defence and security needs or to participate in

peacekeeping operations. These exemptions shall be granted on the basis of an

opinion given by an as-yet-to-be-determined body, taking into account criteria that

reflect many of the obligations incumbent on States under international law and, in

particular:

• The resolutions imposed by the Charter of the United Nations, including:

• Binding resolutions of the Security Council such as those imposing arms

embargoes;

• The prohibition of the use or threat of use of force; and

• The prohibition of intervention in the internal affairs of another State;

• Universally accepted principles of international humanitarian law; and

• Any other treaty or decision by which the Member States are bound.

(b)



A transfer should be banned if the arms are destined to be used:



• For the violation of international humanitarian law or infringement of human

and peoples’ rights and freedoms, or for the purpose of oppression;

• For the commission of serious violations of international humanitarian law,

genocide or crimes against humanity;

• To worsen the internal situation in the country of final destination by

provoking or prolonging an armed conflict or aggravating existing tensions;

• To carry out terrorist acts or support or encourage terrorism; or

• Other than for the legitimate defence and security needs of the beneficiary

country.

(c)



A transfer should be banned if it is destined to:



• Be used for or to facilitate the commission of violent or organized crime;

• Adversely affect international security, endanger peace, contribute to the

destabilization or uncontrolled accumulation of arms or military capabilities in

a region or otherwise contribute to regional instability;

• Hinder or obstruct sustainable development and unduly divert human and

economic resources to armaments of the States involved in the transfer; or

• Give rise to corrupt practices at any stage.

(d) A transfer should be banned if it is likely to be diverted within the transit

or importing country or to be re-exported for unauthorized uses, by unauthorized

users or into the illicit trade.

12. In order to be effective, the arms trade treaty must not only envisage a system

for controlling the cross-border movement of all conventional arms and related

equipment; it must also be applicable to all aspects of the conventional arms trade.

13. With respect to the system for monitoring the cross-border movement of arms,

the arms trade treaty should cover the import, export, transit, trans-shipment and

brokering of all conventional weapons, including:
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• Heavy arms;

• Small arms and light weapons;

• Parts and components of all such arms;

• Ammunition, including explosives;

• Technologies for the manufacture of conventional arms;

• Arms used for internal security purposes; and

• Dual-use items destined to be used for military, security or law enforcement

purposes.

The treaty should also take arms marking and tracing into account.

14. With respect to aspects of the conventional arms trade, the arms trade treaty

should apply to:

• Transactions between States;

• Transactions between States and a private end-user;

• Commercial sales;

• Rentals;

• Loans, gifts or any other form of transfer.

15. The effectiveness of an arms trade treaty will also depend on its capacity to

address issues which, while sensitive, are essential. The treaty should set forth, as

exhaustively as possible, the responsibility of States and the sanctions incurred for

any violation of its international provisions.

General parameters

16. The following remarks do not address the issue of “parameters” exhaustively;

they merely list points that could be included. Thus:

(a) The treaty should focus on the commitments which States have already

made and which are established in many regional, multilateral and international

agreements and instruments since these commitments are binding on them.

(b) In their transactions, States should take into account the use to which the

arms will be put before authorizing their transfer. It is important to ensure that the

recipient State respects the commitment to and obligation of transparency with

respect to non-proliferation; to the monitoring of arms and ammunition; and to

disarmament.

(c) States should prepare annual reports on all their international arms and

ammunition transfers. These reports should be compiled in an international register,

which should be published.

(d) At the national level, States should establish common regulations

concerning specific mechanisms for monitoring all imports of arms and

ammunition, arms and ammunition brokering activities, transfers of arms and

ammunition production capacity, and the transit and trans-shipment of arms and

ammunition.
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(e) States should take steps to monitor the implementation and review

procedures in order to ensure respect for the principles.

(f) The arms trade treaty should include provisions authorizing the

prosecution of arms brokers in the territory of any State party thereto.

Conclusion

17. In order to be operational, the arms trade treaty should be based on the many

existing international agreements and instruments. It should both emphasize the

commitments and obligations of States and take into account their right to acquire

arms in accordance with international law.

18. While States must be held responsible for any violations of the treaty, their

voluntary commitment to respect its provisions is essential. To that end, States,

having often demonstrated their intent by observing the existing international norms

in this area, must assume ownership of the new arms trade treaty.



Canada

[Original: English]

[30 April 2007]

Introduction

1.

Canada co-sponsored United Nations General Assembly resolution 61/89

calling for a comprehensive legally binding instrument establishing common

international standards for the import, export and transfer of conventional arms. We

were also heartened by the overwhelming support this initiative received among

Member States at the United Nations on 6 December 2006. We commend the United

Kingdom for taking a leadership role on this file, as well as Argentina, Australia,

Costa Rica, Finland, Japan and Kenya for their work in support of these aims.

2.

Canada has developed extensive transfer control and enforcement mechanisms

in the field of conventional armaments. We are aware, however, that while a variety

of voluntary and regional mechanisms have been established, there exists no single

comprehensive universal instrument guiding the trade in conventional weapons. We

believe that an arms trade treaty will provide a transparent framework of universally

applicable standards for States to follow.

3.

We concur with the principle that States must be aware of, understand and

adhere to their existing treaty obligations and customary international law. This

includes the right of States to meet their own defence and security needs, and needs

relating to their participation in international peace support operations, both through

domestic production and through the responsible importing of arms. The export of

arms to help other nations meet their defence and security needs is also valid in

Canada’s view.

4.

Against this, however, are countervailing considerations that need to be

addressed. These include the need to prohibit arms transfers that breach

international sanctions regimes, exacerbate and prolong conflicts, destabilize

countries, allow arms to flow from the legitimate to illicit markets, support

terrorism, undermine sustainable development and aid in the commission of serious

human rights abuses.
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5.

For this reason, Canada believes that a comprehensive legally binding

international instrument establishing common international standards for the import,

export and transfer of conventional arms is in the interest of both individual States

and the broader international community.

Feasibility

6.

Canada recognizes that while it will not be a simple task, the aim should be to

agree on a comprehensive legally binding instrument that will ensure that all

conventional arms transactions are subject to a prior assessment by States of the risk

that they will be unlawful or have a serious negative impact, contrary to agreed

upon principles. If the risks are too high, they should not be authorized.

7.

An arms trade treaty is feasible as it would build on arms transfer principles

that are already well established. We therefore commend the efforts of regional

organizations such as the Organization for Security and Cooperation in Europe, the

Economic Community of West African States and the Organization of American

States. We note that the Participating States of the Wassenaar Arrangement adopted

a set of Best Practice Guidelines for Exports of Small Arms and Light Weapons.

Each participating State affirmed that it applies strict controls over small arms

exports and that it will avoid issuing licences for export where it deems that there is

a clear risk that the small arms in question might contravene its international

obligations (for example, United Nations arms embargoes), prolong or aggravate an

existing armed conflict, be used for the violation or suppression of human rights or

endanger peace or regional stability.

8.

The conclusion of numerous regional and multilateral agreements to control

the international transfer of conventional arms over the past decade reflects a

growing realization that the problem of such arms proliferation can only be

effectively addressed through collaboration among States based upon their existing

international obligations.

9.

The level of existing agreement among a large number of States provides an

important foundation for the development of an arms trade treaty that reflects and

builds upon current State international legal obligations.

10. We have clearly made progress in addressing key areas of concern. For

instance, the international community has made significant headway in addressing

the problems of weapons of mass destruction through the Nuclear Non-Proliferation

Treaty, the Chemical Weapons Convention, and the Biological and Toxin Weapons

Convention. Additionally, there has been progress in other forums relating to the

area of anti-personnel landmines and other conventional weapons. But gaps remain.

Most notably, there are a significant number of States that are not party to any

regional or multilateral arms transfer control agreements. It is therefore, in our view,

time to begin negotiations towards a comprehensive legally binding arms trade

treaty to establish norms applicable to the trade in all conventional weapons.

11. The increasing globalization of the illicit international arms trade, and the lack

of effective export controls to stop it, and its consequent deleterious effects on

sustainable development prospects, have raised a compelling argument in favour of

a global system of controls that will comprehensively regulate all aspects of this

trade. Canada believes that in order to curb the illicit trade in arms, Government

sanctioned trade in arms must be clearly defined and properly regulated according to
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objective common standards based upon relevant principles of international law. It

is through the codification of existing State responsibilities under international law

and their implementation through national laws, regulations and procedures that the

appropriate distinction between illicit and licit trade will become clear, and the

illicit diversion, proliferation and misuse of arms can be overcome. One of the main

objectives of an arms trade treaty will be the development of common international

standards to ensure the responsible international transfer of conventional arms. This

will ensure that all transferred weapons and munitions end up in the hands of

responsible end-users.

12. The vote on resolution 61/89 in the General Assembly on 6 December 2006

demonstrated that the overwhelming majority of States believe that the time has

come to negotiate a legally binding arms trade treaty. This reflected positively on

the will of a wide range of States to approach this important issue from a

constructive perspective.

Scope

13. Canada recognizes that States have the right to acquire conventional arms for

legitimate individual and collective self-defence and law enforcement needs, and in

order to participate in peace support operations in accordance with international law.

Resolution 61/89 acknowledges that this right is also accompanied by responsibility.

An arms trade treaty should not minimize or detract from this fundamental right of

States but must recognize that there are other considerations that States must address

with respect to the transfer of arms.

14. Canada also believes that an instrument must cover all conventional weapons,

including small arms and light weapons, man portable air defence systems

(MANPADS), main battle tanks and armoured fighting vehicles, combat aircraft,

warships and conventionally armed missiles. The question of munitions for the

above-noted equipment, the technology to produce and maintain such equipment

and weapons parts and components are complex issues. Canada believes that the

group of governmental experts to be established should consider these matters

carefully as well as coverage of dual-use items directly relevant to the above arms,

munitions and production technology, and monitoring, verification and enforcement

issues. Common international standards will need to be set out in a way which can

be easily understood by industry and by those responsible for regulating the arms

trade.

15. Canada strongly believes that an instrument should be confined to transfers

which will involve arms or related technology moving from the territory of one

State to that of another State, including Government-to-Government or State-toState transfers. An instrument should not cover transfers within a State. An

instrument also should not impose restrictions on how arms may be acquired, held

or used within a State’s territory. Furthermore, an instrument should not place overly

burdensome controls on the movement of privately owned firearms and should

respect the existing and legitimate interests of firearms owners, producers, brokers

and retailers.

Parameters

16. Key elements of an arms trade treaty will be an agreement on establishing

legally binding international standards which States agree to follow. We concur with
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the position of the United Kingdom that the collation of existing treaty and

customary international legal standards, including the need to comply with Security

Council resolutions in accordance with the Charter of the United Nations, marks an

important first step. Existing obligations under the Geneva Conventions and other

relevant treaties must also be respected. We believe that the principles established

by the non-governmental organization Arms Trade Treaty Steering Committee

provide a useful framework as a set of core global principles around which to begin

negotiations. We would note that Canada already adheres to following five of these

six principles — the responsibility of States, express limitations, limitations based

on use or likely use, factors to be taken into account and transparency.

Comprehensive controls, in Canada’s view, would require more clarification and

elaboration between States to arrive at a common set of principles.

17. We suggest that the following considerations should be among those which

States must consider when deciding whether or not to approve an arms transfer:

• Will it directly breach international or regional obligations?

• Will the arms be diverted to a use that would breach an international or

regional obligation?

• Will the arms be used for serious violations of international humanitarian or

human rights law?

• Will arms be diverted for use in terrorist acts?

• Will the transfer contribute to the destabilization of countries or regions?

• Will the transfer provoke or exacerbate internal and regional conflicts?

If the answer to any of these questions is “yes”, the State should be required to

refuse permission for the transfer. We would anticipate that an arms trade treaty

would establish minimum standards to which States would agree to comply, and that

they may decide to apply higher standards at a national level.

18. It will be important for the agreed standards to be applied in as transparent a

manner as possible. Canada supports inclusion of a requirement that States share

information relating to the transfers that they approve or reject. A mechanism will

be needed to ensure that this information is made available to all States. While the

specifics of this mechanism is an area for the group of governmental experts to

consider, the mechanisms used by the Wassenaar Arrangement may provide a basis

upon which such information-sharing can be identified and framed.

Conclusion

19. Considering the danger posed to States and their populations by the persistent

and flagrant misuse of weapons and munitions and at a time when the conventional

arms trade has become increasingly global and differential in nature, no individual

country is immune from the risk of conventional arms proliferation. States must

therefore assist each other in preventing all types of conventional weapons and

technology from falling into the wrong hands. A comprehensive arms trade treaty

based upon relevant principles of international law and standards should be the

cornerstone of such a coordinated international effort.

20. To be effective, an arms trade treaty must allow for legitimate international

transfers of conventional arms required for States’ individual and collective self-
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defence and law enforcement needs, and in order to participate in peace support

operations, in accordance with international law. But an effective arms trade treaty

must no dilute existing international standards applicable to arms transfers or

contain ambiguous language that leads to different interpretation by States of those

obligations.

21. An arms trade treaty, by broadening the application of transfer principles, will

overcome the current approach of States attempting to use variable national and

regional instruments to control international transfers of conventional arms, and

provide all States with the strong common international standard necessary to ensure

a responsible arms trade. With the consequent reduction in the number of weapons

and munitions being diverted to those who undermine human, national and

international security, such an arms trade treaty will greatly benefit not only those

communities, States and regions where arms proliferation and misuse are

widespread, but would also improve the prospects for increased security worldwide.

22. Canada looks forward to working with the international community in order to

advance the negotiations of an arms trade treaty in the near term future.



Colombia

[Original: Spanish]

[24 April 2007]

Introduction

1.

Echoing the preamble of resolution 61/89, adopted by the United Nations

General Assembly in December 2006, the Republic of Colombia supports the desire

to work towards the establishment of an arms trade treaty.

2.

To that end, upon adoption of the General Assembly resolution, the State of

Colombia:

• Acknowledges the right of all States to manufacture, import, export, transfer

and retain conventional arms for its legitimate self-defence and security needs;

• Acknowledges that arms control, disarmament and non-proliferation are

essential to the maintenance of international peace and security;

• Reaffirms the content of Article 51 of the Charter of the United Nations, which

mentions the inherent individual right of States to self-defence; and

• Reaffirms its respect for international law, including international human

rights standards, international humanitarian law and the Charter of the United

Nations.

Feasibility

3.

The feasibility of the arms trade treaty is ensured by its subject matter, which

has already been validated by the relevant regional, subregional, multilateral and

international instruments that provide a solid basis for the negotiation of an arms

trade treaty.

4.

Colombia considers that it will not be possible to implement this treaty unless

it reflects all the points of view, interests, needs, rights and obligations of all those

involved in the various stages of the legal arms trade. This treaty should set forth the
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responsibilities of each of these parties in preventing the legal arms market from

being diverted into an illegal market.

5.

Furthermore, without the participation of all States, and particularly those

capable of spearheading and guiding international policy on the sale of, trade in and

control of arms, the treaty’s effectiveness and genuine implementation will be

greatly reduced. A treaty cannot be negotiated at the international level unless it

succeeds in condensing and replacing those which already exist in this field.

6.

One element that would increase the feasibility of an arms trade treaty is

consideration of the various forms of violence and insecurity that affect all nations

at the domestic level. An arms trade treaty cannot affect the State’s obligation to

meet the security needs of its population and to control its territory. All States are

subject to different types of armed violence, whether rural, urban, ethnic, religious,

political, social or economic. Thus, the arms trade treaty will need to ensure that the

State has access to the legal arms market in order to counter such manifestations of

violence in a legitimate manner.

7.

The lack of a legally binding instrument has hindered the standardization,

integration and uniform, coordinated implementation of instruments on the arms

trade, as well as progress in their regulation and regularization. A comprehensive,

legally binding trade treaty could promote the reduction of all forms of violence and

the maintenance of national and international peace and security.

8.

These positive effects stem from the potential to mitigate the lethal and

non-lethal impact of armed violence on human security and, in particular, to reduce

intentional violence caused by firearms, which is associated primarily with the use

of conventional arms obtained through illegal trafficking.

9.

This illegal trafficking is the cause of most violations of human rights and

international humanitarian law; it is therefore imperative that the treaty should

envisage increased controls on transfers in order to prevent this lethal trafficking

and its terrible impact and humanitarian cost. All controls that seek to prevent

human rights violations should be applied objectively, following criteria whose

transparency and mechanisms for information exchange and consultation set a

standard that ensures their credibility, their legitimacy, and therefore their

effectiveness.

Scope

10. An arms trade treaty should include a comprehensive system for monitoring

the international and cross-border movement of all conventional arms, spare parts,

ammunition, explosives and similar items and other related components and

technology. It should also cover the import, export, transfer, transit, transport,

trans-shipment and brokering of all conventional arms, such as heavy weapons,

small arms and light weapons, their parts and components, their spare parts and

accessories, ammunition (including explosives), conventional arms manufacturing

technology, arms used for internal security and dual-use items to be used for

military, police or security purposes.

11. An arms trade treaty should promote the development of clear national

procedures for regulating international arms transfers; prevent and combat illegal

arms transfers; have a mandate that ensures respect for embargoes imposed by the

United Nations; establish mechanisms to prevent the diversion of arms, ammunition
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and explosives to illegal armed groups and non-State actors operating outside the

law; and prohibit transfers that violate the legal obligations assumed under

international law and standards.

12. An arms trade treaty should prohibit transfers where there are clear signs that

they will have a negative impact on the internal security of a State or that they will

be used to commit a crime against humanity or a serious violation of international

humanitarian law or international human rights law.

13. However, there must be a balance between this prohibition and States’ right to

self-defence, enshrined in the Charter and recognized in resolution 61/89, and by

their responsibility to protect their citizens from the various types of violence that

affect them.

14. An arms trade treaty should recognize the duty and the role of States with

respect to the control and regulation of firearms.

15. An arms trade treaty should envisage the inclusion of a chapter on the peaceful

settlement of disputes in anticipation of specific situations, such as where a

purchase and sale contract already exists and doubts regarding approval of the

transfer or import arise. It should include an exhaustive list of the sanctions

applicable to a purchasing country that allows arms to be diverted to the illegal

market where State officials are involved and should require States to punish

Government officials involved in illegal trafficking in arms and ammunition with

penalties proportional to the seriousness of such offences.

16. An arms trade treaty should establish standards for marking in order to

establish the provenance of arms or, at a minimum, should require the maintenance

of a universal marking registry so that they can be compared and identified. It

should include standards to ensure the legal safety and objectivity of transactions,

provide for dispute settlement mechanisms and make its implementation mandatory.

17. The treaty should include specific commitments to cooperate in the following

areas:

• Legal: exchange of information on matters such as tracing, evidence and

ballistic fingerprints;

• Technical: assistance, capacity-building and training in new technologies;

• Trade: establishment of mechanisms to facilitate controls on, inter alia,

exports, imports and transfers of arms, ammunition, spare parts and

machinery; and

• Financial: with a view to full implementation of the treaty.

Parameters

18. The treaty should be a genuinely multilateral and global convention of the

United Nations and the regional organizations in accordance with the Charter. Thus,

the Secretary-General’s role as depositary of the instrument will insure its

implementation once it enters into force.

19. The arms trade treaty should respect the existing criteria established in the

relevant international treaties; customary international law; the principles

recognized by the United Nations, such as international humanitarian law and
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international human rights law; and the articles on responsibility of States for

internationally wrongful acts.

20. States are responsible for all legal arms transfers within their jurisdiction and

should regulate them. States should examine all international arms transfers in light

of three categories of restrictions under existing international law:

• Specific prohibitions of a State that prevent it from transferring arms in certain

situations on the basis of existing prohibitions concerning the manufacture,

possession, use and transfer of arms;

• Prohibitions based on compliance with the arms embargoes established by the

United Nations Security Council;

• Prohibitions based on the probable use of arms, particularly where it is

possible that they will be used to commit serious violations of international

humanitarian law or international human rights law. This prohibition should

envisage consultative mechanisms that make it possible to apply these

prohibitions in a manner that does not violate States’ right to self-defence or

their responsibility to protect and ensure the security of persons.

21. As recognized in resolution 61/89, arms control, disarmament and

non-proliferation are essential to the maintenance of international peace and

security; States should be called upon to strengthen their comprehensive citizen

disarmament campaigns with a view to creating awareness, collecting arms that are

circulating illegally and reducing their proliferation. As part of the principles and

guidelines that should govern international transfers of conventional arms, in

addition to those recognized by existing international law, voluntary disarmament

campaigns should be conducted in cooperation with civil society in order to inform

and educate citizens.

22. The treaty should establish clear measures and procedures for the collection,

stockpiling and final disposal of the arms possessed by States. Projects that help

reduce demand through education and conciliation should also be promoted.

Other features

23. Colombia considers that States should agree to set up a treaty monitoring and

implementation mechanism which, within a reasonable period, will begin impartial

and transparent investigation of reported violations of the instrument and establish

appropriate penalties for violators.

24. The treaty should also envisage the establishment of national contact and

liaison points, including identification of the department and officer concerned, and

the provision of requisite support for any situation that may arise during the transfer

of arms between States.

25. The arms trade treaty should establish regional bodies responsible for settling

disputes and for monitoring and promoting the treaty in the geographical areas

under their jurisdiction.

26. In the event of a disagreement or dispute concerning the implementation of the

treaty, the principle of conciliation or any other mechanism for the peaceful

settlement of disputes should always prevail.
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27. Implementation of the arms trade treaty will require political, financial and

technical efforts. It is therefore necessary to include mention of cooperation

mechanisms for that purpose.

Conclusions

28. Colombia believes that resolution 61/89 is a great opportunity for the

international community that will make it possible to make real and significant

progress in regulating the legal arms trade at the international level and, ultimately,

controlling illegal trafficking.

29. Colombia has spearheaded the fight against illicit trafficking in small arms and

light weapons at the global, regional, subregional and bilateral levels and places its

experience and leadership capacity at the international community’s disposal in

order to carry this initiative forward.

30. As a country that has been a victim of this lethal traffic, Colombia has been

developing significant institutional and technical capacities. Therefore, we are now

one of the most advanced countries in terms of the marking of arms and

ammunition, export controls and tracing. Colombia remains a country that is

prepared to share its experience and its achievements with other countries with a

view to implementation of the arms trade treaty.

31. In combating the illicit trafficking of small arms and light weapons, Colombia

has been developing and establishing inter-institutional bodies that have worked

interactively and productively to design comprehensive, inclusive and consensual

policies to attack this multidimensional scourge. As a result of this working

methodology, Colombia also has broad national consensus on the need to meet the

challenges of this transnational phenomenon.

32. Colombia has been working closely with civil society in order to combat

illegal trafficking and to develop citizen disarmament programmes at the national

level, with very positive results. The partnership between the Government and civil

society in combating illicit trafficking in small arms and light weapons has produced

these results. This report reflects the point of view of civil society and its

contribution to preparation of the future arms trade treaty.

33. Lastly, in the light of the above, it is entirely legitimate for Colombia to seek

to participate in the group of experts that will study and draft the text of this future

treaty, and it thanks the Office of the United Nations High Representative for

Disarmament Affairs for its consideration.



Costa Rica

[Original: Spanish]

[27 April 2007]

Introduction

1.

The Republic of Costa Rica, together with Argentina, Australia, Finland,

Japan, Kenya and the United Kingdom, submitted for the consideration of the

General Assembly at its sixty-first session a draft resolution which had originated in

an initiative launched in 1997 by the Nobel Peace Laureate and President of Costa

Rica, Dr. Oscar Arias Sánchez and 20 other laureates. The draft resolution, by the
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General Assembly as resolution 61/89, received 137 votes in favour, 28 abstentions

and 1 vote against, which represents solid and robust support for the desire to have a

legally binding international instrument establishing common international

standards for the import, export and transfer of conventional arms.

2.

The effects of the arms trade are devastating, with over 45 million people

currently suffering the consequences of wars. Around a thousand people a day die

from armed violence. Such violence is the leading cause of food emergencies

worldwide. It is estimated that the small arms trade amounts to around $40 billion

per year, with most of the buyers found in developing countries. President Arias, in

his statement to the General Assembly at its sixty-first session, introduced the

initiative and reported that in 2005 the countries of Latin America had spent almost

$24 billion on weapons and troops, an amount that had risen 25 per cent in real

terms over the last decade, while the gross domestic product had declined by

12 percentage points per year.

3.

Those figures are the best argument for the arms trade treaty. According to

President Arias, “The idea is simple: prohibit countries from transferring weapons to

States, groups or individuals if there is reason to believe that these arms will be used

to violate human rights or international law, or if there are clear indications that they

will be used to harm sustainable development.”

Feasibility

4.

In order for an arms trade treaty to be effective, it must be based on the entire

spectrum of responsibilities undertaken by States under international law, such as

guaranteeing respect for international human rights law, international humanitarian

law and sustainable development. Legally binding international instruments include:

• The Charter of the United Nations;

• The Convention on Prohibitions or Restrictions on the Use of Certain

Conventional Weapons Which May be Deemed to be Excessively Injurious or

to Have Indiscriminate Effects;

• The Convention on the Prohibition of the Use, Stockpiling, Production and

Transfer of Anti-personnel Mines and on Their Destruction Protocol against

the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and

Components and Ammunition Protocol to the United Nations Convention

against Transnational Organized Crime.

Politically binding international instruments:

• Guidelines for Conventional Arms Transfers of the Security Council Standing

Committee;

• United Nations Register of Conventional Arms;

• Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in

Small Arms and Light Weapons in All Its Aspects.

Legally binding regional instruments:

• Inter-American Convention against the Manufacture and Illicit Trafficking in

Firearms, Ammunition, Explosives and Other Related Materials (CIFTA);
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• Inter-American Convention on Transparency in Conventional Weapons

Acquisitions.

Politically binding regional instruments:

• Principles Governing Conventional Arms Transfers of the Organization on

Security and Cooperation in Europe (OSCE);

• European Union Code of Conduct on Arms Exports;

• OAS Model Regulations for the Control of the International Movement of

Firearms Their Parts and Components and Ammunition;

• Antigua (Guatemala) Declaration on the Proliferation of Light Weapons in the

Central American Region;

• Code of Conduct on the Transfer of Arms, Ammunition, Explosives and Other

Related Materials of the Central American Integration System (SICA).

5.

As a whole, these and other instruments are basic components of a future arms

trade treaty. The majority of States agree that the proliferation and indiscriminate

use of conventional weapons can only be addressed through international

cooperation.

Scope

6.

Costa Rica is guided by the following principles with reference to the scope of

the treaty:

• First, the treaty should be legally binding for all conventional weapons,

because pistols and rifles are just as deadly as military helicopters or tanks.

• Second, it does not matter whether an arms shipment is intended to supply a

Government, an organization or an individual. If the risk of destruction is the

same, the same rules should apply to the transfer.

7.



Having established the foregoing, a potential list could include:

• Battle tanks

• Armed combat vehicles

• Large-calibre artillery systems

• Combat aircraft

• Combat helicopters

• Warships

• Missiles and missile launchers

• Small arms and light weapons (SALW), including man-portable air defence

systems (MANPADS)

• Landmines and anti-personnel mines

• Ammunition, including for small arms and light weapons and explosives

• Submunition dispersion weapons (“cluster bombs”)
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• Components for this type of weapon

• Technology specifically designed for the manufacture of this type of weapon

8.

In addition to the “import, export and transfer” mentioned in the resolution,

the importance of including “transit, trans-shipment and brokering”, as well as

dual-use goods that are to be used for military, police or security purposes, should

be considered. The need for mechanisms, formats and deadlines for submission of

reports should also be considered.

Parameters

9.

The fundamental parameters to be considered when contemplating an arms

transfer should be whether such a transfer:

• Violates any international or regional commitment;

• Will be used to commit serious violations of international humanitarian or

human rights law;

• Will be used to promote terrorist acts;

• Will be used to commit violent crimes;

• Will be used to provoke or aggravate internal or regional conflicts;

• Will be used to destabilize countries or regions;

• Will be used to destabilize the economy or the development of the importing

country;

• Will be diverted to any of the uses mentioned.

10. It should be made clear that these parameters are the minimum that a State

should apply, and that it is free to use more stringent criteria. In order to obtain the

desired results, the commitments made under the treaty must be verifiable.

Therefore, an effective monitoring mechanism must be included based on sharing of

information, as well as investigation and prosecution of violations. Likewise,

measures should also be included for States that do not meet their obligations. For

this purpose, efforts to mark and trace arms must be increased.

11. The need for resources for the implementation of the instrument must be

considered. A permanent or semi-permanent secretariat could be necessary, as a point of

contact for the submission of reports and national periodic reports and for informationsharing. This structure should not duplicate the tasks of other existing bodies, nor affect

the commitments made pursuant to international legal instruments signed by States.

Conclusion

12. Costa Rica is submitting for the consideration of the international community

these views on the feasibility, scope and parameters of an arms trade treaty in the

spirit of its multilateralist and antimilitarist foreign policy. Costa Rica calls on all

States Members of the United Nations to comply with the request by the SecretaryGeneral in order to advance the work of the group of governmental experts

scheduled in 2008.
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