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STATEMENT OF RELATED CASES
No prior appeals in or from this case have been brought before this

Appellate Court. Counsel is unaware of any specific cases this appeal will affect;
However, counsel notes this appeal may affect other cases brought by Naval
personnel subject to the Enlisted Retention Board (ERB).
II.

JURISDICTIONAL STATEMENT
Plaintiffs seek Appellate review of Judge Bush’s June 7, 2013 Judgment in

Anderson, et al v. United States, Case No 12-486C which is a final order subject to
appeal, as it adjudicates or dismisses all claims;
Plaintiffs seek Appellate Review of Judge Bush’s June 6, 2013 Opinion in
Anderson, et al v. United States, Case No. 12-486 which became final and subject
to appeal on June 7, 2013.
Plaintiff seeks Appellate Review of Judge Bush’s February 5, 2013 Order
denying Motion to Disqualify which became final and subject to appeal on June 7,
2013.
III.

STATEMENT OF ISSUES

1. Did Judge Bush error in refusing to recuse/disqualify herself?
2. Did the Court error in refusing to allow the Administrative record to be
supplemented with facts in existence at the time of the ERB?
3. Did the Court error in dismissing the Plaintiffs’ claims for wrongful
1
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discharge?
4. Did Plaintiffs’ discharges violate constitutional and statutory law?
5. Was the ERB improperly convened?
6. May an ERB be based upon untrue facts known at the time?
7. Did the Court error in denying Plaintiffs’ claims for back pay and
allowances?
8. Did the Court err in ruling on an incomplete Administrative Record?
9. Did the Court err in dismissing with prejudice Plaintiffs’ complaint as to
their discharges for failure to state a claim?
10. Did the Court of Federal Claims have jurisdiction to hear denial of
Constitutional Rights claims of due process and equal protection?
11. Were Plaintiffs’ claims justiciable?.
12. Were Plaintiffs denied Constitutional and Department of Defense
regulatory rights to notice and a hearing prior to their discharge?
13. Does a Reduction in Force (RIF) have to be based upon a rational basis?
14. Is the Navy’s power of discharge unlimited and not subject to review?
15. Were Plaintiffs’ procedural rights violated?
16. Did the RIF not meet concepts of basic fairness?
17. Trial Court must apply Department of Defense Regulation in existence at
the time of discharges of Plaintiffs on September 1, 2012.
IV.

STATEMENT OF THE CASE

Plaintiffs brought this case contesting the formation of the ERB (RIF), being
wrongfully discharged, denial of notice and hearing, and of violations of Plaintiffs’
2
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Constitutional, Statutory Rights and violation of Department of Defense
Regulations (DoD).
Judge Bush by Opinion of June 6, 2013 and Judgment entered on June 7,
2013 granted Defendant’s Motion to Dismiss as to Plaintiffs’ wrongful discharge
and granted Judgment upon the Administrative Record as to Plaintiffs’ claims for
back pay and allowances.
Plaintiffs appeal the above and the Court’s ruling denying Supplementation
of the Administrative Record to reflect known facts in existence at the time of the
ERB and the Court’s denial of disqualification.
No prior or other related appeals have been brought.
V.

and VI. STATEMENT OF FACTS AND SUMMARY OF
ARGUMENT
The Navy convened an Enlisted Retention Board (ERB) in 2011 and

recommended the discharge of 2,946 sailors in the middle of their tours. The
Secretary of the Navy issued a memorandum titled “Notification of Intent to
Convene a Quota Based Enlisted Retention Board” in which he stated:
“The Navy will be challenged to reduce enlisted manning
to meet future planned end strength controls due to
record high retention in the current economic
environment. . .”
Thereafter the Navy issued three difference consecutive orders:
1. NAVADMIN 129-11 April 14, 2011 reduce because of over mandated
quota as set by Congress;
3
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2. NAVADMIN 160-11 May 9, 2011 – Over manning of certain ratings; and
3. NAVADMIN 332-11 November 4, 2011 Discharge for under performance.
The Navy set a termination end date for 2,946 sailors during the course
of their tour of June 1, 2012. They later delayed the termination to September 1,
2012 at which time the 2,946 sailors were terminated regardless of the status of
their tour. The sailors being terminated were pay grades E5, E6 and E7 which
were sailors with 12 to 15 years of service.
Plaintiffs originally sought an injunction to prevent the September 1, 2012
termination which was not rational and not supported by the facts. The Motion for
injunction was summarily denied by the Trial Judge, stating that the injunctive
relief was not available in this Court.
Plaintiffs then filed a Motion to Disqualify the Trial Judge because she
had been an attorney for the Navy for 9 years. This Motion was denied.
The Trial Judge in her opinion of June 6, 2013 granted judgment on the
Administrative Record; Denied the Class Action as moot; Denied Plaintiffs’
Motion to Supplement the Administrative Record and Dismissed Plaintiffs’
Complaint.
At page 29 of her opinion the Trial Judge states that the
“facts of this by the Navy were reasonably conceived and the
predicted success of the ERB to address over manning issues
was a rational speculation.” (Emphasis Ours) (A42)
The Trial Judge anchored her opinion on the termination of 2,946 sailors as
4
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being “rational speculation.” If this case is permitted to stand the Navy can
without reason or cause terminate sailors at their 19th year and never have to pay
any pension or retirement benefits. The same effect occurred to the 2,946 sailors
terminated in this action by the ERB.
VI.

STANDARD OF REVIEW

The standard of review for a dismissal based upon a failure to state a claim is
de novo. Pursuant to Rule 12b of the Rules of the Court of Federal Claims,
complaints are not to be dismissed unless it appears no set of facts can be shown
which would entitle Plaintiff to relief. Conley v., Gibson, 355 U.S. 41, 45, 46, 78
S.Ct. 99 (1957). Pursuant to Henke v. United States, 60 F.3d 795, 797 (Fed. Cir.
1998) all factual allegations and reasonable inferences are to be drawn in favor of
Plaintiff.
Review of the Administrative Record is de novo. Chandler v. Roudenbush,
425 U.S. 840, 863, 96 S.Ct. 1949 (1976).
Supplementation of the Administration Record may be made upon a
showing of necessity. International Resource Recovery, Inc. v. U.S., 59 Fed. Cl.
537, 542 (Fed. Cl. 2004)
As to disqualification/recusal:
“The standard of review is ‘whether an objective, disinterested
lay observer fully informed of the facts underlay the grounds on
which recusal was sought would entertain a significant doubt
about the Judge’s impartiality.’ United States v. Patti, 337 F.3d
5
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1317. 1321 (11th Cir. 2003) (quoting, Parker v. Conners Steel
Co., 855 F.2d 1510, 1524 (11th Cir. 1988). The standard is thus
an objective on4e, ‘designed to promote the public’s confidence
in the impartiality and integrity of the judicial process.’ In re:
Evergreen Sec. Ltd. 570 F.3d 1257, 1263 (11th Cir. 2009)”
VII. ARGUMENT
1a. PLAINTIFFS WERE A “CLASS” OR GROUP OF SAILORS
SELECTED AND ARE ENTITLED TO THE EQUAL
PROTECTION CLAUSE OF THE CONSTITUTION

The Trial Court admitted on p. 2 (A14) of her opinion that the Plaintiffs selected
were only those in pay grades of E5, E6 and E7. These were personnel who had 12
to 15 years seniority and were on the doorstep of retirement and she deems that
they are not a “suspect or quasi suspect class.” If her statement was true why
weren’t sailors from E1 through E12 selected.
Plaintiffs never have known why they were discharged. The reason of
being over mandated numbers, over manned positions and failure to perform all of
which did not pertain to the plaintiffs, leaves the Navy without cause in
discharging these plaintiffs. Therein lies a definite violation of due process.
The Trial Court’s opinion continues at p. 27 (A40) to express that these
Plaintiffs do not possess any “right to continued employment with the Navy.” This
is in direct violation of 10 U.S.C. §1169 which provides that sailors cannot be
discharged in the course of their “term of service.”

This is unless prescribed by

the Secretary of the Navy, but no cause was prescribed by the Secretary for
6
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discharge of the Plaintiffs as they have not known what the cause was. The Trial
Court then resorts to the reasoning that the military can do anything they want to
do citing Woodward v. US, 871 F.2d 1068, 1077 and quoting:
“As defendant persuasively argues, it was within the Navy’s
discretion to reduce force levels and to convert some but not all
affected service-members to other job specialties.”
The Trial Judge then finds on the same page “ERB process was rational in its
inception.”
This is obviously untrue. In the first place the present case did not involve
“discipline, moral, composition (differences in units or formations) and alike” and
also there was no “considered professional judgment” involved in the present case.
The process in the present case does not survive “rational basis review.” If it were
rational would not the plaintiffs understand the reason for their discharge.
The Secretary of the Navy and ERB are not above the law.

They must

follow rules, regulations and the constitution.
“But, like the boards, the Secretary must not act in an arbitrary,
capricious manner, unsupported by substantial evidence, or in
violation of the law. Actions of both are subject to judicial
reversal for violation of such standards. This is will settled.
See Hodges v. Callaway, 499 F.2d 417 (5th Cir. 1974). To say
that the statute confers on correction boards or the Secretaries
such discretion that we cannot review their action when a case
is properly within our jurisdiction, is contrary to the purpose of
the statute.”
Sanders v. United States, 219 Ct. Cl. 285; 594 F.2d
804 (1979)
7
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In another Navy case Reed v. Franke, 297 F.2d 17 (1961) the Court stated
“The constitutionality of the discharge procedure is a justiciable issue.” The Court
held:
“We conclude that, where there is a substantial claim that
prescribed military procedures violate one’s constitutional
rights, the District Courts have jurisdiction to resolve the
constitutional questions. See Estep v. United States, 327 U.S.
114, 120, 66 S.Ct. 423, 90 L.Ed 567 (1946) . . .”
As alleged in Plaintiffs’ Third Amended Complaint and as shown in Argument III
of this brief the Navy did violate plaintiffs constitutional rights by failing to give
them a hearing prior to their discharge, the same as in the Reed supra.
In Berkley v. United States, 59 Fed.Cl. 675, 93 Fair Empl.Prac.Cas. (BNA)
852 a group of Air Force officers brought a class action for military pay as a result
of a reduction in force (RIF) board for violation of their Fifth Amendment rights to
equal protection wherein the class members were asking for active duty credit from
the time they were discharged by the selection board. The issue involved
receiving back pay and allowances. The Court did have jurisdiction and the case
was submitted for a proposed class action settlement. The case did find that the
Court had jurisdiction over a constitutional question.
1b.

TRIAL JUDGE SHOULD HAVE RECUSED
The Trial Judge worked for the Department of Justice (Defense Counsel in

this Case) in handling civil cases in the United States Court of Claims. The Trial
8
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Judge also worked for a period of 9 years from 1987 through 1996 as an attorney
representing the Navy. The Navy is a party in the present proceedings. These
facts are not disputed by the Trial Judge.
Plaintiffs filed a motion and supporting brief requesting that Judge Bush
disqualify herself. 28 U.S.C. §455(a) was set forth as the basis for her recusal,
which states:
“Disqualification of justice, judge or magistrate judge
(a) Any justice, judge, or magistrate judge of the United States
shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned.”
Plaintiffs in the conclusion of their Motion to Disqualify pointed out that the
Federal test applicable under Section 455(a) is if “impartiality might be reasonably
questioned” or if there is a “appearance of impropriety.” However, neither of these
tests were used by Judge Bush in her Order refusing to disqualify.
The Trial Judge uses the wrong standard in failing to recuse herself.
order at page 1 she contends:
“In their Motion, Plaintiffs argue that the undersigned cannot be
impartial in the subject matter due to her previous employment
with the Department of the Navy and the Department of
Justice.” (Emphasis Ours)
On page 2 of her Order Judge Bush states:
“Plaintiffs go on to surmise that the undersigned cannot be
impartial because . . . “
9
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Because of Judge Bush failing to use the proper crux she concludes that the
“standard for recusal set forth in 28 U.S.C. §455 has not been met.” However the
standard is not whether Judge Bush believes she can be impartial but instead,
would an objective observer believe there is an appearance of impartiality, 28
U.S.C. § 455(a) provides:
“Shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned.”
It is from the perspective of the public or “objective observer” as to whether there
is “an appearance of impropriety” and not the perspective of what the Judge
believes about herself that is important.
The reason these new tests are now the law is that “public confidence in the
judiciary is in a disturbing state of decline.” 1 The recusal is not limited to those
cases where the Judge herself “cannot be impartial” or has a personal bias, but
where her impartiality “might reasonably be questioned.” 2 It is required in the new
statute that all judicial grounds for disqualification be evaluated on an objective

1

OK Bar Journal Vol. 76,-No. 34-12/10/2005 p. 2826 1. An Independent
Judiciary, Report of the ABA Commission on Separation of Powers & Judicial
Independence (1997).

2

OK Bar Journal Vol. 76,-No. 34-12/10/2005 p. 2827 15. 28 U.S.C. §455(a)
(2002); Okl., Stat. Tit. 5 ch. 1, app. 4 Canon 3(E )(1)(a) The footnote in
Subparagraph 15 of Bar Association
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basis so that what matters is not the reality of bias but its appearance. 3
All 295 Plaintiffs have a “significant doubt” as to Judge Bush’s impartiality.
Any reasonable member of the public who was aware of her having represented the
Navy for 9 years would wonder about her impartiality in deciding a case where the
Navy was a party. It really doesn’t matter what Judge Bush personally feels about
her own impartiality or ability to be fair. It’s the fact there exists the “appearance”
of a question of impartiality. The new standard was not formed for Judge Bush or
any Judge individually, but for the appearance of the integrity of the Federal Court
system. For this reason Judge Bush should have immediately disqualified herself,
__________________________.
“. . . ‘The goal of section 455(a) is to avoid even the
appearance of impartiality. If it would appear to a reasonable
person that a judge has knowledge of facts what would give
him an interest in the litigation, then an appearance of partiality
is created even though no actual partiality exists because the
judge does not recall the facts, because the judge actually has
no interest in the case, or because the judge is pure in heart and
incorruptible. …’”
Judge Bush represented the Navy for 9 years. It doesn’t matter if it was
yesterday, one year ago or how many years ago. There would be a “appearance”
of impropriety for a past Navy lawyer of 9 years to be a Judge on a Navy case.
3

OK Bar Journal Vol. 76,-No. 34-12/10/2005 p. 2827 16. 28 U.S.C. #455 See
also Liteky v. United States, 510 U.S. 540, 548 (1994)(‘ [q]uite simply and quite
universally, recusal [is] required whenever partiality might reasonably be
questioned.”]
11
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She should have recused herself from this case.
2a.

THE “WHOLE RECORD” SHOULD BE ALLOWED IN THE
ADMINISTRATIVE RECORD
Judge Bush denied Plaintiffs’ Motion to Supplement the record on the sole

basis of the Axiom v. United States, 564 F.3d 1379 (US Ct. of Appeals Fed. Cir.)
case. However, Axiom supports rather than denies Plaintiffs’ Motion.
There the materials asked to be supplemented were facts and information
“not before the agency.” The Axiom case is dissimilar and unlike the present case.
The facts and material sought to be supplemented by the plaintiffs here were
existing facts and information that the Navy had available to it at the time of its
decision and especially at the time of its termination of the Plaintiffs.
Apparently the Navy discovered its error when it canceled its termination
date of June 1, 2012 and then delayed the termination date until September 1,
2012. The Navy saw the mistake it made and was well aware that they were
undermanned. Although they later admit their mistake they don’t remand their
orders. The sailors are terminated anyway. Those admission of the Navy were
not made a part of the administrative record submitted by the Defendant. That is
only one of many items defendant has failed to include in the Administrative
Record.
The Court in Axiom quotes Camp v. Pitts, 411 U.S. 138 993 S.Ct. 1241, 36
L.Ed.2d 106 (1973)for the authority that “the focal point or judicial review should
12
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be the Administrative Record already in existence, not some new record made
initially in the reviewing Court.” The Court in Axiom further states that the
reviewing Court is:
“The purpose of limiting review to the record actually before
the agency is to guard against courts using new evidence . . .
Murakami v. United States, 46 Fed. Cl. 731, 735 (2000)”
(emphasis added)
Axiom at p. 1380
The supplemental record sought to be added by Plaintiffs was the Administrative
Record of admissions and declarations by the Defendant (Navy) itself. They
confess that their ERB discharge order was “unwarranted by the facts” in
existence at the time of the Order. This is not new evidence sought and created by
the Plaintiffs after the ERB’s determination. The supplemental materials show that
the administrative record submitted by the Navy is incomplete in that their order
does not reflect that the Navy was “undermanned”. Those facts existed and were
available to them. For this reason the Defendant has purposely left such materials
out of the administrative record and seek to win this case by not disclosing to the
court not only the fact that it was undermanned, but the fact that it was going to be
hiring 3000 new sailors and eventually over 8600 sailors Also, it fails to show that
they were claiming they were overmanned in positions for which they were
beginning to hire new sailors. The Defendant does not want this information in
the Administrative Record.
13
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Further in Axiom, the Appeals Court pointed out that the agency failed to
determine if supplemental material was necessary.
“We conclude that the trial court abused its discretion in this
case by adding Axiom’s documents to the record without
evaluating whether the record before the agency was
sufficient to permit meaningful judicial review . .
.”(Emphasis ours)
The Trial Judge in the present case has never made a finding as to whether or not
the record before her was sufficient “to permit a meaningful judicial review.”
This failure by Judge Bush makes her ruling an error as stated in Axiom:
“ . . . by so doing failed to make the required threshold
determination of whether additional evidence was necessary.”
Id. P. 1380.
The Supplemental Material in the present case is necessary for this Court to
make a “meaningful judicial review” for the following reasons:
1. The Navy did not include in their Administrative Record the congressionally
mandated end strength at the time of their decision;
2. The Administrative Record does not include the fact the Navy discovered
that their “projected end strength” which was the basis of their discharge of
Plaintiffs was unfounded;
3. The Administrative Record submitted by the Navy does not show the
requests by Plaintiffs for an Administrative Separation Board Review
Hearing. These requests were made before the September 1, 2012
discharge;
4. The Supplemental materials offered by the Plaintiffs show that the
Administrative Record by the Navy was not only incomplete but shows that
the action of the ERB in discharging Plaintiffs was “unwarranted by the
facts” in existence and available to the Navy;
5. The Administrative Record submitted by the Navy does not show the actual
end strength numbers required by the Navy which would have alleviated any
necessity for discharging plaintiffs.
14
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6. The Administrative Record does not show the many admissions of the Navy
as to their mistake and devastation to the sailors.
To be consistent with the Administrative Procedures Act (APA) which
states:
“the Court shall review the whole record or those parts of it
cited by a party, and due account should be taken of the rule of
prejudicial error.” (Emphasis ours)
Axiom
The whole record has not been submitted in this case. Without the full record there
is no meaningful review. The Navy’s action was “arbitrary, capricious, an abuse
of discretion” and “not in accordance with the Law” and not only because they
disallowed the hearing for each sailor discharged but because they used “projected
end strength” or merely a fiction rather than the actual number of sailors mandated
by Congress. This is not “rational” speculation the Trial Judge supposes. The
supplemental materials indicated that the administrative record is incomplete and
that Navy was fully aware of their shortfall and wrongdoing before the termination
date of September 1, 2012 of the Plaintiffs.
In the late case of Pitney Bowes, Inc. v. United States, 93 Fed. Cl. 327
(2010) The Department of Justice was defending and asked to submit the
Administrative Record by producing e-mails and even by depositions that were to
be taken after the decision and ruling by the Agency involved. The Court stated:
“The burden of proof required for supplementing the
administrative record is lower than required for demonstrating
15
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bad faith or bias on the merits. The test for supplementation is
whether there are sufficient well-grounded allegations of bias to
support an inquiry and supplementation. . .”
It is important to note that the depositions were to be engendered and taken by the
Department of Justice after the agency ruling and then their supplementation was
to be allowed. The attorney representing the Department of Justice and
successfully supplemented the record in Pitney Bowes, supra, was Jeanne E.
Davidson, the same counselor who is one of the attorneys objecting to the
supplementation in the present case.
The Navy’s admissions should be supplemented to the record in the present
case. Otherwise this Court does not have before it the “whole record” and cannot
give a valid judicial decision. The supplemental materials sought to be included
are evidences of bad faith on the part of the Navy. The Navy should not be able to
cherry pick only those factors it wants in the Administrative Record. Evidentiary
discovery would expose the real reason for the terminations.
3a.

THE NAVY’S ERB ORDER WAS BASED ON FALSE
INFORMATION, WAS ILLEGAL AND VIOLATED PLAINTIFFS’
CONSTITUTIONAL RIGHTS
The formation of a RIF/ERB must be based upon facts and rational

projections. In this case the facts establish there was never a need for the
RIF/ERB. The Navy was aware before any discharges took place that the alleged
basis of the ERB did not exist.
16
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The ERB’s Administrative Record is based on false facts and violates
Plaintiffs’ Constitutional Rights. Plaintiff’s believe the creation of the ERB was a
pretext to allow the Navy to fire sailors near their 15 years service eligibility for
early retirement. Where an ERB is created for specified reasons it must act in
accordance with the specified reasons. The record discloses that the alleged
reasons for the creation of the ERB were a sham.
The ERB in the present case was directed by three different Orders
1. NAVADMIN 129-11 April 14, 2011 reduce because of over mandated quota
as set by Congress;
2. NAVADMIN 160-11 May 9, 2011 – Over manning of certain ratings; and
3. NAVADMIN 332-11November 4, 2011 Discharge for under performance;
3b.

THE CONGRESSIONAL MANDATED QUOTA OF NAVY
PERSONNEL WAS A FALSE BASIS FOR DISCHARGE OF
PLAINTIFFS
By memorandum of March 23, 2011 by the Secretary of the Navy a NAVIS

was issued “Notification of Intent to Convene a quota based Enlisted Retention
Board.” (A45) In the memorandum the Secretary pointed out that “the Navy will
be challenged to reduce enlisted manning to future planned end strength controls”
and “will focus on those ratings that are over manned” in reducing the manning.
At the time of such directive by the Secretary of the Navy the Navy was
undermanned or below the quota as set by Congress.

17
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DATE

ACTUAL END/ AUTHORIZED
STRENGTH
END STRENGTH
LEVEL
LEVEL
30SEP2010------------ 328,303 / 328,800 ***Under Authorized Strength Levels
31MAR2011---------- 328,227 / 328,700 ***Under Authorized Strength Levels
30SEP2011------------ 325,123 / 328,700 ***Under Authorized Strength Levels
29FEB2012------------ 321,190 / 325,700 ***Under Authorized Strength Levels
31MAR2012-----------320,961 / 325,700 ***Under Authorized Strength Levels
---FY2013 BEGINS--16NOV2012-----------318,406 / 322,700***Under Authorized Strength Levels
(4294 deficit)
31MAR2013-----------No Data / 322,700
**Source: http://siadapp.dmdc.osd.mil
**Source: http://www.navy.mil/navydata/nav_legacy.asp?id=146
This establishes that any reason for creating an ERB due to excessive enlisted
manning is false. The Navy was under Congressional mandated quotas when the
ERB was being formed and Navy did not put the above data in the Administrative
Record.
The concept by the Navy that there was over manning was false and untrue.
The Navy later admitted their error. Vice Admiral Scott VanBuskirk on
December 4, 2012 stated “We had been working toward a lower demand signal,
and so we did overshoot (the draw down)”.(Navy Times 12/17/12 @ pg. 18 Faram)
(A47) “We were targeting for a lower force structure and, as a result of that, we
did overshoot in terms of targeting a lower (end strength) number”. As of
December 6, 2012 the Navy had 317,600 active duty sailors which is the lowest
manning since 1940. By the end of 2012 the Navy was supposed to have a force
of 322,700 sailors. Without the discharge of the 2946 sailors by the ERB as of
18
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September 1, 2012 the Navy would still have been below the mandated level of
force of 322,700 sailors. In short the ERB was created and then fired Plaintiffs on
a false basis.
3c.

THE ALLEGED OVER MANNING OF DIFFERENT RATINGS OR
CLASSIFICATIONS
Despite being under the mandated end strengths the Chief of Navy Personnel

by memo of August 4, 2011 to the President, FY-12 Active Duty Quota Based
Enlisted Retention Board (Emphasis ours) convened the ERB. By this memo they
targeted enlisted members with “at least 7 and less than 15 years of service. The
total purpose of the ERB as shown by Secretary Ray Mavis’ March 23, 2011
memo was to “reduce enlisted manning.” The title to the Board in the August 4,
2011 letter from Chief of Navy Personnel emphasizes by referring to it as the
“Quota Based Enlisted Retention Board Precept.”
Sailors were discharged in ratings that were not over manned. An example
is the PS1 rating (classification) wherein they needed to discharge 130 sailors and
then advanced 216 to the same position. In other words they promoted and put
more people in an over manned position than existed prior to the discharge being
effected. Again the over manning of any position is due to mismanagement and
derelict by the Navy itself. Intentional over manning would allow the Navy to
indiscriminately discharge any sailor.
The over manning excuse is further shown because the Navy at the time of
19
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the ERB discharge of Plaintiffs was never in any danger of being over end strength
or over manned. The Navy used Military Performance Manual 1910-010
(MILPERSMAN) improperly and erroneously to create a new process in order to
deny the Plaintiff sailors herein due process and as an excuse for blanket
discharges of sailors. (A135).
The Navy without authority had turned the ERB or retention board into a
reduction in force RIF board.

They decided they could use rebalancing of over

manning in certain positions to correct years of mismanagement in causing the
over manning. This is a sign of lack of due diligence and neglect in manning of
positions in the Naval force. The conduct of the ERB was carried out even though
the Navy knew the projected end strength numbers used in making their original
decision to have the ERB were incorrect. Remanning was ERB’s excuse. This is
pointed out by the head of Congressional Affairs for the Department of the Navy in
a letter by T.E. Decent to Congressman Charles W. Boustany, Jr. in letter dated
December 5, 2012 attached hereto (A49-50). In the letter Decent explains why
John O. Stephens, Jr., sailor was non-selected for retention. He shows that his
non-selection was by the fiscal year 2012 “active duty quota based enlisted
retention board (ERB)” “Duty quota” again is shown as the reason for the Board.
However, in the second paragraph of this letter he states that it has become
“necessary to rebalance job specialty rates across the Navy.” In the last paragraph
20
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of page one of his letter Decent states that “the primary criterion for retention of
sailors was sustained superior performance . . .” In other words by mystical
means the Navy has turned Secretary Mabus’ original memorandum “to convene a
quota based” ERB to “reduce enlisted manning” into a rebalancing of over manned
positions by sailors with 7 to 15 years of service. As a result of discharging too
many persons in certain enlistments, the Navy suspended early outs and started to
offer bonuses for certain enlistments in order to up their numbers. (A46)
3d.

THE CLAIMED UNDER PERFORMANCE BASIS TO DISCHARGE
PLAINTIFFS
The ERB finally used under performance as a basis for their determination

to discharge Plaintiffs. Again this basis is a pretext.
In fact performance records were not used to discharge the sailors. Of the
2946 sailors discharged as shown by the Administrative Record submitted by the
Navy 2,633 of the discharges were not based on performance. The Administrative
Record submitted by the Navy showing “non-quota” indicating discharge for under
performance of only 323 out of the 2,946. However, the Plaintiffs were never told
why they were discharged, for performance based, quota based, etc.
Further evidence is pointed out in the April 14, 2011 NAVADMIN to All
Sailors: “Substandard performance indicators” were used to discharge Plaintiffs.
If this is true the Navy selected Walter Beasley, a sailor of the year for 2011 as a
substandard performer and discharged him. The vast majority, 2633 sailors did not
21
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have a substandard performance record. They also had none of the six elements
named by the ERB in the April 14, 2011 Notice that applied to them that would
cause their discharge. In other words the ERB did not have any legal ground upon
which to discharge the Plaintiffs or the 2,946 sailors discharged. They merely
selected sailors who were about to reach their 15 year retirement credit and who
intended to be career sailors to obtain the 20 year retirement credit.
To plaintiff Donald W. Layton’s knowledge, he was discharged for under
performance when he received a NAM. (Navy and Marine Corp. Achievement
Medal) the month before he received notification of his discharge. He then
received letters of disappointment for the ERB’s action from his Commander, T.C.
Petersen and from the Deputy C. E. Baker now Commander Strategic
Communications Wing 1 (A56-57)
Further, Plaintiff Maximilian C. Feige had received five (5) NAM (Navy and
Marine Corp Achievement Medals, was nominated Jr. Sailor of the year in 2010
which led to his command advancement to Petty Officer Class E6 (0058-0061) and
was discharged for under performance.
3e.

RIGHT TO A HEARING AND ADEQUATE NOTICE
The plaintiffs did not receive notice at the time of their discharge of all of

the alternatives in their notice and rebalancing was not the cause of the creation of
the ERB. An example of the Notice the Plaintiffs received is that of Sailor DW
22

Case: 13-5117

Layton marked “(A55).

Document: 13-1

Page: 32

Filed: 10/07/2013

Also attached hereto is an affidavit of Sailor Layton

describing the incidents of the notice he received. (A51-53) He was put in a
windowless room and instructed that he had to sign this paper with an armed guard
standing by to enforce the command. He also requested a hearing but was not
allowed a hearing. This was the extent of his notification of discharge and he was
never told why he was discharged.
Sailor Layton had 13 years plus of service. All of the Plaintiffs had more
than 6 years of service. Under the Department of Defense regulations at the time
of termination any sailor with more than six years of service is entitled to a hearing
if he is involuntarily discharged in the tour of his duty. In the Department of
Defense Instruction attached as (A80-132) after a hearing is requested:
“3. Administrative Board Procedure down to A. Notice – If an
Administrative Board is required, the Respondent shall be
notified in writing of :
(6) The respondent’s right to request a hearing before an
Administrative Board; (A80-132)
Neither of these DoD Regulation Administrative Board procedures were followed
in Plaintiffs cases. A sailor with more than six years of service was entitled to a
hearing upon being involuntarily discharged. In fact most Plaintiffs requested a
hearing but none were supplied or granted a hearing. The Administrative Record
is devoid of any Plaintiff receiving notices and administrative hearings in
compliance with DoD Inst. 1332.14. The Navy ignored their own ADSEP
23
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notification procedures and did not notify servicemen of their rights.
MILPERSMAN 1910-010 provides notice shall be given to enlisted men. The
Notice must be in writing and provide an explanation of the type of basis of
separation, and possible effect of separation. See MILPERSMAN 1910-010
attached as (A133-135). Pursuant to MILPERSMAN 1910-402 the Navy is to
keep a signed copy of the Notice and serviceman’s response. (A136) The only
authorized form counsel is aware of is NAVPERS 1910-32 (Rev. 01-07).
Under 28 U.S.C. §1169 if the secretary legally “prescribes” the termination,
it can be during sailors term of service. However, the ERB was still within the
“prescription” of the Secretary of the Navy. In the present case the administrative
procedures by the ERB were not done within DoD Regulations and were not done
for the original purpose to lower the congressional mandated quota. Later reasons
were then prescribed, ergo: rebalance because of over manning and under
performance.
MILPERSMAN 1910-010 ¶5 provides that
“[a]n explanation shall be given to all enlisted members
concerning
(1) Types of separations;
(2) Basis for separation issuance;
(3) Possible effects of various actions upon
reenlistment, civilian employment, veterans’
benefits, and related matters; and
(4) Denial of certain benefits to members who fail
to complete at least 2 years of an original
enlistment.
24
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...
(c ) The requirement that the effect of the various types of
separations be explained is a command responsibility, not a
procedural entitlement.” (Emphasis added)

MILSPERSMAN 1910-010 ¶5(c ) relates only to the types of separation i.e.
5(a)(1). It does not relieve the requirements of providing the information set forth
in 5 a(2)(3) and (4). Ie: the basis for separation, the possible effects and denial of
benefits.
3f.

THE APPARENT REAL REASON OR MOTIVE FOR THE NAVY
TO DISCHARGE PLAINTIFFS DURING THE MIDDLE OF THEIR
TOURS
The notice given to Plaintiffs did not state the reason for their discharge.

Plaintiffs were never given an opportunity to have a hearing to discover the reason
for the discharge and to defend against it. However, after reviewing what has
occurred and reviewing the comments of Congress the real purpose appears.
The ERB used three different excuses for discharging the Plaintiffs. The
number of sailors, rebalance of the force and under performance. Records of the
Plaintiffs indicates these premises were not true.
The ERB targeted only the sailors about to pass 15 years service eligible for
early retirement and on their way to full retirement for the sole purpose of saving
money. This was proven as a fact when Congress in HR 4310 – FY13 (A137143) stated in its record:
25
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“As a result, the Navy took more reductions than were
necessary for budget saving measures, involuntarily forcing
enlisted sailors out of the Navy.” (Emphasis Ours)
Congress has confirmed the purpose of the ERB which was to reduce its budget on
personnel. Under the present discharge by the ERB, none of the Plaintiffs will
receive a retirement from active duty.
3g.

APPELLANT’S ALLEGATIONS HEREIN ARE JUSTICIABLE
The Trial Court appears to acknowledge significant personnel decisions that

violate a Statute or Regulation are subject to judicial review but, then inexplicably
concludes the Appellants’ allegations herein are nonjusticiable. By the Court’s
own language
“When a procedural or statute violation has been alleged to
have rendered a discharge wrongful, this type of challenge to a
discharge is generally viewed as justiciable.”
Holley v. United States, 124 F.3d 1462 (Fed Cir. 1997)
Then in a seemingly 180º change in direction the Court finds appellants’
“Challenges to the merits of their discharge are nonjusticiable.”
Justiciability is defined as a “matter appropriate for court review.” Black’s
Law Dictionary 5th Edition. The Trial Court finds the appellants’ allegations
herein are nonjusticiable despite the Court’s admission:
“An administrative discharge issued to a serviceman prior to the
exploration of his enlistment term is void if it exceeds
applicable statutory authority, or ignores pertinent procedural
regulations, or violates minimum concepts of basic fairness.”
Brigante v. United States, 35 Fed. Cl. 526 (1996)
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The Court then completely overlooks the DoD Regulation Inst. 1332.14 at
the time of termination which requires all appellants be provided an administrative
hearing to address the merits of their wrongful termination. The omission of a
hearing constitutes a breach of the DoD’s own regulations and thus rises to the
standard of justiciability as defined by the Trial Court.
Appellants would submit the attempt by the Court to distinguish between a
wrongful termination and a decision of the ERB is irrelevant and an improper
attempt to allow ERB to supersede fast and firm DoD regulations. To appellants’
knowledge there is no authority allowing an ERB to avoid well settled DoD
Regulations. The Court concludes DoD 1332.14 at the time of termination does
not apply to the ERB but fails to cite any authority.
Appellants submit, if allowed to survive, The current decision allows an
ERB to circumvent and disregard all DoD regulations. Appellants submit such a
result constitutes an impermissible “jackpot” for wrongful terminations by the
Department of Defense. All employment contracts which were required to be
signed by all Appellants, and the myriad of terms therein, primarily time of
service, will be rendered meaningless under the Trial Court’s interpretation of the
law.
VIII. CONCLUSION
Should due process be allowed only for criminals or persons who have
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violated the military laws? No. Due process also applies to the Plaintiffs in this
case. Due process is a fundamental right which Courts have consistently
recognized and protected.
The gravity of this case is extreme. Sailors have lost their careers, their
retirement and by the Navy’s own admission in the supplemental material two
sailors committed suicide because of the discharge and loss of their careers.
(A144)
The Navy has admitted they made a mistake (Faram, Mark “Cutting too far”.
Navy Times, 12/17/12, p. 18) (A46-48). Congress has confirmed that mistake
(H.R. 4310—FY13 NATIONAL DEFENSE AUTHORIZATION BILL) Plaintiffs
should be allowed an evidentiary hearing to prove all the reasons why they should
be compensated for those mistakes.
The record is devoid of Plaintiffs receiving any proper notice or due process.
Plaintiffs have properly set forth causes of action establishing due process
violations, wrongful discharge, ERISA violations, discriminating discharge,
illegality of the ERB and Administrative process.
IX.

RELIEF SOUGHT

Plaintiffs respectfully request this Court to:
1. Order recusal of the Trial Judge as her representing the Navy and
Department of Justice constitutes an appearance of impropriety.
2. Allow plaintiffs to supplement the Administrative Record to show facts
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actually in existence at the time of the ERB and admission thereafter.
3. Reverse the Trial Court’s dismissal as to Plaintiffs’ claims and find
Plaintiffs’ complaint does state a cause of action.
4. Reverse the Trial Court’s dismissal based upon the Administrative Record of
Plaintiffs’ claims for back pay, allowances and future damages.
5. Allow Plaintiffs’ case to proceed based upon denial of military regulations,
statutory and Constitutional rights.
6. Allow Plaintiffs to proceed in establishing that the ERB (RIF) was not based
upon rational speculation but was instead contrary to known facts.
7. Allow Plaintiffs to seek redress for their being illegally discharged.
Dated this 30th day of September, 2013.
Respectfully submitted,
/S/ Elvin Keller ___________________
Elvin W. Keller, (OBA# 4918)
KELLER, KELLER & DALTON PC
119 North Robinson, Suite 825
Oklahoma City, Oklahoma 73102
(405) 235-6693
(405) 232-3301 Facsimile
E-Mail: kkd.law@coxinet.net
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