



  [image: PDF Archive]
  
    

  

  
    	About
	
        Features 
        
          Personal and corporate archive
          Private social network
          Securely receive documents
          Easily share your files
          Online PDF Toolbox
          Permanent QR Codes
        

      
	Premium account
	Contact
	Help
	Sign up
	

  
 Sign in


  



    


  

    
      
        2014 > 
        February > 
        February 12, 2014
      

    


    





    
      Manlove Lawsuit (PDF)


    

    
      









        File information

Author: Morgan LaMare

  This  PDF 1.6 document has been generated by MicrosoftÂ® Word 2013 / äµ©æ�²æ½³æ½¦ç’®â�—æ½²æ� ãˆ°ã„³ã¬ æµ¯æ‘©æ™©æ•¤â�µç�©æ¹§â�©å‘¥ç¡´â€²â¸±â¸·â�¢ç¤ ã…”ã�˜, and  has been sent on pdf-archive.com on 12/02/2014 at 06:35, from IP address 74.95.x.x.
  The current document download page has been viewed 1411 times.

  File size: 1.13 MB (38 pages).

   Privacy: public file
  
 







        
        
          [image: ]

          

          [image: ]

          

          [image: ]

          

          [image: ]

          

          [image: ]

        
        


File preview

Case 9:13-cv-00183-DWM Document 10 Filed 01/31/14 Page 1 of 31



John L. Amsden

Anthony F. Jackson

BECK &amp; AMSDEN, pllc

1946 Stadium Drive, Suite 1

Bozeman, MT 59715

(t) 406-586-8700

(f) 406-586-8960

amsden@becklawyers.com

anthony@becklawyers.com

Attorneys for Plaintiff Trustee

*******

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MONTANA

MISSOULA DIVISION

*******

RICHARD J. SAMSON, duly appointed

Chapter 7 Trustee of Vann’s Inc., on behalf

of the Estate of Vann’s Inc. and on behalf of

the Plan Participants of the Vann’s Inc.

Employee Stock Ownership Plan and Trust,



CV 13-183-M-DWM

PLAINTIFF TRUSTEE’S PRELIMINARY

PRETRIAL STATEMENT



Plaintiff,

v.

GEORGE MANLOVE, an individual, and

PAUL NISBET, an individual, as Officers

and Directors of Vann’s Inc.; and JOHN

DOES 1-10,

Defendants.



IN RE:



Bankr. Case No. 12-61281-7



VANN’S INC., a Montana Corporation,

Debtor.
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RICHARD J. SAMSON, duly appointed

Chapter 7 Trustee,



Bankr. Adversary No. 13-00031-JLP

(consolidated under CV 13-183-M-DWM)



Plaintiff,

v.

GEORGE MANLOVE, PAUL NISBET,

ROB STANDLEY and MARK

HOPWOOD, individuals; GMRP, LLC, a

limited liability company; JPEG, LLC, a

limited liability company; GMP, LLC, a

limited liability company; and PAINTED

SKY, LLC, a limited liability company; and

JOHN DOES 1-10,

Defendants.



RICHARD J. SAMSON, duly appointed

Chapter 7 Trustee,

Plaintiff,

v.

GEORGE MANLOVE, PAUL NISBET,

ROB STANDLEY and MARK

HOPWOOD, individuals; GMRP, LLC, a

limited liability company; JPEG, LLC, a

limited liability company; GMP, LLC, a

limited liability company; and PAINTED

SKY, LLC, a limited liability company; and

JOHN DOES 1-10,

Defendants,

v.

VANN’S INC., a Montana Corporation,

Debtor-in-Possess.
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Pursuant to Local Rule 16.2(b)(1) and this Court’s January 7, 2014,

Scheduling Order, Plaintiff Trustee hereby submits the following preliminary

pretrial statement:



A.



FACTUAL OUTLINE OF THE CASE.

Plaintiff Richard J. Samson is the Chapter 7 Trustee (the “Plaintiff Trustee”)



for the Estate of Vann’s Inc. Defendants are former executives at Vann’s, officers

and/or directors of Vann’s Inc. (“Vann’s”) and fiduciaries of the Vann’s ESOP.

The LLC Defendants are corporate vehicles Defendants used to own and

lease properties to Vann’s.

Plaintiff Trustee asserts that, in their various fiduciary and insider capacities,

Defendants initiated an executive compensation plan without fully-informed

oversight. In doing so, Defendants violated their Employee Retirement Income

Security Act (“ERISA”) fiduciary duties and Montana corporate law duties.

In addition, some or all of what Defendants received under the executive

compensation plan also constituted fraudulent transfers and/or preferential

transfers in violation of Montana and federal statutes.



B.



JURISDICTION AND VENUE ISSUES.

The parties agree that jurisdiction and venue are appropriate. Answer at



(Doc. 6 at 5-8).
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C.



FACTUAL BASIS OF THE CLAIMS.

1.



Parties.



Defendant George Manlove began working for Vann’s Inc., an electronic

appliance retail store, in 1986 doing operations and MIS. Four years later, he also

became the consumer electronics buyer. In approximately 1998, he became Vann’s

vice president. In 2002, he became president. In 2004 or 2005, the founder of the

company, Pete Vann, retired 1. Manlove then became CEO. At approximately the

same time, he became a trustee of the Vann’s ESOP. Manlove was the CEO of

Vann’s, an ESOP trustee and/or fiduciary, and an officer or member of the Board

of Directors of Vann’s. Defendant Manlove is also a member of the limited

liability company (“LLC”) Defendants.

Defendant Paul Nisbet started working for the company as a controller in

2000. Four to five years later, he became the CFO. He also became a trustee of the

ESOP at around the same time that George Manlove did. Nisbet was the CFO of

Vann’s, an ESOP trustee and/or fiduciary and an officer or member of the Board of

Directors of Vann’s. Defendant Nisbet is also a member of the LLC Defendants.

Defendant Rob Standley was a manager, officer or director of Vann’s and is

a member of one or more of the LLC Defendants.



1



Manlove is Pete Vann’s son-in-law.
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Defendant Mark Hopwood was a manager, officer or director of Vann’s and

is a member of one or more of the LLC Defendants.

Collectively, Defendants Manlove, Nisbet, Standley and Hopwood are

sometimes referred to herein as the “Individual Defendants.”

Under applicable state and federal law, Defendants Manlove, Nisbet,

Standley and Hopwood were “insiders” of Vann’s.

Defendant GMRP, LLC is a limited liability company with its principal

place of business in Missoula, Montana. Defendants Manlove, Nisbet, Standley

and Hopwood are the members of GMRP, LLC. Defendant Nisbet is its registered

agent.

Defendant JPEG, LLC is a limited liability company, with its principal place

of business in Missoula, Montana. Defendants Manlove and Nisbet are the

members of JPEG, LLC. Defendant Nisbet is its registered agent.

Defendant GMP, LLC is a limited liability company, with its principal place

of business in Missoula, Montana. Defendants Manlove, Nisbet and Hopwood are

the members of GMP, LLC. Defendant Nisbet is its registered agent.

Defendant PAINTED SKY, LLC is a limited liability company, with its

principal place of business in Park City, Utah. Defendant Manlove is its registered

agent.
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2.



Vann’s Financial Difficulties.



Upon becoming ESOP Trustees and Vann’s officers and/or directors,

Defendants Manlove and Nisbet caused Vann’s to enter into a series of

transactions intended to compensate themselves at the expense of Vann’s

employee owners. As a result of this executive compensation plan, Vann’s became

insolvent. The following is a chart of payments made pursuant to the plan:

Vann's Chart of Payments - Management Compensation Plan

Fiscal Year End 2007 - Fiscal year End 2011

Lease Payments

Leased Property Improvements

Debt Service of Manlove Share Sale

Manlove Education Expense

Excess Expenses and Bonuses

Total

Compensation as % of Free Cash Flow



2007

$ 408,000

$ 1,139,557

$ 172,572

$

$ 80,000

$ 1,800,129



2008

$ 588,900

$ 1,489,402

$ 172,572

$

$ 144,089

$ 2,394,963



2009

$ 807,600

$ 140,471

$ 172,572

$

50,000

$

64,556

$ 1,235,199



2010

$ 807,600

$ 799,112

$ 172,572

$ 100,000

$ 114,595

$ 1,993,879



2011

$ 828,600

$ 462,159

$ 172,572

$ 57,000

$ 43,490

$ 1,563,821



AugTotal

$ 564,400 $ 4,005,100

$

$ 4,030,701

$ 100,667 $ 963,527

$

$ 207,000

$

$ 446,730

$ 665,067 $ 9,653,058



55.5%



159.6%



63.1%



142.1%



172.9%



118.6%



As shown above, between 2007 and 2011, the executive compensation plan

took 118% of Vann’s available free cash flow, in other words, more cash than

Vann’s generated through operations. This was in addition to Defendants’ base

salaries and benefits.

As shown below, the executive compensation plan (above and beyond

salaries) used up Vann’s available cash:
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Vann’s $8 million in cash as of 2007 would have enabled Vann’s to

withstand any economic downturn. Saddled with Defendants’ excessive

compensation, however, it did not survive. Had Defendants not instituted the

executive compensation plan, Vann’s would not have become been insolvent, and

it would have had sufficient cash reserves as well as significant real estate

holdings.

The management compensation plan rendered Vann’s equity, and thus the

employees’ stock value, worthless. Vann’s would have experienced an increase in

cash flows.
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The specific transactions of the executive compensation plan included a

number of transactions relating to, inter alia, the following:



a.



Vann’s Paid Excessive Rent for Property Owned by

Defendants as Part of Defendants’ Compensation.



Between 2006 and 2011, Defendants caused Vann’s to make rent payments

to the Defendant LLCs in which they and the other Individual Defendants were

members. These lease payments were made as follows:

a.



To GMRP, LLC for lease of a property located at 3400 Laramie Drive

in Bozeman, MT. Monthly rent for this location ranged from $22,000

per month to $30,000 per month.
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b.



To JPEG, LLC for lease of a property located at 1817 South Avenue

West in Missoula, MT. Monthly rent for this location ranged from

$15,900 per month to $21,200 per month.



c.



To GMP, LLC for lease of a property located at 6418 Mormon Creek

Road in Lolo, MT. Monthly rent for this location ranged from $12,000

per month to $17,000 per month.



d.



To Painted Sky, LLC for lease of a property located at 2019 Cromwell

Dixon Lane in Helena, MT. Monthly rent for this location was

approximately $17,600.



These rents were in excess of the market rate and in excess of the mortgage

payments pursuant to the loans on the properties that the LLC Defendants obtained

using the Vann’s leases as collateral. These rents totaled $4,030,701 between 2007

and 2012.2



b.



Vann’s Paid for Improvements to Defendants’ Properties.



In addition, Defendants caused Vann’s to pay over $4 million for leasehold

improvements, including for leasehold improvements for the above-described

leased properties. The payment of the cost of these leasehold improvements



2



Defendants Manlove and Nisbet admit that the lease payments were intended as management

compensation. Exhibit 1, R. 2004 Exam 56:11-18 (Aug. 23, 2013).
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