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Description

This is the confidential draft treaty chapter from the Intellectual Property group of the Trans-Pacific

Partnership (TPP) talks between the United States, Japan, Mexico, Canada, Australia, Malaysia,

Chile, Singapore, Peru, Vietnam, New Zealand and Brunei Darussalam. The treaty is being

negotiated in secret by delegations from each of the 12 countries, who together account for 40% of

global GDP. The chapter covers proposed international obligations and enforcement mechanisms for

copyright, trademark and patent law, and includes the combined positions of all of the parties as they

were by the end of August 2013. The document was produced and distributed to the Chief Negotiators

on August 30, 2013, after the 19th Round of Negotiations at Bandar Seri Begawan, Brunei.
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CHAPTER QQ1

{INTELLECTUAL PROPERTY RIGHTS / INTELLECTUAL PROPERTY}

{GENERAL PROVISIONS}

{Section A: General Provisions}

Article QQ.A.1:



{Definitions}



For the purposes of this Chapter:

Intellectual property2 refers to all categories of intellectual property that are the

subject of Sections 1 through 7 of Part II of the TRIPS Agreement [3].



Article QQ.A.2:



{Objectives}4



[NZ/CL/PE/VN/BN/MY/SG/CA5/MX6 propose; US/JP oppose: The objectives of this

Chapter are:

a. Enhance the role of intellectual property in promoting economic and social

development, particularly in relation to the new digital economy,

technological innovation, the [PE: generation,] transfer and dissemination of

technology and trade;

b. reduce impediments to trade and investment by promoting deeper economic

integration through effective and adequate creation, utilization, protection

and enforcement of intellectual property rights, taking into account the

different levels of economic development and capacity as well as differences

in national legal systems;

1



2

3

4

5

6



Section and Article titles and headings appear in this text on a without prejudice basis. Parties have agreed to

defer consideration of the need for, and drafting of, Section and Article titles and headings. Such titles or

headings that appear in braces (i.e., “{ }”) are included for general reference and information purposes only.

Negotiators' Note: NZ/SG supports a definition for Intellectual Property which mirrors TRIPS Article 1.2

subject to confirmation of treatment of plant varieties rights.

[AU/PE: For the purpose of this Chapter “intellectual property” also includes rights in plant varieties.]

Negotiators' Note: AU supports including objectives but is still considering the drafting and scope of this

article.

Negotiators' Note: CA supports this provision in principle, but is reviewing the proposal.

Negotiators' Note: MX will reflect further on the additional subparagraphs (g) and (h).



2
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c. maintain a balance between the rights of intellectual property holders and

the legitimate interests of users and the community in subject matter

protected by intellectual property.

d. protect the ability of Parties to identify, promote access to and preserve the

public domain;

e. Ensure that measures and procedures to enforce intellectual property rights

do not themselves become barriers to legitimate trade;

f. Promote operational efficiency of intellectual property systems, in particular

through quality examination procedures during the granting of intellectual

property rights.]

[NZ/CA/SG/CL/MY/VN propose. g. The protection and enforcement of

intellectual property rights should contribute to the promotion of

technological innovation and to the transfer and dissemination of

technology, to the mutual advantage of producers and users of technological

knowledge and in a manner conducive to social and economic welfare, and

to a balance of rights and obligations.

h.

Support each Party's right to protect public health, including by

facilitating timely access to affordable medicines.]

[Article QQ.A.2bis:



{Principles}



[NZ/CA/SG/CL/MY propose: 1. Each Party may, in formulating or amending its laws

and regulations, adopt measures necessary to protect public health and nutrition, and to

promote the public interest in sectors of vital importance to its socio-economic and

technological development, provided that such measures are consistent with the

provisions of this Chapter.

2.

Each Party may adopt or maintain appropriate measures, provided that they are

consistent with the provisions of this Chapter, to prevent the abuse of intellectual

property rights by right holders or the resort to practices which unreasonably restrain

trade or adversely affect the international transfer of technology.

3.

Each Party may adopt or maintain, consistently with the other provisions of this

Chapter, appropriate measures to prevent or control practices or conditions that may in

particular cases constitute an abuse of intellectual property rights having an adverse

effect on competition in the relevant market.]]

3
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{General Provisions}



Each Party shall give effect to the provisions of this Chapter. A Party may, but

shall not be obliged to, provide more extensive protection for, and enforcement of,

intellectual property rights under its law than is required by this Chapter, provided that

such protection and enforcement does not contravene the provisions of this Chapter.

Each Party shall be free to determine the appropriate method of implementing the

provisions of this Chapter within its own legal system and practice.

Article QQ.A.4:



{Declaration on the TRIPS Agreement and Public Health}



The Parties affirm their commitment to the Declaration on the TRIPS Agreement and

Public Health (WT/MIN(01)/DEC/2).

Article QQ.A.5:



{Understandings Regarding Certain Public Health Measures7}



The Parties have reached the following understandings regarding this Chapter:

(a) The obligations of this Chapter do not and should not prevent a Party from

taking measures to protect public health by promoting access to medicines for

all, in particular concerning cases such as HIV/AIDS, tuberculosis, malaria, [US

oppose: chagas] and other epidemics as well as circumstances of extreme

urgency or national emergency. Accordingly, while reiterating their commitment

to this Chapter, the Parties affirm that this Chapter can and should be interpreted

and implemented in a manner supportive of each Party's right to protect public

health and, in particular, to promote access to medicines for all.8

(b) In recognition of the commitment to access to medicines that are supplied in

accordance with the Decision of the General Council of 30 August 2003 on the

Implementation of Paragraph Six of the Doha Declaration on the TRIPS

Agreement and Public Health (WT/L/540) and the WTO General Council

Chairman's statement accompanying the Decision (JOB(03)/177, WT/GC/M/82

) [SG/BN/VN/PE/CL/CA/MY/NZ/US/AU9/MX/JP: , as well as the Decision on

the Amendment of the TRIPS Agreement, adopted by the General Council, 6

7

8

9



Negotiators' Note: JP is reflecting further on this paragraph.

Negotiators' Note: AU is still considering the drafting and scope of this paragraph.

Negotiators' Note: AU is considering the drafting of the language.
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December 2005 US/MY propose: and the WTO General Council Chairperson's

statement accompanying the Decision (WT/GC/M/100)] (collectively, the

“TRIPS/health solution”), this Chapter does not and should not prevent the

effective utilization of the TRIPS/health solution.

(c) With respect to the aforementioned matters, if [US oppose: any waiver of

any provision of the TRIPS Agreement, or any] [US propose: an] amendment of

the TRIPS Agreement, enters into force with respect to the Parties, and a Party's

application of a measure in conformity with that [US oppose: waiver or]

amendment [US oppose: is contrary to the obligations of] [US propose: violates

] this Chapter, the Parties shall immediately consult in order to adapt this

Chapter as appropriate in the light of the [US oppose: waiver or] amendment.

Article QQ.A.6:



{Existing Rights and Obligations / International Agreements}



1.

[US: Further to Article –AA.2,] the Parties affirm their existing rights and

obligations with respect to each other under the TRIPS Agreement [CL/PE: and any

other multilateral agreements relating to intellectual property to which they are party]

[MX propose: The TRIPS Agreement is incorporated into and made part of this

Agreement, mutatis mutandis.][CA Propose: 1. Except as otherwise provided in this

Chapter, nothing in this Chapter shall be construed as a limitation to the flexibilities,

exceptions and limitations set out on the TRIPS Agreement and any other multilateral

agreement relating to intellectual property to which they are party.]

[CL/NZ propose; US/AU/JP/MX oppose: 2. Nothing in this Chapter shall

derogate from existing rights and obligations that Parties have to each other under the

TRIPS Agreement or other multilateral agreements, such as those concluded or

administered under the auspices of the World Intellectual Property Organization

(WIPO), the World Health Organization (WHO) and United Nations Educational,

Scientific and Cultural Organization (UNESCO).]10

[CA propose; MX/US oppose: 2. Except as otherwise provided in this Chapter, the

Parties shall interpret this Chapter in such a way as to be [complementary to /

compatible with] their rights and obligations under multilateral treaties concluded or

administered under the auspices of the World Trade Organization (WTO), the World

Intellectual Property Organization (WIPO), the World Health Organization (WHO)

and the United Nations Educational, Scientific and Cultural Organization (UNESCO)

to which they are party, especially with regards to measures aimed at protecting public

10



Negotiators' Note: Parties to discuss paragraphs 1, 2 and 3 with legal group to consider possible redundancy

with General Provisions and receive advice on resolution.
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health and protecting equal access to knowledge and food.]

[CL/NZ/VN/BN/MY/PE:11 3. [Except as otherwise provided in this Chapter,] Nothing

in this Chapter shall be construed as a limitation to the flexibilities, exceptions and

limitations set out on the TRIPS Agreement and any other multilateral agreement

relating to intellectual property to which they are party, especially with regards to

measures aimed at protecting equal access to knowledge, food and public health.]]

[US/AU propose; CL/NZ/MY/PE/BN/VN/CA/JP/MX12 oppose:13 4.

Each Party

shall ratify or accede to the following agreements by the date of entry into force of this

Agreement:



11



12

13



(a)



Patent Cooperation Treaty (1970), as amended in 1979;



(b)



Paris Convention for the Protection of Industrial Property (1967);



(c)



Berne Convention for the Protection of Literary and Artistic Works (1971);



(d)



Convention Relating to the Distribution of Programme-Carrying Signals

Transmitted by Satellite (1974);



(e)



Protocol Relating to the Madrid Agreement Concerning the International

Registration of Marks (1989);



(f)



Budapest Treaty on the International Recognition of the Deposit of

Microorganisms for the Purposes of Patent Procedure (1977), as amended in

1980;



(g)



International Convention for the Protection of New Varieties of Plants [MX

propose: (1961) as revised in 1972, 1978 or] (1991) (UPOV Convention);



(h)



Singapore Treaty on the Law of Trademarks (2006);



(i)



WIPO Copyright Treaty (1996); and



(j)



WIPO Performances and Phonograms Treaty (1996).]



Negotiators' Note: Delegations are considering the relationship between this proposal and the general nonderogation provision in Article [ ]. Proponent delegations other than VN are prepared to consider addition of

the opening clause shown in brackets if it aids in forming a consensus.

Negotiators' Note: MX is flexible if the obligation is on a best endeavor basis.

Negotiators' Note: SG has no substantive objection to this paragraph and will follow consensus.
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[US/AU/NZ/PE/CA/JP/SG/MX14 propose: 5. Each Party shall notify the WTO of its

acceptance of the Protocol amending the TRIPS Agreement done at Geneva on

December 6, 2005.]

[US/SG propose; CL/MY/NZ/PE//VN/BN/CA/JP/MX 15 oppose: 6.

Each Party

shall make all reasonable efforts to ratify or accede to the following agreements by the

date of entry into force of the Agreement:

[SG oppose: (a)

(b)



Article QQ.A.7:



Patent Law Treaty (2000); and]

Hague Agreement Concerning the International Registration of

Industrial Designs (1999).]



{National Treatment}



116. In respect of all categories of intellectual property covered in this Chapter, each

Party shall accord to nationals [17] of the other Party treatment no less favorable than it

accords to its own nationals with regard to the protection [ 18]

[NZ/BN/MY/CA/JP/SG/VN oppose: and enjoyment of such intellectual property

14



15

16

17



18



Negotiators' Note: MY/BN do not object in principle subject to further domestic internal consultations or

procedures and greater clarity regarding views of other Parties. SG/CL has no substantive objection to this

paragraph and will follow consensus. VN are continuing domestic procedures for consideration of the

Protocol.

Negotiators' Note: AU considering drafting of this provision.

Negotiators' Note: JP reserves its position pending the outcome of Article QQ.A.1.

[US/AU/SG/PE: For purposes of Articles [QQ.A.7.1-2___(NT &amp; Judicial/Admin Procedures)

_QQ.D.2.a__(GIs/Nationals), and (QQ.G.14.1 Performers/Phonograms/Related Rights,] a national of a

Party shall [US propose: include] [US oppose: also mean], in respect of the relevant right, an entity of that

Party that would meet the criteria for eligibility for protection provided for in the agreements listed in

[Article QQ.A.6.4] and the TRIPS Agreement.]

[US/AU/SG/PE/MY/VN/BN/NZ/MX/CLpropose: For purposes of paragraphs 1 and 2 “protection” shall

include matters affecting the availability, acquisition, scope, maintenance, and enforcement of intellectual

property rights as well as matters affecting the use of intellectual property rights specifically covered by this

Chapter. Further, for purposes of paragraph 1[and 2], “protection” also includes the prohibition on

circumvention of effective technological measures set out in Article QQ.G.10 and the rights and obligations

concerning

rights

management

information

set

out

in

Article

QQ.G.13]

Negotiators' Note: [CL/SG/PE/MY/VN/BN/NZ/MX: reserves its position with regards to the second

sentence, depending on the outcome of the technological protection measure/rights management information]

[Parties to determine whether this footnote shall refer to paragraph 1, or paragraphs 1 and 2.]
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rights, and any benefits derived from such rights.][NZ/VN/BN/MY/CL/PE/JP/SG 19

propose20; US/AU21 oppose: of intellectual property, subject to the exceptions provided

in the TRIPS Agreement and in those multilateral agreements concluded under the

auspices of WIPO.] [CL/AU/NZ/BN/PE22 propose: With respect to secondary uses of

phonograms by means of analog communications and free over-the-air radio

broadcasting, however, a Party may limit the rights of the performers and producers of

the other Party to the rights its persons are accorded within the jurisdiction of the other

Party.]23

[VN: Articles 3 and 5 of the TRIPS shall apply with necessary modifications to the

protection of intellectual property in this Chapter.]

A Party may derogate from paragraph 1 [national treatment] in relation to its

judicial and administrative procedures, including requiring a national of the other

Party to designate an address for service of process in its territory, or to appoint an

agent in its territory, provided that such derogation is:

2.



(a) necessary to secure compliance with laws and regulations that are not

inconsistent with this Chapter; and

(b) not applied in a manner that would constitute a disguised restriction on

trade.

[CL:3 Paragraphs 1 and 2 do] [US: Paragraph [X national treatment/judicial and

administrative procedures] does] not apply to procedures in multilateral agreements

concluded under the auspices of WIPO relating to the acquisition or maintenance of

intellectual property rights.

Article QQ.A.8:



{Most-Favoured-Nation Treatment}



[PE/CL: With regards to the protection and defence of intellectual property referred to

in this chapter, any advantage, favour, privilege or immunity granted by a Party to the

nationals of any other country will be accorded immediately and unconditionally to the

nationals of the other Parties. The exceptions to this obligation shall be in conformity

with the pertinent dispositions referred to in articles 4 and 5 of the TRIPS Agreement.]

19

20

21

22

23



Negotiators' Note: SG/CL is flexible on either approach to National Treatment.

Negotiators' Note: NZ notes its proposed text may not be necessary depending on outcome of following two

paragraphs. CA supports in principle and is considering further the drafting of this provision.

Negotiators' Note: AU can be flexible on either approach to National Treatment.

Negotiators' Note: MY/SG/PE support in principle. CP/JP is considering further.

Negotiators' Note: MX is considering its position in relation to the whole paragraph.



8












        

  


      Download Wikileaks-secret-TPP-treaty-IP-chapter

        


        Wikileaks-secret-TPP-treaty-IP-chapter.pdf (PDF, 649.18 KB)

        

        Download PDF


        

    


  




        
  Share this file on social networks

  

  

  
    
      
    
     
  
    
      
    
     
  
    
      
    
     
  
    
      
    
  
  







        
  
  Link to this page

  


  Permanent link

    Use the permanent link to the download page to share your document on Facebook, Twitter, LinkedIn, or directly with a contact by e-Mail, Messenger, Whatsapp, Line..


  
  
  Copy link
  

  

  
      


      Short link

      Use the short link to share your document on Twitter or by text message (SMS)


      
        
          
          Copy link
        

      
      

  


  HTML Code

    Copy the following HTML code to share your document on a Website or Blog


  
  
    PDF Document Wikileaks-secret-TPP-treaty-IP-chapter.pdf
    Copy code
  

  
  



  QR Code to this page

    

      [image: QR Code link to PDF file Wikileaks-secret-TPP-treaty-IP-chapter.pdf]

      


      
  

  
  




This file has been shared publicly by a user of PDF Archive.

Document ID: 0000148404.

 Report illicit content





      

    

  













  
  
    
      
        
          [image: PDF Archive]
        

        
          2023 · 
          Legal notice · 
          Terms of use

          Privacy policy / GDPR ·

          Privacy settings ·

          Contact
          

          Report illicit content · 
          FR · 
          EN
        

      

    

  





















    