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PETITION FOR REHEARING

Comes now Fernando Villanueva, by and through his attorney, Ken

Swindle, and for his Petition for Rehearing states:

1.



Petitioner asks this court to reconsider its decision issued on



February 21, 2013. This petition is timely.

2.



The decision of the court incorrectly determined that petitioner



failed to preserve for review the illegality of the initial traffic stop.

3.



The decision of the court improperly invades the power of the



legislature to legislate, by judicially adding windshields to the definition of

“equipment” which must be maintained “in good working order” and “in safe

mechanical condition.” That is a strained and unreasonable interpretation of the

statute and was clearly adopted solely for the purpose of affirming the

conviction in this case at the expense of recognized rights to be free from

unlawful searches and seizures.

4.



The decision of the court relies, in part, on decisions of other



jurisdictions, most of which have absolutely no similarity to the issues in this

case, did not even directly address the issues in this case, or were unpublished

opinions with no precedential value by the issuing court’s own rules.

5.



If this court’s opinion as issued stands, then anyone driving a
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vehicle is subject to being stopped at the whim of any police officer who

believes there “might” be a problem with a car’s equipment, which would

include examining visors on the inside of the car which might be missing,

checking to see if the air bags are working properly if there is a dent anywhere

on the exterior of the car, or any irregularity showing the vehicle is not exactly

as it was when it came from the factory.

6.



Rehearing should be granted and the decision of the Circuit Court



should be reversed, not affirmed.

MEMORANDUM OF LAW

This court’s decision, found at 2013 Ark. 70, states:

Villanueva’s assertion that, as a matter of law, a traffic stop initiated

solely because of a cracked windshield should be declared illegal was

not raised to the trial court. We will not consider arguments for the first

time on appeal that were not advanced below as part of the motion to

suppress. Decay v. State, 2009 Ark. 566, 352 S.W.2d 319.

The opinion is, simply, wrong. At the hearing in the Circuit Court,

counsel for Mr. Villanueva argued:

We are saying that the statute relied upon was applied or mis-applied in

an unconstitutional way.

*****

What the Defendant does not agree with is that this traffic stop itself was

legal and certainly the State cannot question anyone after an illegal

traffic stop. And that is the question that we’ve had this hearing on and

we’ve had the Motion to (TR-77) Suppress. And that’s the whole heart
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of the issue is, was this or was this not a legal traffic stop? Whether it’s

a minor traffic stop or major traffic stop is not the issue. The issue is was

it a legal traffic stop? And we submit, I won’t re-argue all the reasons I

already stated in my brief, but for all those reasons, we would argue that

it was not a legal traffic stop. And so the issue of whether it was a major

or minor stop, the issue of whether the police officer did or didn’t have

discretion to ask for a driver’s license at that point is not the issue. The

(Ab. 9) issue is the initial stop. Thank you, Your Honor. (Ab. 10)

How could counsel have possibly made any clearer that the illegality of the

initial stop was the key issue?

In Mr. Villanueva’s motion to suppress he contended there is no law

which prohibits driving with a cracked windshield, that there was no

justification for a traffic stop and that therefore any evidence discovered after

he was stopped was as a result of an illegal stop and should be suppressed. (Add.

4-5; 8-23) Those arguments dove-tail with the arguments made orally by his

counsel at the hearing. How can this court declare the issue was not raised, not

argued and not preserved?

Then there comes this court’s ultimate conclusion that a “windshield” is

“equipment” under A.C.A. §27-32-101. Justice Danielson, dissenting, got it

right on this issue when he wrote:

The plain language of the statute requires vehicles to have equipment in

good working order and to be in safe mechanical condition.

“Equipment” is defined as “the physical resources serving to equip a

person or thing as: (1) the implements (as machinery or tools) used in an
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operation or activity: APPARATUS. Webster’s Third Int’l Dictionary

768 (2002). “Mechanical” means “of, relating to, or concerned with

machinery or tools.” Id. at 1400. Neither definition, in my opinion,

encompasses a vehicle’s windshield.

While the statute does permit an officer to stop a vehicle if under the

belief that it has a safety defect, it is clear from the statute that the safety

defects are limited to a vehicle’s equipment that is not in good working

order and a vehicle in an unsafe mechanical condition.

A windshield is not mechanical. It is a piece of glass. It has no moving

parts. It would be impossible for a piece of glass to not be in “good working

order.” It is no more “mechanical” than the bumpers or the hood of the car. The

statute obviously contemplates engines, brakes and other parts of the car which

affect the ability of the car to stop and go properly.

A penal statute must not be construed so strictly as to reach absurd

consequences that are clearly contrary to legislative intent. Thomas v. State, 315

Ark. 79, 864 S.W. 2d 835 (1993). Had the legislature intended that Arkansas

law prohibit operating a vehicle with a cracked windshield it no doubt would

have included such a prohibition in a statute, but it did not do so. So, to protect

the decision of the Circuit Court this court’s opinion adds to the statute to bring

the cracked windshield within the purview of the statute, i.e. a liberal reading

of the statute in favor of the State. That is error.

In Harrell v. State, 2012 Ark. 421 this court explained:
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In reviewing a statute, “the first rule in considering the meaning and

effect of a statute is to construe it just as it reads, giving the words their

ordinary and usually accepted meaning in common language.” Potter v.

City of Tontitown, 371 Ark. 200, 264 S.W.3d 473 (2007). However,

“when a statute is ambiguous,...we must interpret it according to the

legislative intent, and its review becomes an examination of the whole

act.” Johnson v. Dawson, 2010 Ark. 308, at 4, 365 S.W.3d 913, 916;

MacSteel Div. Of Quanex v. Ark. Okla. Gas Corp., 363 Ark. 22, 210

S.W.3d 878 (2005) (observing that this court will not read into a statute

a provision that simply was not included by the General Assembly);

Dep’t of Human Servs. &amp; Child Welfare Agency Review Bd. v. Howard,

367 Ark. 55, 62, 238 S.W.3d 1, 6 (2006) (noting that our basic rule of

statutory construction is to give effect to the intent of the legislature).

That scope of review was wholly abandoned by this court’s decision.

A.C.A. §27-32-101, according to Officer Whorton, was the sole basis for

the initial stop of Mr. Villanueva and the state does not dispute that to be true

in its brief to this court. That statute provides, in relevant part:

(a)(1) No person shall drive or move any vehicle subject to registration

on any highway in this state unless the equipment on the vehicle is in

good working order and adjustment as required for the vehicle’s safe

operation and unless the vehicle is in safe mechanical condition as not

to endanger the driver, other occupants of the vehicle, or any other

person.

The state, and this court’s majority opinion, suggest this statute gives an

officer the power to interpret what aspects of a car are “unsafe,” and gives

Officer Wharton the unbridled discretion to make a judgment call that a cracked

windshield can “distort one’s vision,” “compromise the integrity of the roof in
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a rollover accident” or “impair other drivers’ vision” on a bright sunny day.

What this court does not mention is that there is not one single mention of

windshields in the statute. None. It speaks, instead, to equipment being in good

working order and the vehicle being in safe mechanical condition. In fact, not

a single Arkansas statute mentions “cracked” windshields. Not a single state

regulation mentions “cracked” windshields. There is not a single law on the

books, from that other branch of our government, the legislature, which has

found that “cracked” windshields are against the law or constitute a danger to

anyone. There was no traffic violation and the stop was improper, i.e. illegal.

This court’s decision suggests that J.D.I. v. State, 77 So.3d 610, 2011 Ala.

Crim. App. LEXIS 50 (2011) is distinguishable, but petitioner suggests, again,

that it is not. There, Officer Barnes noted that there was a large crack in the

windshield running from below the tint line all the way across the windshield

diagonally. Officer Barnes testified that he believed that the crack could

potentially obstruct J.D.I.’s vision, depending on how he was positioned in the

driver’s seat. He also testified that he routinely stopped cars with cracked

windshields to advise the drivers of the potential safety issues; he noted that a

cracked windshield could easily shatter. Officer Barnes conducted a traffic stop

to warn J.D.I. of the potential dangers involved in operating a motor vehicle

6



with a cracked windshield. (Those facts are almost identical to the facts in this

case, if Officer Whorton is to be believed as to why he stopped Mr. Villanueva.)

Apparently, this court in 1987 did not have any problem determining that

the term “equipment” was hard to define, because it gave a clear definition

which does not fit, at all, a windshield. See Ragland v. Dumas, 292 Ark. 515,

732 S.W.2d 118 (1987).

This court relied, too, on Vaughan v. State, 279 Ga. App. 485, 631 S.E.2d

497 (2006). However, Vaughan involved the scope of a lawful search by taking

the tin and opening it without justification. The case had nothing at all to do

with whether a cracked windshield justified a stop.

This court also cited State v. Jones, 2006 Iowa App. LEXIS 38, an

unpublished opinion, which according to the Iowa court rules may be cited in

a brief, but those rules also provide unpublished opinions shall not constitute

controlling legal authority. The actual ruling of the case had little to do with the

windshield, other than to find there was no ineffective assistance of counsel in

not raising the issue of the legality of the stop.

This court’s opinion also cites to State v. Miller, 659 N.W.2d 275 (2003).

However, Miller did not challenge the constitutionality of the stop of the

vehicle; instead, he challenged the search with the drug-detection dog and his
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continued detention as unrelated to the initial stop. The court, thus, never even

considered whether a cracked windshield justified a stop of the vehicle, yet this

court’s opinion states that it did and found it held such a stop was proper.

Finally, the opinion cites State v. Kadelak, 280 N.J. Super. 349, 655 A.2d

461 (1995) where the court held only that MIT safety checkpoints were

constitutional and nothing more. There is no mention of a cracked windshield

being the basis for the stop, although that is the proposition for which this court

cites the case.

Courts which have specifically rejected the interpretation of this court’s

decision include State v. McWhorter, 2011 Ohio 1074, appeal denied at 129

Ohio St. 3d 1508, N.E.2d 389 (2011), Hilton v. State, 961 So.2d 284 (Fla. 2007)

(A police officer may not stop a vehicle for a windshield crack on the basis that

the crack renders the windshield not in proper adjustment or repair), and State

v. Galvan, 37 P.3d 1197 (2011).

CONCLUSION

For the reasons set forth above, this court should grant this petition for

rehearing, withdraw its opinion of February 21, 2013 and instead issue an

opinion finding the initial stop illegal and that all evidence seized or procured

thereafter should be suppressed.
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CERTIFICATE OF MERIT

The undersigned counsel for petitioner hereby certifies that this Petition

for Rehearing is not being filed for purposes of delay, but rather because it is

believed same has merit.

Respectfully submitted,



________________________________

Ken Swindle

Ark. Bar # 97234

619 W. Persimmon Street

Rogers AR 72756

Tel. (479) 621-0120

Fax (479) 621-0838



CERTIFICATE OF SERVICE

The undersigned hereby certifies a copy of the above Petition for

Rehearing has been served upon all interested parties by mailing a copy of same,

postage prepaid, addressed to Ashley Priest, Assistant Attorney General, 323

Center Street, Suite 200, Little Rock, AR 72201 and Hon. William A. Story,

Circuit Judge, 401 Courthouse, 280 N. College Avenue, Fayetteville, AR 72701

on this ___ day of March, 2013.



________________________________

Ken Swindle
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