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ENTRY ON DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

This case is the byproduct of a home improvement project gone wrong. The protagonist

in this life play is a home owner and his antagonist is the owner of a coating contractor which

performed the work that ended with an admittedly less than acceptable result. However, there is

a twist. This case is not about payment for the home improvement project. Rather, the home

owner is the defendant and a different contractor, owned by the very same antagonist who owned

the home coating company which worked on the defendant’s home, is the plaintiff. This case is

based upon the new contracting entity’s claim that it has been defamed by the homeowner and

had a business relationship interfered with by that same homeowner. The homeowner has

moved for summary judgment in his favor.

FACTS

Steve Dominique was the sole shareholder and President of ProCraft Services, Inc.,

(“ProCraft”) an Indiana company which applied ceramic coating products to homes as a long

lasting alternative to painting. On May 12, 1999 the defendant, Richard Sobieray of Greenwood,

Indiana, contracted with ProCraft for the application onto his home of a product ProCraft was

marketing under the name “Liquid Vinyl”. Liquid Vinyl was one of the many names, including



“Liquid Siding” and “Ceramic Coat” used by the manufacturer, Kryton Coatings International

(“Kryton”) and its dealers to market Kryton’s ceramic coating product. ProCraft was a Kryton

dealer and the sole distributor of Kryton’s ceramic coating products in Indiana.

After ProCraft applied Liquid Vinyl to Sobieray’s home, it began to blister, peel and

chip, contrary to the manufacturer’s warranty. This happened to the homes of numerous other

ProCraft customers as well. Many homeowner lawsuits followed, including one brought by

Sobieray. In defending the lawsuits, ProCraft claimed that Kryton’s product was defective and

Kryton claimed that ProCraft misapplied the product.



Meanwhile, Dominique started a



new company called Amcoat Technologies, which he eventually incorporated as a Florida

corporation under the name Amcoat Technologies, Inc. (“Amcoat”). Dominique formed

Amcoat so that he could continue in the home coatings application business, utilizing products

other than those manufactured by Kryton. ProCraft had been testing other ceramic coating

products, but had been informed by Kryton that the ProCraft name was proprietary and could be

used only in connection with the distribution of Kryton products. Kryton terminated ProCraft’s

dealership in September of 2001 and Amcoat was incorporated in December of 2001.

Dominique remained the sole shareholder when he incorporated Amcoat. Many of the

same subcontractors that worked with ProCraft were used by Amcoat and the key employees of

ProCraft became employees of Amcoat as well. For some period of time, both companies

operated out of the same offices and utilized the same phone numbers. Generally, the phone was

answered as Amcoat and Dominique testified that its crews would be dispatched to service prior

ProCraft applications. ProCraft was eventually dissolved as an Indiana corporation in 2003.

Amcoat offers a ceramic coating product manufactured by a different company. It initially

marketed the product as Ceramic Coat or a similar name and eventually adopted Rhino Shield as
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its brand name. In some Amcoat advertisements it lays claim to ProCraft’s history and

experience in the business without mention of the previous separate corporation. It also lists

ProCraft as a “doing business as” name for Amcoat in Better Business Bureau filings and credits

itself with ProCraft’s years in business.

Stan Hirshfeld is President and an owner of HSI Show Productions, the company which

puts on the Indiana Flower and Patio Show. He is also a long time acquaintance of Mr.

Sobieray. Many home improvement companies and product manufacturers exhibit at the annual

Indiana Flower and Patio Show, which is held at the State Fairgrounds each spring in

Indianapolis. Upset that the problems with the ceramic coating on his home had yet to be

rectified, and that he had to resort to litigation to attempt to resolve the situation, Sobieray

decided to share his displeasure with Hirshfeld. By letter dated June 11, 2003, Sobieray

explained to Hirshfeld that he was in litigation with “the Liquid Siding / Kryton company and

the individuals who run the Amcoat enterprises”, that he and others were victims of a finger

pointing game engaged in by the product manufacturer and the applicator and that these

companies marketed through the “Home Show”1 in the past. Sobieray concluded his letter by

offering to share his experience in more detail if there were standards the show participants

needed to meet, because, as he opined, “[T]hese guys do not belong in business.”2

1



The “Home Show” is actually another popular annual exhibition held at the Indiana

State Fairgrounds which Sobieray apparently confused with the Indiana Flower and Patio Show

in this letter.

2



The entirety of the June 11, 2003 letter read as follows:



Mr. Stan Hirschfeld

7273 Waterview Point

Noblesville, IN 46060

Re: Liquid Siding/Kryton
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In late July 2003, a representative of Amcoat telephoned the Director of Exhibits for the

Indiana Flower and Patio Show, Donnell Walton, and requested information about exhibiting at

the next show. In response, Walton wrote to Amcoat, explaining that the show had become

aware of a number of lawsuits filed by “dissatisfied customers”, including one filed by a friend

of the owner of the company which puts on the show. The letter, dated July 29, 2003, explains



Amcoat/RhinoShield/Ceramic Coat

Dear Stan:

The above referenced companies are currently marketing heavily in Indianapolis and

surrounding counties. And, both have used the Home Show as a vehicle to expand their

marketing

I am currently in a lawsuit, along with many others, against the Liquid Siding/Kryton

company and the individuals who run the Amcoat enterprises because they were the

installers and dealer of the Liquid Siding product in 1999 when I had it installed.

I will not bore you with all of the details of the suit other than to tell you that they play a

unique game with their warranty. When a problem arises, the applicator blames the

product and the manufacturer blames the applicator. The consumer is left with only legal

remedy. But the game only begins. These guys open and close businesses with

regularity in order to hide under corporate protections. Stan, they have this down to a

science.

I have noted this to the BBB and they cannot comment on lawsuits. Angie’s List is only

interested if you pay a membership to report a problem.

I don’t know if you have any guidelines for the Home Show participants, but if you do I

would be happy to share my experience in more detail. These guys do not belong in

business. And they should not have access to venues which somehow give them

credibility.

This has been a nightmare and, as you can imagine, the legal process is slow and favors

the criminal.

FYI

Sincerely,

/s/

Richard Sobieray
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that the Indiana Flower and Patio Show was not willing to assume the risk of letting Amcoat

exhibit at the show. Walton concluded the letter by inviting Amcoat to contact him if it believed

“this information is unfounded.”

Amcoat apparently responded because Sobieray was contacted by the Flower and Patio

Show and informed that Walton, as Director of Exhibits would be interested in learning about

the problems he had experienced. Sobieray then provided additional information to Walton. He

provided information to Walton via an e-mail3 as well as through sending him a copy of a

newspaper article he authored in the local paper discussing the need for buyers to beware of

Kryton’s “Liquid Siding” product. The article described his experience with ProCraft, the

results of the application of the ceramic coating to his home and the ensuing litigation. The

article was forwarded with a letter to Walton which provided a list of “current lawsuits that

involve Mr. Dominique and/or the manufacturer of Liquid Siding.” There were six lawsuits

listed and the letter also provided the names of four other homeowners who had contacted

Sobieray regarding similar problems they had and the materials sent by those persons to



3



The text of the e-mail read as follows:



Mr. Walton . . . I have a lawsuit against the principals of Amcoat Technology as a result of their

application of the coating product that they applied as the Procraft dealer here in Indianapolis.

There are at least six other lawsuits pending. I also have a lawsuit against the principals that

represent the product named “Liquid Siding”. There is a new dealership in Greenwood that

represents this product and while they are not part of the lawsuit, their product is.

I would be happy to share more specific details with you at your convenience. As a matter of

fact, I wrote a story about my experience and would be happy to send you a copy.

I hope you will maintain screening of companies that have a booth at your show. In my opinion,

neither the product, Liquid Siding, nor the principals of Amcoat Technology belong in this

important event.

Richard Sobieray
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Sobieray were included with the letter to Walton. The letter of August 20, 2003 reads as

follows:

Donell Heberer Walton

Director of Exhibits

Indiana Flower &amp; Patio Show

Re: Amcoat Technology/Steve Dominique

Liquid Siding/TSP of Greenwood

Dear Donell:

Please excuse my failure to include your address above but, at the time of

preparing this info, I did not have your mailing address.

Here is the list of current lawsuits that involve Mr. Dominique and/or the

manufacturer of Liquid Siding. These are the only ones known to me. There may

be others.

A. Richard &amp; Geraldine Sobieray: 808 Surrey Hill Lane, Greenwood, IN

Johnson County Circuit Court

Cause #41C01-0205-CC-79

B. Cecil &amp; Linda Crohn: 5323 W. Dunlap Rd., Elletsville, IN

Monroe Circuit Court

Cause # 53CO50206CT01038

C. Cheryl Nickels: 931 E. Raymond St., Indianapolis, IN

Marion Superior Court

Cause # 490070202PL000364

D. Richard Moore: 8329 E. St. Rd. 38, New Castle, IN

Henry County Superior Court

Cause # 33001-0103CT003

E. Terry &amp; Lynn Jacob: 11279 Echo Ridge Lane, Indianapolis, IN

Marion Superior Court

Cause # 49DO3O111CT001781
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F. Ken &amp; Gerry Asher: 25102 Bull Fork Rd., Oldenberg, IN

Franklin County Circuit Court

Cause #24 C01-0110-CP-300

The following have also contacted me regarding problems and are in various

stages of agony. I have attached anything sent by these individuals.

Alan Carlson

Patti Wallace

Michael Sullivan

Don &amp; Pat Roddy

The Roddy’s live in a historic home around 14th &amp; Pennsylvania. I do not

have a phone number handy but theirs is really a sad story.

Mr. Dominique, as a previous Procraft dealer has left a trail of destruction but his

claim is that Liquid siding is a defective product and has a lawsuit against Kryton,

the manufacturer. Kryton has a lawsuit against Mr. Dominique for failure to

apply the product satisfactorily. Dominique also claims that the deceptive

advertising was created by Kryton. While Kryton claims that Mr. Dominique

created the deceptive ads.

This should give you some idea of the type of people you are dealing with

here.

I hope this helps and if I never see a booth at the Flower &amp; Patio Show for

either Amcoat Technology or Liquid Siding it won’t be long enough. I

hope you enjoy the Buyer Beware story. Before writing it, I delivered a

similar speech to the Indianapolis Historic Commission. Liquid Siding

was making a presentation to get their

product approved on some historic structures. The Commission turned them

down.

Sincerely,

/s/

Richard Sobieray, AIA



The information provided to Walton by Sobieray was presumably sent on to Amcoat,

because it responded with a letter to Walton dated September 12, 2003. The unsigned letter read

as follows:
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Dear Ms. Walton,

We received you (sic) letter and the correspondence from a Mr. Sobieray.

It is understandable that you would want to ensure quality products and

companies in your show.

The information provided to you by Mr. Sobieray is not accurate and

borders on defamation. The only suit list that involves AmCoat

Technologies is a suit brought by Mr. Sobieray. AmCoat has never had a

contract or done business with Mr. Sobieray. The suit is being contested.

As far as the other consumers, we have never heard of most of them.

Liquid siding is a product that has had a lot of problems but we do not and

have never sold or installed Liquid Siding We consider them a competitor.

Our product, though a coating, is not similar in makeup or performance to

Liquid Siding.

After reading the information provided it seems clear that H.S.I. and Mr.

Sobieray are trying to intentionally interfere with our company and

prevent us from marketing our products.

At Amcoat we are proud of our work and reputation in many states. We

have quality control procedures, test our products thoroughly, and have

hundreds of happy customers. Please reconsider your position and we will

await your response.

AmCoat Technologies, Inc.

The Flower and Patio Show did not change its position and Amcoat has not been allowed

to exhibit at the Indianapolis show. As a result, Amcoat claims it has suffered damages in the

form of lost sales. It filed this action against Sobieray alleging defamation and tortious

interference with a business relationship.



STANDARD OF REVIEW

Summary judgment is only to be granted if there is no genuine issue as to any material

fact, and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). To

determine whether any genuine fact exists, the court examines the pleadings and the proof as
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