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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION



KORY WATKINS and OPEN CARRY

TARRANT COUNTY,

Plaintiffs,

v.

CITY OF ARLINGTON,

Defendant.
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Civil Action No. 4:14-cv-381-O



MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiffs’ Combined Application for Preliminary Injunction and

Temporary Restraining Order and Memorandum in Support (ECF Nos. 5-6), filed May 28, 2014;

Defendant’s Response and Brief in Opposition (ECF No. 11), filed June 2, 2014; and Plaintiffs’

Reply (ECF No. 13), filed June 5, 2014. Plaintiffs seek injunctive relief preventing the enforcement

of the City of Arlington’s ordinance prohibiting interactions between pedestrians and occupants of

vehicles at particular intersections in Arlington, asserting the ordinance unconstitutionally prohibits

Plaintiffs’ free speech rights. Having reviewed the motion, the briefing, and the applicable law, the

Court finds that Plaintiffs’ motion should be and is hereby GRANTED.

I.



BACKGROUND

This case arises out of an ordinance adopted by the City of Arlington, Texas (“Arlington” or



“the City”) that prohibits interactions between pedestrians and occupants of vehicles at certain

intersections in Arlington. In 1994, Arlington passed an ordinance in the “Streets and Sidewalks”

Chapter of the Code of the City of Arlington that regulated interactions between pedestrians and
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occupants of vehicles. Section 15.02 of the ordinance provided:

A.



A person commits an offense if he or she stands on or in any

manner occupies a shoulder, improved shoulder, sidewalk,

median or public right-of-way in the areas set out in Section

15.03 to solicit or attempt to solicit a ride, employment or

business or charitable contributions from the occupants of any

vehicle, other than a lawfully parked vehicle. . . .



C.



No person shall stand or walk on or in any manner occupy a

shoulder, improved shoulder, sidewalk, median or public

right-of-way for the purpose of distributing literature or any

other object to the occupant of a vehicle, other than a lawfully

parked vehicle.



App. Supp. Def.’s Resp. Ex. 1 (Section 15.02), App. at 77, ECF No. 11-1. Section 15.03 provided

a list of specific intersections that were subject to the restrictions found in Section 15.02. See id.

(Section 15.03), App. at 78-85.

Plaintiff Kory Watkins (“Watkins”) is the coordinator for Plaintiff Open Carry Tarrant

County (“Open Carry”). See Compl. ¶ 10, ECF No. 1. Watkins and Open Carry (collectively

“Plaintiffs”) seek to educate Texans regarding gun rights and organize and participate in group

“walks” whereby participants walk on sidewalks and provide pocket-sized copies of the United

States Constitution and gun rights literature to any individual that indicates that they would like one,

including occupants of vehicles. Id. ¶ 12; Hearing Tr. 3, 14, July 7, 2014. In March 2014, while

participating in a walk organized by Plaintiffs, two individuals were cited for violating Section 15.02

when they provided Constitutions to occupants of vehicles that were stopped at a red light in

Arlington. Compl. ¶ 16.

Plaintiffs threatened to sue Arlington over the citations, and Arlington responded by dropping

the charges against the individuals and putting a moratorium on enforcement of the ordinance. See
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id. ¶ 17; Hearing Tr. at 34. Prompted by the threat of a lawsuit, Arlington amended Section 15.02,

effective May 29, 2014, which now provides:

A person commits an offense if he or she stands on or in any manner

occupies a shoulder, improved shoulder, sidewalk, median or public

right-of-way in the areas set out in Section 15.03 to solicit or attempt

to solicit for purpose of an exchange with the occupants of a vehicle,

sell or offer for sale any merchandise or service directly to the

occupants of a vehicle, or distributes or attempts to distribute any

object directly to the occupants of a vehicle, other than a lawfully

parked vehicle.

App. Supp. Def.’s Resp. Ex. 3 (Am. Section 15.02), App. at 69, ECF No. 11-3; see also Hearing Tr.

at 35 (counsel for Arlington noted that amendment to Section 15.02 was “certainly prompted by the

threat of the lawsuit”). For the purposes of Section 15.02, “exchange” is “used in its broadest sense”

and includes “the giving of a ride, contribution, employment, or business.” App. Supp. Def.’s Resp.

Ex. 3 (Am. Section 15.01), App. at 68, ECF No. 11-3.

Section 15.03 sets out a list of areas in Arlington that are subject to Section 15.02. Pursuant

to Section 15.03, no person shall engage in the acts set forth in Section 15.02: (1) at any time within

500 feet of the intersections listed in Section 15.03(A.); (2) at any time within 1000 feet from the

center point of the highway interchanges listed in Section 15.03(B.); (3) at any time at the

intersections listed in Section 15.03(C.); and (4) before, during, and after specific events, including

Texas Rangers and Dallas Cowboys games, at the intersections listed in Section 15.03(D.). See id.

(Am. Section 15.03), App. at 70-76.

As a result of the amendment to Section 15.02 and Arlington’s threatened enforcement of

amended Section 15.02, Plaintiffs filed the instant action asserting that Arlington’s actions violated

Plaintiffs’ right to free speech and expression as provided in the First and Fourteenth Amendments.
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See Compl. ¶¶ 3, 28. Plaintiffs have challenged Section 15.02 as facially unconstitutional and have

also brought an as-applied challenge to Section 15.02. See id. ¶ 28. Plaintiffs also filed the instant

application for injunctive relief seeking an order from the Court enjoining Arlington from enforcing

Section 15.02. See Pls.’ Appl., ECF No. 5.

Plaintiffs argue Arlington’s “sudden interest” in interactions between pedestrians and

occupants of vehicles and the enforcement of Section 15.02 is an attempt to threaten and harass

Plaintiffs. See Compl. ¶¶ 19, 22, 25; Hearing Tr. at 3. Plaintiffs contend that prior to their events,

the City never enforced Section 15.02 and allowed other organizations to interact with vehicles. See

Compl. ¶ 22 (“No event precipitated this sudden interest in these restrictions other than the Open

Carry events and public demonstrations . . . .”); Pls.’ Mem. Supp. Ex. A (Watkins Aff.), App. at 2,

ECF No. 6-1 (“Prior to our political activity, there have been many organizations which have had

interaction with passing motorists . . . .”); Pls.’ Reply Ex. A (Watkins Aff.), App. at 19, ECF No. 13

(“Prior to our walks, I was unaware of any enforcement of any anti-solicitation laws in Arlington.

I have seen many bands, cheer squads, and athletic supports all over DFW, but I have never known

a police officer to cite any of those groups.”). Other than an accident in 1997 involving a Shriner,

Plaintiffs assert they have been unable to obtain any information regarding accidents and political

rallies in Arlington and argue that nobody has been injured “during any similar exercise by any type

of . . . group or organization . . . such as the many car washes, fire-fighting fund-raising events, or

‘send my band member on a field trip’ fund-raising efforts that are ongoing year-round in Arlington.”

Compl. ¶ 15; see also Pls.’ Mem. Supp. Ex. A (Watkins Aff.), App. at 2, ECF No. 6-1.

Arlington contends that Section 15.02 is about public safety, but Plaintiffs assert that

Arlington did not conduct any study to show that Plaintiffs’ actions are dangerous and argue

4
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Arlington is using Section 15.02 to “deliberately target[]” Plaintiffs. See Compl. ¶¶ 20, 22, 27.

Although a violation of Section 15.02 is a misdemeanor, Plaintiffs allege that Arlington police

officers have threatened to jail participants for violations of Section 15.02. Pls.’ Mem. Supp. Ex.

A (Watkins Aff.), App. at 3, ECF No. 6-1; see also App. Supp. Defs.’ Resp. Ex. 3 (Am. Section

16.01), App. at 78, ECF No. 11-3 (“Violation of any provision of this Chapter shall be considered

a misdemeanor punishable by a fine not to exceed . . . $500.00 . . . .”). Plaintiffs also argue that

statements made by members of the Arlington City Council indicate that Section 15.02 was

specifically aimed at preventing Plaintiffs from conducting their walks. See Compl. ¶ 20; Pls.’ Reply

Ex. A (Watkins Aff.), App. at 16, 18, ECF No. 13.

Plaintiffs argue that Arlington’s threatened enforcement of Section 15.02 “has caused a

chilling effect” on Plaintiffs’ speech because “no one wants to be harassed and threatened with time

in jail for doing nothing more than handing out the United States Constitution to those who have

stated that they wish to receive it.” See Compl. ¶¶ 20, 25; see also Hearing Tr. at 5 (“[I]f we plan

to do a demonstration in Arlington, there are definitely some people who do not want to come

because they could be cited or arrested.”).

On July 7, 2014, the Court held an evidentiary hearing on Plaintiffs’ motion for injunctive

relief. At the hearing, Watkins testified that Plaintiffs’ “general practice[]” is to conduct walks and

hand out Constitutions and other literature concerning gun laws in Texas to people that want the

literature. See Hearing Tr. at 3 (“It’s . . . a mutual agreement between two citizens . . . .”). Watkins

stated that Plaintiffs provide information to “anybody who is wanting our information,” including

occupants of vehicles, but claimed that Plaintiffs only interact with vehicles when they are parked

at a red light. See id. at 14-15.

5
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Watkins testified that in the past year he has personally been on over 200 walks and has

organized and been a part of “[h]undreds and hundreds” of walks and, to his knowledge, nobody has

ever been hurt or cited for impeding traffic. See id. at 3-4. He stated that the only time anyone has

been cited for something were the two individuals cited for violations of the previous version of

Section 15.02. Id. at 4. Watkins further testified that Plaintiffs conducted walks in multiple cities,

which were “very okay” with what Plaintiffs are doing, but stated that Plaintiffs are being harassed

and threatened by the Arlington police department and city council. Id. at 3; see also Pls.’ Reply Ex.

A (Watkins Aff.), App. at 12-13, ECF No. 13. Arlington did not call any witnesses at the hearing.

Other than Watkins’ testimony, neither side presented any other evidence and counsel for Arlington

stated that the City was going to “stand on the ordinance.” See Hearing Tr. at 15-16.

II.



LEGAL STANDARD

To obtain a preliminary injunction, an applicant must show: “(1) a substantial likelihood of



success on the merits; (2) a substantial threat of irreparable harm if the injunction is not granted;

(3) that the threatened injury outweighs any harm that the injunction might cause to the defendant;

and (4) that the injunction will not disserve the public interest.” Opulent Life Church v. City of Holly

Springs, Miss., 697 F.3d 279, 288 (5th Cir. 2012) (citing Tex. Med. Providers Performing Abortion

Servs. v. Lakey, 667 F.3d 570, 574 (5th Cir. 2012)); see also Palmer ex rel. Palmer v. Waxahachie

Indep. Sch. Dist., 579 F.3d 502, 506 (5th Cir. 2009).

A preliminary injunction is “an extraordinary remedy never awarded as of right,” Winter v.

Natural Res. Defense Council, Inc., 555 U.S. 7, 24 (2008), and the applicant bears “the burden of

persuasion” on all four elements. Miss. Power &amp; Light Co. v. United Gas Pipe Line Co., 760 F.2d

618, 621 (5th Cir. 1985); see also Enter. Int’l, Inc. v. Corp. Estatal Petrolera Ecuatoriana, 762 F.2d

6
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464, 472 (5th Cir. 1985) (stating preliminary injunction may not issue if applicant fails to carry its

burden on any one of the four prerequisites) (citation omitted). The preliminary injunction analysis

is no different in First Amendment cases, although the Fifth Circuit has found that the “loss of First

Amendment freedoms for even minimal periods of constitutes irreparable injury justifying the grant

of a preliminary injunction.” See Palmer, 579 F.3d at 506 (citing Elrod v. Burns, 427 U.S. 347, 373

(1976); Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981)); see also

Minn. Citizens Concerned for Life, Inc. v. Swanson, 692 F.3d 864, 870 (8th Cir. 2012) (noting other

requirements for obtaining injunction are “generally deemed to have been satisfied” when plaintiff

shows likely violation of First Amendment rights) (citation omitted).

III.



ANALYSIS

A.



Likelihood of Success on the Merits



To determine the constitutionality of the ordinance at issue, the Court must: (1) assess

whether Plaintiffs’ activities deserve protection; (2) identify the nature of the forum involved; and

then (3) determine whether Arlington’s justification for the restriction satisfies the appropriate

standard. See Netherland v. City of Zachary, La., 626 F. Supp. 2d 603, 606 (M.D. La. 2009) (citing

Cornelius v. NAACP Legal Defense &amp; Educ. Fund, 473 U.S. 788, 797 (1985)); see also Hous.

Chronicle Publ’g Co. v. City of League City, Tex., 488 F.3d 613, 621-22 (5th Cir. 2007) (discussing

applicable law to determine constitutionality of ordinance regulating speech) (citations omitted).

Plaintiffs engage in protected speech by distributing copies of the United States Constitution

and gun rights literature on Arlington’s streets and sidewalks. The Supreme Court has held that

“‘handing out leaflets in the advocacy of a politically controversial viewpoint . . . is the essence of

First Amendment expression’” and “‘[n]o form of speech is entitled to greater constitutional

7
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protection.’” See McCullen v. Coakley, 134 S. Ct. 2518, 2536 (2014) (quoting McIntyre v. Ohio

Elections Comm’n, 514 U.S. 334, 347 (1995)); see also United States v. Grace, 461 U.S. 171, 176

(1983) (“There is no doubt that as a general matter peaceful picketing and leafletting are expressive

activities involving ‘speech’ protected by the First Amendment.”) (citations omitted); Jamison v.

State of Tex., 318 U.S. 413, 416 (1943) (“[O]ne who is rightfully on a street which the state has left

open to the public carries with him there . . . the constitutional right to express his views in an

orderly fashion. This right extends to the communication of ideas by handbills and literature as well

as by the spoken word.”). The parties do not dispute that Plaintiffs’ activities are protected speech.1

It is also clear that Arlington’s streets and sidewalks are traditional public fora. The

government is “‘sharply circumscribed’ in its right to restrain expression in ‘places which by long

tradition or by government fiat have been devoted to assembly and debate,’” Serv. Emps. Int’l Union,

Local 5 v. City of Hous., 595 F.3d 588, 595 (5th Cir. 2010) (quoting Perry Educ. Ass’n v. Perry

Local Educators’ Ass’n, 460 U.S. 37, 45 (1983)), and public places, such as streets and sidewalks,

that are associated with the free exercise of expressive activities “are considered, without more, to

be ‘public forums.’” Grace, 461 U.S. at 177; see also Snyder v. Phelps, 131 S. Ct. 1207, 1218

(2011) (quoting Frisby v. Schultz, 487 U.S. 474, 480 (1988)) (stating the Supreme Court has

“‘repeatedly referred to public streets as the archetype of a traditional public forum’”); Pleasant

Grove City, Utah v. Summum, 555 U.S. 460, 469 (2009) (noting “government entities are strictly

limited in their ability to regulate private speech” in “‘traditional public fora’” such as public streets

and parks) (citing Cornelius, 473 U.S. at 800); Frisby, 487 U.S. 481 (stating courts need not make



1



Arlington acknowledges that Plaintiffs’ activities are considered leafletting and are protected under

the First Amendment. See Hearing Tr. at 51.
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any “particularized inquiry into the precise nature of a specific street” because “all public streets are

held in the public trust and are properly considered traditional public fora”).

Peaceful picketing on matters of public concern in a traditional public forum “occupies a

‘special position in terms of First Amendment protection.’” Snyder, 131 S. Ct. at 1218 (quoting

Grace, 461 U.S. at 180). Plaintiffs’ attempts to distribute copies of the Constitution and gun rights

literature on Arlington’s streets and sidewalks is “precisely the kind of speech in precisely the kind

of place that the First Amendment aims to protect most.” See Traditionalist Am. Knights of Ku Klux

Klan v. City of Desloge, Mo., 983 F. Supp. 2d 1137, 1145 (E.D. Mo. 2013). Thus, the Court now

turns to whether Arlington’s justification for the exclusion from the forum satisfies the requisite

standard. See Cornelius, 473 U.S. at 797.

The appropriate standard applied to a regulation of speech in traditional public fora is

determined by whether the regulation is content-based or content-neutral. See Frisby, 487 U.S. at

481; Perry, 460 U.S. at 45. To prohibit activity protected by the First Amendment in a quintessential

public forum, “a content-based regulation must be ‘necessary to serve a compelling state interest and

. . . narrowly drawn to achieve that end . . . .’” Hous. Chronicle, 488 F.3d at 622 (quoting Perry, 460

U.S. at 45). A content-neutral regulation “must also be ‘narrowly tailored to serve a significant

government interest, and leave open ample alternative channels of communication.’” Id. (quoting

Perry, 460 U.S. at 45).

The parties dispute whether the City de facto discriminates in enforcing Section 15.02 based

on the content of the message being conveyed because of Section 552.0071 of the Texas

Transportation Code. See Pls.’ Mem. Supp. 6-7, ECF No. 6; Def.’s Resp. 25, ECF No. 11; Pls.’

Reply 7-8, ECF No. 13. For purposes of Plaintiffs’ motion for injunctive relief, the Court will

9
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