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ANIMAL LIABILITY IN EARLY LAW

PHILIP JAMIESON*

The law embodies the story of a nation's development through many centuries, and
it cannot be dealt with as if it contained only the axioms and corollaries of a book of
mathematics. '

One such axiom is that of the liability of an owner for the conduct of his
animal. However, as recently as a few generations ago, its corollary-that an
animal was not itself the subject of legal liability-was a concept still not
recognised in some modern jurisdictions. Since the present must depend
very much upon the past, in understanding the modern axiom of liability, it
is useful to remind ourselves that the criminal prosecution and punishment of
animals was a practice which survived even into the twentieth century.

More than two hundred such prosecutions have been chronicled, 2 the last
to take place in 1906 in the village of D6l6mont in Switzerland when a dog was
put to death as an accomplice to murder. 3 As late as 1916, it was reported
that animals were then still being tried and punished by the mountaineers of
Kentucky and Tennessee in the United States.4

Of one hundred and ninety-one such prosecutions tabled by E. P. Evans in
his book on this subject,5 the author assigns their number to the centuries as
follows:

9th 3 13th 2 17th 56
10th - 14th 12 18th 12
llth - 15th 36 19th 9
12th 3 16th 57 20th 1

However, the records of these prosecutions, spanning the period from A. D.
824, when moles were prosecuted in the valley of Aosta, until last recorded in
1906, almost certainly represent only a very small percentage of those which
actually took place.

The proceedings, best documented in France, occurred in almost every
European country-Belgium, Denmark, Russia, Germany, Italy, Portugal,
Spain, Turkey, England and Scotland-as well as in the United States,
Canada and Brazil. 6 The Russians, true to their historic mode of punishment,
are known to have banished a he-goat to Siberia toward the end of the
seventeenth century.' Two such prosecutions have been recorded as having
taken place in England-a dog at Chichester in 1771 and a cock at Leeds in
the nineteenth century, and one in Scotland-a dog in the first half of the
sixteenth century. 8 However, that they were a commonplace in England
during the Elizabethan Age seems evident from a passage in Gratiano's
invective against Shylock in Shakespeare's Merchant of Venice:9

"Thy currish spirit
Govern'd a wolf, who, hang'd for human slaughter.
Even from the gallows did his fell soul fleet."
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At least two prosecutions are recorded in New England in the seventeenth
century 30 and, as late as 1877, an attempt was made to prosecute an animal
in New York, although without success. "I

This primitive doctrine of punishment prevailed almost to within living
memory. On what rationale were sentences passed and executed in properly
constituted courts of law against these luckless animals?

The Prytaneum
This practice was, in fact, of far greater antiquity than merely this last

millenium. In the Prytaneum (town hall) at Athens, the Greeks had estab-
lished a court specially set apart for the trial of animals and inanimate objects
which had injured or killed a human being. The practice of trying and
punishing inanimate objects has been said to have been introduced to Athens
by Draco, although it is generally assumed that the custom was very much
older than that. 12 Of the animal trials, however, we know but little-
Aristotle is the only ancient writer who mentions their occurrence. 13 The
trials were conducted with all due process of law before judges who were no
less than the titular king of Attica and the four titular kings of the separate
Attic tribes. 14 What was done to the animals which were found guilty we do
not know, but we are told that lifeless objects would be banished beyond the
boundaries of the country. 1 As late as the second century after Christ it is
recorded that the Greeks still sat in judgment of inanimate things in the
Prytaneum. 16

In his Laws, Plato undoubtedly borrowed from this aspect of Attic law
in proposing the establishment of a legal procedure modelled on that of the
Prytaneum: 7

If a beast of burden or any other animal shall kill any one, except it be
while the animal is competing in one of the public games, the relations
of the deceased shall prosecute the animal for murder; the judges shall
be such overseers of the public lands as the kinsman of the deceased
may appoint; and the animal, if found guilty, shall be put to death and
cast beyond the boundaries of the country. 18

Such trials were based upon the general notion that, the moral equilibrium

of the community having been disturbed by the murder, somebody or
something had to be punished in order to pacify the Erinyes (the Furies-the
avenging spirits of those murdered) and so ensure that misfortune would not
befall the state. 19 In substance, however, this was no more than a mere
manifestation of the lex talionis2 -the oldest kind of law and the one most
deeply rooted in human nature. 3 This desire to punish in vengeance
manifests itself, in moments of anger, even in the most cultivated people. 22
Certainly, amongst practically all the so-called Aryan nations of ancient
Europe-the Greeks, 23 Romans,24 Teutons,25 Celts,26 and Slavs 2 7-an
animal which did serious damage (such as causing the death of a man) had to
be given up to the injured party or his family, obviously in order that it might
be retaliated upon. 28
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Roman Law
Plutarch, in his Solon, had stated that a dog that had bitten a man was to be

delivered up bound to a log four cubits long. 29 This statement of noxal
surrender, when read with Plato's Laws and the Attic dike blabes, provided
the foundation for the development in Roman law of the action dupauperie. 30

This action, deriving from the Twelve Tables (451 B.C.), required the owner
of an animal which had caused damage either noxally to surrender the
animal or to compensate the injured person for the damage done. "j This
noxal liability applied also in the case of slaves and, at one time, even in the
case of children. 32 The liability was governed by the cardinal principle noxa
caput sequitur (liability goes with the individual) and it was, therefore, merely
the person who owned the animal at the time that proceedings were brought
who incurred liability, even though another had owned it at the time that the
wrong was committed. 33

Since liability was clearly not based upon the fault of the owner, it has been
suggested that the basis of the action was purely compensatory-while the
principle of noxal surrender did assume that the consequences of the deed
were to be borne by the offending agency, those consequences were in no way
punitive. The animal was viewed merely as a chattel, by which the injured
party could be compensated by a transfer of the property. 3' However, it is
suggested that this is to put the cart before the horse: if the foundation of the
principle were compensatory, it would naturally follow that the liability
would have been unlimited, compensating for whatever damage actually
occurred. " Rather, its origins lying in Plutarch's Solon, the animal was
surrendered merely that it might be retaliated upon. Payment was later
introduced simply as the alternative of a failure to surrender-a device intro-
duced to allow the owner to protect his interest by buying the vengeance
off. 36 In classical law, for example, it was sufficient to surrender merely the
corpse of the offending slave. 31 Ultimately, though, this privilege of buying
off the injured party's vengeance gave way to the more modern general
personal liability of the owner to compensate the injured party for his loss. 38

Salic Law
This same development is to be found in the other of the parents of the

common law. " On the Teutonic side, the Salic law, embodying usages
which were in all probability of too early a date to have been influenced by the
Roman law, provided that where a man was killed by a domestic animal, its
owner had to pay half the composition (which he would have had to pay to
buy off the blood feud had he killed the man himself), and for the other half
give up the beast to the complainant. 4 Moreover, it is interesting to note that
those northern sources which Wilda takes to represent a more primitive stage
of German law confine liability for animals to surrender alone. 4

It is in these very same areas in which the Salian and Burgundian codes of
the Germanic tribes were used that there is the first appearance of animals
trials in the early middle ages-a factor which has suggested a probable
Germanic origin of the custom. 42

The Trials
The trials were of two very distinct types-secular and ecclesiastical. The

former were used to punish domestic beasts, the latter invoked the sanction of



48 THE CAMBRIAN LAW REVIEW

the church to rid the population of plagues where, in virtue of their numbers,
it was impracticable to seek to punish the animals individually.

The Secular Courts
The secular courts would try an animal capable of physical seizure. On

complaint, it would be formally arrested and brought before the court. An
advocate would be assigned to defend the animal and the whole proceedings,
trial, sentence and execution, would then be conducted with all the strictest
formalities of justice. The animal would, together with its human counter-
parts, be imprisoned pending proceedings. " The charge to the state for its
incarceration during this period was the same in every respect as that for a
human prisoner.44 Once brought before the court, the trial would be
conducted with a painstaking insistence upon the observance of proper
judicial procedure-meticulously ascribing to the animal legal responsibilities
and punishing it in like fashion. In early records, the punishment was
frequently called an act of "justice" 45 and, in some of the texts of the Salic
law, the animal is spoken of as "auctor criminis. 46

A principal offender would be punished more severely than a mere
accessory:47

In 1379, two herds of swine were feeding together near the township of
Saint-Marcel-le-Jeussey, when three sows became excited and so
injured the son of the swinekeeper that he soon afterwards died. The
three sows, after due process of law, were condemned to death. The
herds, too, in hastening to the scene, had shown they approved of the
assault and were, as such, accomplices to its commission. However, on
petition, they received from the Duke of Burgundy a full and free
pardon. 4

To this effect, too, was a distinction drawn in Burgundy between a
mischievious dog entering a room through an open door and one that
committed a burglary. The latter was a larron and was to be punished as
such. "

the repetition of a crime aggravated the punishment; 50

The charter of El6onore, composed in 1395, and called carta di logu of
Sardinia, stated that asses found in a cultivated field not belonging to
their owner were placed in the same category as thieves; one ear would
be cut off. A repetition of the offence would entail the loss of the other
ear, and a third offence resulted in the ass being confiscated to the
prince of the country. 51

as did a violation of the prescriptions of the church.

In killing a child and eating of its flesh "although it was Friday" and in
violation of thejejunium sextae, a pig seriously aggravated his offence. 52

In 1394, a pig was hanged at Mortaign for having sacrilegiously
eaten a consecrated wafer; the court, appalled at the gravity of the
''crime", imposed the death sentence forthwith and without more
ado. "
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Pigs seem to have suffered most severely at the hands of the law during this
period54 -presumably because they were more numerous and roamed freely
in the cities, with abundant opportunities for getting into trouble. " In court,
they would frequently act disrespectfully-grunting, squealing and trying to
poke their noses through the bars of the prisoner's box. Disorderly conduct of
this kind often told against them in sentencing. 56 An animal that remained
quiet during proceedings would, on the other hand, receive a certain
measure of consideration for its demeanour. "'

Youth, too, was a factor in mitigation of the seriousness of the offence; 59

At Lavegny, in 1457, a sow was duly convicted of the crime of infanticide
and sentenced to be hung by her hind legs from a suitable tree. Her six
sucklings, although found stained with blood and included in the
indictment as accomplices, on account of their youth and the corrupting
influence of their mother, were merely remanded into the custody of
their owner. However, he being unprepared to vouch for their future
good conduct, they were declared, as vacant property, forfeit to the
local lord's justice, though they suffered no further punishment. "

while insanity was remarkably not a ground in exculpation."6

The ancient Persians, in the religious laws of the Vendidad, had
prescribed that a mad dog was not permitted to plead insanity in
exculpation of its deed. 61

In 1610, when mad dogs were sentenced to death for having killed-a
Franciscan novice, no account was taken of their rabies as an extenuating
circumstance or ground of acquittal. 62

The sentence of the court would be executed publicly and with great
formality, the animal often being dressed in the clothes of a man. 63

In 1386, in Falaise, France, in a strict application of the lex talonis, a
sow (convicted of maiming and murdering an infant) was, attired in a
waistcoat, gloves, pair of drawers and a human mask on her head to
complete the resemblance to a human criminal, in like manner
mangled about the head and forelegs before being hanged. The cost to
the state of the execution was ten sows and ten deniers, besides a pair of
gloves to the hangman-such that he might discharge his duty with
clean hands. 64

Where the hangman's bills are extant, they closely resemble those presented
for the execution of human offenders. 65 Nor were the executioners mere
common butchers, but were public functionaries-each officially styled a
"maitre des hautes ouvres" (a master of high works). 66 Various modes of
execution were adopted. Although more usually they paralleled the human
precedent, some prescribed a peculiarly "animal" form of death, resorting
to strangling or a knock on the head.67 The upside-down hanging of animals
was peculiar to Burgundian custom,68 and, even where the traditional mode
of hanging was adopted, the use of a tree instead of the human "gallows" was
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occasionally apparent-though even then a proper hangman would be
engaged to perform the execution. 69

In 1572, a pig was sentenced to be "hanged and strangled on a gibbet" for
a murder within the jurisdiction of the monastery of Moyen-Montier. It was
the local custom that condemned criminals be delivered for execution wholly
naked. That the pig could be delivered bound with a cord was clearly only in
virtue of the right to do without it having been expressly reserved to the Lord
Abbot-lest some human culprit should later rely upon the occasion as a
precedent. 'o

In a slavish desire to follow out the letter of the law, animals were even put
to the rack in order to extort a confession. No confession was actually
expected, but this served to ensure that the whole machinery of justice had
been put in motion before judgement was pronounced. 7

It is obvious that these trials were not mere arbitrary lynchings of dangerous
beasts. In 1565, at Montpellier, a mule, condemned to be burned together
with a man guilty ofbuggery, was vicious and inclined to kick. In a capricious
and extra-judicial act, the executioner cut off its feet before condemning it to
the flames. 7 Although executioners often indulged in such superogatory
cruelty, both mediaeval and later writers on criminal jurisprudence repeatedly
condemned these actions. " When one such hangman, Jack Ketch, upon
being given into his custody a sow which had bitten off a child's ear and torn
its hand, publicly (and without legal authority) hanged the beast, he did so
"to the disgrace and detriment of the city" and was forced to flee, never
daring to return. 74

As Witnesses
Just as animals were amenable to the law, so too they could under certain

circumstances be received as witnesses before the court. In Switzerland, if a
man's house was broken into between sunset and sunrise, the owner was
permitted to kill the intruder as an act of justifiable homicide. Some indi-
viduals took advantage of this to settle scores, inviting a person to their homes
and then murdering him after dark, claiming later that their victims were
burglars whom they had slain in self-defence. Without witnesses, there could
be no proof that this was not the case. To guard against this contingency, the
law provided that the householder could only establish his innocence if he
produced a dog, cat or cockrel which lived with him and which, having
witnessed the death of the burglar, could attest the innocence of its master.
The householder was required to declare his innocence under oath in the
presence of the animal. If the beast did not contradict him, he was considered
guiltless, the law taking it for granted that the Deity would intervene to
bestow the gift of speech upon the animal rather than allow a murderer to
escape from justice."

The Ecclesiastical Courts
The trials before the ecclesiastical courts were carried out with the same

painstaking regard for technical formality which characterized the secular
trials. Their history, however, is far less clear cut than those of the secular
courts; actual records of such trials hardly exist before the fifteenth
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century. " This phenomenon, too, had a clearly discernible geographic
epicentre, though, unlike that of the secular trials which originated in
northern and eastern France, the first esslesiastical trials occurred in
Switzerland and the bordering areas: Savoy, the Dauphin6 and the Italian
Alps. "7 However, the practice in time spread much farther than the secular
trials ever did-as far afield as Spain, Scandinavia, Canada and Brazil. " As
late as 1928, William Morton Wheeler, the distinguished entomologist,
found the Canadian crop pests were then still being exorcized by the
Church. "

The general course of a process would be as follows: 8 The inhabitants of a
district suffering a plague would lay a complaint against the animals before
the court. The court would appoint experts to survey and report upon the
damage that had been wrought. If serious damage to crops or other property
were reported, an advocate would then be appointed to defend the animals
and show cause why they should not be summoned. If he could not show good
cause, the animals would be cited three times to appear before the court. If
they did not appear after the third citation, judgment would be given against
them by default. The court would then issue an admonition on the animals,
warning them to leave the district within a certain time under pain of
adjuration. If they failed to do so, the exorcism would then be pronounced
with all due solemnity. The courts would, however, by every reason for
delay, evade this last extremity; some suggest through a tender regard for the
feelings of the creatures to be blasted by it," while others more sceptically
conclude lest the animals should neglect to pay any attention to it. 82

The citations were written out with all technical formality and, that there
might be no mistake, included a description of the offending animals. 83 In a
process against rats in the Diocese of Autun in 1522, the rodents in question
were carefully described as "dirty animals in the form of rats, of a grayish
colour, living in holes." The summonses were then served in the usual way
by an officer of the court, reading them at the places most frequented by the
animals. When the rats did not appear on the appointed day to answer the
first summons, their adovcate, Bartholomew de Chasseneux (more commonly
Chassenfe, and afterward president of the Parlement de Provence and a
great figure in French legal history) pleaded that the summons was of too
local and individual a character; as all the rats in the diocese were interested,
all should be summoned. This plea being admitted, the curate of every parish
in the diocese was instructed to notify all rats residing in the vicinity. When
no rats appeared to this second summons, Chassene argued that, as all rats
had been summoned, young and old, sick and well alike, great preparations
had to be made and he begged for an extension of time. This plea also having

been granted, another day was appointed, but still no rats appeared.
Chassenfe now objected to the legality of the summons, since a summons
from the court implied full protection to the parties summoned, both in
attending and returning from the court. His clients, though most anxious to
appear in obedience to the summons, did not dare to stir from their holes on
account of the number of evil-disposed cats kept by the plaintiffs. He insisted
that the plaintiffs should enter into bonds, under heavy pecuniary penalties,
that their cats would not molest his clients. In that event, the summons would
be at once obeyed. The court acknowledged the legitimacy of this argument
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as well, and, the plaintiffs declining to be bound over for the good behaviour
of their cats, the period for the rats' attendance was adjourned sine die and
Chassen~e gained his cause by default. 84

Such trials, argued in exhaustive detail, could drag on for months;

In Valence, in 1585, a prosecution against caterpillars continued over
several months-the animals meanwhile died out.

even years.

In 1545, the wine growers of Saint Julien, a commune west of
Bordeaux, brought a complaint against the ravages of a weevil which
had infested their vineyards. The insects having disappeared soon after
this trial, the scourge was renewed forty-one years later and the insects
brought to trial again. The proceedings of this second trial filled
twenty-nine folia volumes and, the inhabitants becoming exceedingly
weary of the litigation, other measures were taken in the speedier
adjustment of the affair. In compromise, they proposed that a fertile
area of land in the vicinity be set aside for the sole use and benefit of the
insects in perpetuity. The court, finding the spot to be well wooded and
watered, ordered the conveyance to be engrossed in due form and
executed. Rejoicing by the inhabitants at the happy prospect of ridding
themselves of both the insects and the law suit were, however, again
premature. Inquiry disclosed the existence of an ancient right of way
across the land to a quarry long since worked out, a right which, if
exercized, would be greatly to the annoyance of the new proprietors.
The contract, so carefully prepared, was found to be null and void, and
the whole process began afresh. How or when it ended is uncertain,
since rats or bugs of some sort have long since destroyed the last page of
the records-perhaps the poor, prosecuted weevils, dissatisfied with
the ultimate result, seeking to obliterate and so annul the judgment of
the court. 76

Proceedings before the ecclesiastical courts were, as in the case of the
secular trials, conducted with all the strictest formalities ofjustice:

In a complaint against Spanish flies in Mayence in the fourteenth
century, the judge, in consideration of their small size and the fact that
they had not yet reached their majority, appointed for them a curator
who obtained from the court a piece of land for their sole used to which
they could retire and live comfortably. 7

In a prosecution against moles or field-mice in 1519 in the commune
of Stelvio in Western Tyrol, the judge, in mitigating his sentence of
perpetual banishment, ordered that the animals be granted a free and
safe conduct from the vicinity (securing them against harm or annoyance
from cat, dog or other foe) and allowing an additional respite of
fourteen days to all such mice as were pregnant or still in their
infancy. 88
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Conjuring Rats
A survival of ecclesiastical exorcism lingered in Scotland, Ireland, France

and the United States until relatively recently-of either serving writs of
ejectment upon rats or simply sending them a friendly letter of advice
recommending that they quit the house in which their presence was deemed
undesirable. 89 A necessary element in the process was to provide in the letter
an alternative abode for the unwelcome guests and, so that they should not
fail to find the letter, it was usually rubbed with grease before being thrust
into the animals' holes. A specimen of such a letter, dated "Maine, October
31, 1888", was given in a paper on "Conjuring Rats" (1892). 90 The letter,
addressed to "Messrs. Rats and Co.", suggests that the animals would be
better served in the winter months ahead if they were to migrate to No. 6,
Incubator Street and that, should they fail to heed this advice, the writer
would be forced to employ "Rough on Rats". A similar episode was reported
in the Baltimore Sun, February 21, 1888, on which occasion, however,
the writ was merely served viva voce. 91

The origins of this custom may well even pre-date the animal trials of
mediaeval times. The Geoponica of Cornelius Bassus, a Greek treatise on
agriculture written in the tenth century (much of the material for the work
being derived from the writings of Anatolios and Didymos some six centuries
earlier), contained the following prescription for removing field-mice:

Take a slip of paper and write on it these words: I adjure you, 0 mice,
who dwell here not to injure me yourselves nor to permit any other
mouse to do so; and I make over to you this field (describing it). But
should I find you staying here after having been warned, with the help
of the mother of the gods I will cut you in seven pieces. 92

Deodand
In English Law, too, a relic of these primitive proceedings appears to have

survived even until the mid-nineteenth century in the doctrine and practice
of deodand. " By it, personal chattels (whether animate or inanimate) which
had caused the death of a man had to be given up to God-that is, forfeited to
the king to be applied to pious uses, in order that God's wrath might thereby
be appeased. " In all indictments, the instrument of death would be valued
by the grand jury, so that its money value might then be made over to the
king. "

In considering this institution, Blackstone is careful to distinguish between
things causing death which are in motion and those which are at rest:

If a horse, or ox, or other animal, of his own motion, kill as well an
infant as an adult, or if a cart run over him, they shall in either case be
forfeited as deodands. 96

This same distinction had been drawn as early as the middle of the
thirteenth century by Bracton, " and is to be found in a judgment of Henry
Spigurnel (a judge in the time of Edward I):
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(W)here a man is killed by a cart or by the fall of a house, or in other like
manner, and the thing in motion is the cause of the death, it shall be
deodand."9

Accidents on the high seas were beyond the jurisdiction of the common
law. 99 However, if a man fell from a ship or boat in fresh water and was
drowned, the motion of the ship being taken to be the cause of death, the
vessel wad deodand. 100

The institution remained in force until 1846 and was only then finally
abolished by statute when railway trains developed a habit of running into
unfortunate pedestrians. 01

Scottish law, too, recognised such a concept, though not of deodand in the
strictly etymological sense of the term, but merely of escheat-the confiscated
objects were simply forfeited to the state, not necessarily to be applied for
pious purposes. 10

Confiscation of this kind was always more prevalent in Western, than in
Central or Eastern Europe; the German states appear to have introduced it
to France, though modified in its application as to award the greater pro-
portion of the value of the confiscated animal or object to the injured
party. 103

There is also mention in the archives of Maryland, in the United States, of
such a concept. There is a report of an inquest held in 1637 on the body of a
planter, who "by the fall of a tree had his bloud bulke broken":

And furthermore the jurors aforesaid upon their oath aforesaid, say
that the said tree moved to the death of the said John Bryant; and
therefore find the said tree forfeited to the Lord Proprietor. 104

In both German and Roman law, the offending animal was surrendered,
not to the state, but to the family of the deceased. This philosophy may be
followed directly into English law. 1' In the Kentish laws of Hlothaere and
Eadric (A.D. 680), for example, it is said: "If any one's slave slay a freeman,
whoever it be, let the owner pay with a hundred shillings, give up the slayer

I,. In the nearly contemporaneous laws of Ine, the surrender and
payment are simple alternatives, ' 07 and, in Alfred's laws (A.D. 871-901),
there is a similar provision regarding cattle: "Ifa neat wound a man, let the
neat be delivered up or compounded for." "' As late as 1333, it wasjudicially
stated that "if my dog kill your sheep, and I freshly after the fact tender you
the dog, you are without recovery against me. '109

In time, the state usurped the functions of the deceased's family and the
offending animal was formally surrendered to the king or state. 110 The king,
who furnished the court, supplanted the family in the claim on the guilty
thing. "' Since surrender to the family of the deceased was clearly in order
merely that the animal or object might be retaliated upon, 112 it is suggested
that the practice ofdeodand developed from this same retributive impulse. 113
The church fostered the custom as a device to appease the wrath of God, who
might otherwise visit mankind with famine, pestilence and other calamities. 14

Blackstone's theories on the origin of the custom are exceedingly vague and
unsatisfactory. "' True to his own church sympathies, he concluded it to



ANIMAL LIABILITY IN EARLY LAW Di

have been "originally devised, in the blind days of popery, as an expiation
for the souls of such as were snatched away by sudden death; and for that
purpose ought properly to have been given to holy church." 116 The punish-
ment was not, however, meted out by the church to things because of their
crimes, but merely as a retribution exacted to avert calamity. 1"' Nor is his
assertion that it was intended as a punishment of the owner of the forfeited
property for his negligence any more correct. "'i In most cases, not only was
the owner entirely innocent of negligence, but was himself the victim of the
accident. The concept was very like that which had existed in Ancient Greece
-the moral equilibrium having been disturbed, there was a need to suitably
atone for the crime. "' The deodand was an accursed thing, to be forfeited as
a solemn act of expiation. 120

The philosopher Reid, while maintaining that the institution was not
intended to punish the animal or thing as a criminal, had also sought to link
its origins with the Christian Church, concluding its object to have been "to
inspire the people with a sacred regard for the life of man." 121 However, the
inadequacy of this explanation was later demonstrated by Sir Edward Tylor,
the English laws of deodand being of slow growth and quite unrelated to the
teaching of the Church. 122 The Church had fostered the institution, claiming
the deodand as her due, but this was not an explanation of its origin. Its real
object being expiatory at bottom, it was an atonement for manslaughter in a
way fully in accord with the elementary concepts of justice prevailing in
Europe during the Middle Ages. 123

The deodand was almost the last vestige-if we except certain traces still
lingering in maritime law124 _of the application of a penal principle which
had judicially prosecuted and punished animals in both ancient and
mediaeval times. On what judicial basis had these unfortunate creatures
been brought before courts of law to be both prosecuted and judicially
sentenced?

The Explanation

In Horror of the Crime
A theory which has gained much support explains the punishment as a

symbolic act of inspiring the horror of the crime in the minds of men. 125 It is
on this theory too that Thonissen explains the trials of animals at Athens. 126

Advanced by Ayrault 1
27 in the sixteenth century, it received support shortly

after in the writings of Bouchel12 and again in the nineteenth century by
both Mnabra 29 and Tissot '30 who believed the proceedings to have been
intended to revive among the masses the sentiment of justice lost in the
Middle Ages to the dictates of the association of right with might.

Revived in recent years by bothJ. J. Finkelstein 3 1 and Professor Geoffrey
MacCormack, 132 this theory receives some support in legal and judicial
sources of the time. 133 A pig is executed in 1494 "in destestation and horror
of the said deed; "'4 a bull in 1499 is sentenced "in detestation of the said
crime." I "

The horror inspired by the animal's act is, indeed, so visceral as to taint the
beast's meat, 136 the Mosaic law prescribing that the flesh of the condemned
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ox not be eaten. 13' As early as 864, the Council of Worms decreed that bees,
which had caused the death of a human being by stinging him, should be
forthwith suffocated in the hive before they could make any more honey,
otherwise the entire contents of the hive would become tainted and unfit for
use as food. 138 In 1553, several swine having been executed for infanticide at
Frankfort on the Main, their carcasses (although doubtless good pork) were
thrown into the river. 13 Similarly, in 1621, the Law Faculty of the
University of Leipsic directed that the flesh of a homicidal cow not be eaten
nor its hide converted into leather. 140

Bestiality
However, the feeling that such an animal was unclean seems to have been

strongest in antiquity, when the Israelites refused to eat the animal's meat
and Plato had the carcass "cast out beyond the borders of the country." 141

During the period of the mediaeval animal trials, the need to obliterate all
traces of the horrible crime was essentially reserved for cases of bestiality. 142

Guillielmus Benedictinus, a writer on law of the fourteenth century, noted
that for such a crime, the beast (together with his human counterpart) was
burned. 143 The Carolina or criminal code of the emperor Charles V,
promulgated at the diet of Ratisbon in 1532, ordained sodomy in all its forms
and degrees to be punished with death by fire "according to common
custom." 144 On at least four occasions between 1466 and 1601, the
Parliament of Paris sentenced the animal to be burned together with the
human offender. The Parliament of Bordeaux directed two such executions
in 1528; the Parliament of Toulouse ordered such an execution in 1525; and
the Court of Toulouse is also known to have directed a similar execution. At
Montpellier in 1565, a man was burned with his mule, and a man and a mare
were burned alive at Wunschelburg in Silesia in 1681. In 1684 at Ottendorff
and again the following year at Strigia, the human offender was burned
together with the animla. 143 This crime seems, in fact, to have been very
common-Ayrault, in his OrdreJudiciare published in 1606, comments that
he has many times seen beasts put to death for this cause. 146

Nor was it the beast alone that was cast into the flames, the records of the
proceedings also being burned (in order to erase any recollection of the
atrocious act). "" However, it was not uncommon either for the bodies to
merely be buried, rather than burned. In 1741, the Parliament of Paris,
illustrating the philosophical spirit of the age, condemned only the principal
offender to be burned, the animal being put to death before being cast into a
ditch and buried. 14' As early as 1609, at Niederrad, a man and a mare having
been executed, their bodies were buried together in the same carrion pit. 149

Similarly, if the act were not fully consummated, the animal (instead of being
killed) would merely be put away out of sight "in order that no one might be
scandilized therby." 150

In an unusual decision at Venveres in 1750, the animal was even acquitted,
as being the unwilling victim of violence, on the strength of a certificate
signed both by the prior of the convent and the principal inhabitants of the
commune vouching their knowledge of the she-ass over the past four years
and, having found her to be both virtuous and well-behaved, attesting their
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willingness "to bear witness that she is in word and deed and in all her habits
of life a most honest creature." '5 '

In seventeenth century New England, there is no record of burning. In
1662, at New Haven, Connecticutt, a man (together with a cow, two heifers,
three sheep and two sows) was merely hanged for his crime. 152 In 1641, in
Massachusetts, a sixteen year old boy was executed, along with a mare, a cow
and "the rest of the lesser cattle,'' 153 as was a man, together with a cow,
"found in buggery . . .upon the Lord's day," also in the mid-seventeenth
century in New England. 154

Punishment of the animal together with his human counterpart in cases of
bestiality is said to have been merely an application of the Hebrew law in
Exodus xxii. 19 and Leviticus xx. 13-16. ' However, the biblical laws say
nothing of burning and cannot, therefore, directly support the theory that
explains such burning (or even burial) as the most explicit example of the
perceived necessity to inspire in the minds of men the horror of the animal's
crime by obliterating all traces of it. Moreover, not only was this repulsion
not universally evident in cases of bestiality, it did not inevitably survive even
the merely homicidal beast's death. 156 Biblical injunctions regarding the
tainting of the animal's meat notwithstanding, their flesh was often
distributed to the town poor in the Low Countries. ' At Ghent in 1578, for
example, the flesh of an executed cow was later sold as butcher's meat.

The Judaeo-Christian Hierarchy of Creation
In explanation of the animal trials, therefore, the horror inspired by the

deed seems scarcely sufficient. 159 However, J. J. Finkelstein placed heavy
reliance on this feeling in developing, in recent years, a theory for their
existence. He perceived these proceedings to have been a specific derivative
of the Judaeo-Christian tradition by which, man having been placed above
animal in the hierarchy of creation, he felt obliged to stamp out any infringe-
ment of this order. 160 Both Judaism and Christianity have consistently
viewed man, created in God's image and likeness, as the declared lord and
master of nature-it is man alone who has been enjoined by God to rule the
visible universe. In this sense, western culture differs markedly from other
systems of thought that perceive man and animal as existing upon one
continuous plane. The buddhist sees the transmigration of souls between
animals and humans as inevitable, a sense of unity also to be found in
Chinese, Persian, Arab and Hindu teachings. 161 Similarly, the American
Indian spoke of' 'his brother the buffalo", and the Mexican Indian perceived
animals as individual soul-mates of each human. 162

The Judaeo-Christian tradition, on the other hand, enjoined man to
conquer and keep in subjection all the rest of the visible universe. ' In
harming man, animals were transgressing this inviolable hierarchical order
of the universe. Their crimes were of a most serious kind for they represented
a "revolt" against the position of man in the divinely ordained world order
and, as such, against God. In this sense, their punishment can be seen as a
symbolic act to restore the cosmic equilibrium by removing the visible breach
of that order. 164 Important to Finkelstein's analysis, is the horror inspired by
the animal's act. The law in Exodus 21:28 is not merely ajustification for such
proceedings, but also the earliest expression of this sense of repulsion at what
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has occurred. The requirements that the ox be stoned and its flesh not be
eaten derive from the animal's transgression of this universal hierarchical
order for which it must, therefore, suffer the same form of execution as
human beings who have similarly violated that order. The animal trials of the
Middle Ages are, thus, to be seen as a direct outgrowth of this biblical
prescription. 165

However, Finkelstein's theory depends upon his failure to find the existence
of animal trials outside the Judaeo-Christian tradition. 166 That failure
derives from his strictly occidental concept of the judicial process. 167 Many
non-western societies are known to have punished animals-albeit within
the context of their own judicial processes-while, in many cases, holding a
perception of nature entirely opposed to that of the western tradition. 16
Among the Mambettu in Central Africa, a goat is known to have been
sentenced by the king to be slaughtered for having killed a dog, the valuable
property of a powerful man. 169 The native code of Malacca prescribes that, if
a buffalo or head of cattle "be tied in the forest, in a place where people are
not in the habit of passing, and there gore anybody to death, it shall be put to
death." 170 In Mohammedan East Africa, a dog is known to have been
publicly scourged for entering a mosque, 171 while the Maori in New Zealand
have put pigs to death for straying over a sacred place. 172 The Bogos, a
pastoral and nominally Christian tribe of Northern Abyssinia, put to death a
bull, cow or other domestic animal which has killed a man. 1' The Bare's
speaking Toradjao of Central Celebes, who consider an animal to differ from
a man only in outward appearances, treat buffalo similarly. 174 In a Bayaka
village, in the valley of the Congo, a dog which made predatory raids among
fowls, is said to have been hung as a thief on a roughly constructed gallows to
serve as a public example. 175 In Montenegro, in the Balkans, it was reported
at the turn of the century that horses, oxen and pigs had recently been tried
for homicide and put to death (unless the owner had been prepared to redeem
them by paying a ransom). 17 The idea of animal trials had also existed in
western culture outside theJudaic tradition, in the writings of both Aristotle
and Plato. 177

Other theories have been advanced-that such punishments were actually
intended to intimidate those persons responsible for the animals' acts 178 or
simply to remove an animal which, having already caused injury, had
thereby shown itself to be dangerous. 179 It has even been suggested that the
proceedings were brought in order to deter other animals from committing
similar offences. 180 One theory that receives some support in the burning of
the animal, together with the trial records, in cases of bestiality, is that which
suggests their execution "in order to erase all memory of the deed", such that
the hateful act might be forgotten. First advanced by Gratian, 181 the twelfth
century Italian canonist, referring to a statement of Saint Augustine about
putting animals to death, 182 it was later advanced by Jean Duret in the
sixteenth century. 183 However, it has already been noted that, in mediaeval
times, such destruction was essentially reserved for cases of bestiality and
was, even then, not universally adopted.

The Biblical Authority
It is generally agreed, though, that the authority for the execution of these
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animals was derived from the Hebrew law as laid down in Exodus 21:28. 184

The law of the goring ox was there prescribed in the Book of the Covenant,
the oldest code of laws embodied in the Pentateuch. 185 In the much later
Priestly Code, the rule regulating the punishment of homicidal animals is
stated more comprehensively as part of the general law of blood-revenge
which was revealed by God to Noah after the great flood:

And surely your blood, the blood of your lives, will I require; at the
hand of every beast will I require it; and at the hand of man, even at the
hand of every man's brother, will I require the life of man. Whoso
sheddeth man's blood, by man shall his blood be shed. 186

However, to suggest such proceedings to have been derived from the Mosaic
law has been said to account neither for their comparatively late appearance

nor for the fact that, in some cases, punishments short of death were
inflicted. 18 In minor cases, such as straying by horses and mules, mutilation
of the ears was a frequent penalty. 188 Capital punishment was reserved for
the more serious cases, the punishment being proportioned to the offence
committed by the beast. 189 In the case of a valuable animal, such as an ox or a
horse, the severity of retributive justice would often, also, be tempered by

economic considerations, the beast being merely confiscated, rather than
capitally punished. 19 As early as the twelfth century, it is expressly stated
that "it is the law and custom in Burgundy that if an ox or a horse commit one

or several homicides, it shall not be condemned to death, but shall be taken
by the Seignior within whose jurisdiction the deed was perpetrated or by his
servitors and be confiscated to him and shall be sold and appropriated to the
profit of the said Seignior; but if other beasts or Jews do it, they shall be

hanged by the hind feet." 191

Cultural Positivism

(i) Retribution
Most nineteenth century scholars who considered the phenomenon solved

it in terms of cultural positivism-as being merely the legacy of a primitive
and superstitious age. 192 One approach yielded by this explanation (and to
be dealt with later) suggested these trials to have resulted from the attribution

of either anthropormorphic or demonic qualities to the beasts. The other saw
the phenomenon as merely the communal venting of "the child's temper
tantrum" -a simple manifestation of the lex talionis, the justification for the
proceedings merely usually being sought in terms of the Mosaic Code (which
was itself, in any event, nothing more than an authoritative and concrete
statement of this primitive philosophy). However, although this theory has
received much support over the years, 193 it has been criticized on two
grounds. 194 Not only is it perceived as too simplistic in failing to distinguish

between the two very distinct types of proceeding which occurred, but it also
fails to fit the chronology of the period. These trials appear to have been most

common in the latter half of the seventeenth century-an age of comparative
englightenment, associated with a growing coherence of rational systems of
law and thought.
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Esther Cohen has very recently suggested that this philosophy is, though
only in part, an explanation of the phenomenon. She suggests that such trials
developed as an integral part of customary law, being merely a popular
manifestation of this primitive retributive philosophy. '" That they survived
for half a millenium however, was due, not merely to the undoubted
influence of custom and tradition in the development of the posited law, but
also to thejudicial recognition given the phenomenon on the basis of a notion
of universal justice. 196 Under theJudaeo-Christian tradition, if man were to
both wisely andjustly rule nature, he had to ensure that the beasts of the earth
were subjected to the same principles which governed their human counter-
parts. The principle of granting justice "to each his own" operated also
beyond the boundaries of humanity. It was necessary to ensure, therefore,
that the formalities of proper judicial procedure were strictly observed. The
survival of these trials was the result, then, of their simultaneous dependence
upon these two totally different traditions. 9

(ii) Anthropomorphism
This view was reinforced by popular perceptions of animals that had long

attributed to them both anthropomorphic and symbolic characteristics. 1'
Cultural positivists had postulated that one explanation of these trials was the
attribution to animals, in a .'primitive" culture, of anthropormorphic or
even demonic qualities. 199 Eduard Osenbruggen, a Swiss jurist, suggested
that, since only rational beings can commit crime, it was only by an act of
personification that animals could have become the subject of legal respons-
ibility. In support of this view, he referred to the fact that in both ancient and
mediaeval times domestic animals were regarded as members of the household
and entitled to the same legal protection as human vassals. 200 Although not
an explanation in itself, Cohen argues that anthroporphism reinforced the
perception of nature which subjected animals to the governance of man,
according to the same principles that governed his relationships with fellow
humans. 201

The Ecclesiastical Courts?
While the trials of domestic animals could find their justification in the

Mosaic law of the goring ox, the proceedings before the ecclesiastical courts
were not so clearly within its sanctions. 20 2 Their justification was given by
reference to examples form the Testaments: the cursing of the serpent by
God;20 3 of the mountains of Gilboa by David;20 4 and of the fig-tree by
Jesus. 205 In like manner, it clearly followed that the church had full power to
excommunicate, exorcize or anathematize the whole of animate and inanimate
creation. 206

On the other hand, it was argued that animals could not be expelled from a
church of which they were neither members nor within its jurisdiction-no
compact had ever been entered into with these creatures, nor had they ever
been baptized. 207 Thomas Aquinas, too, had argued that being insensate
and irrational, animals were not the proper subjects of anathematization. 208

In any event, having been created before man, these creatures had also had
conferred upon them at creation an innate right-to "every green herb for
meat"; a right which man could neither curtail nor abrogate simply for his
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own purposes. 209 A strong point in the defence of the animal's counsel in
such proceedings was Aquinas' argument that these creatures were merely
acting as the emissaries or agents of the Almighty-by their actions, fulfilling
His wish that man be punished for his sins. 210 To attempt either to destroy or
to drive these animals away would be to fight against God-not only a useless
endeavour, but blasphemous in itself. In reply, it was contended that
recourse to the Church was not to resist, but humbly to recognise, the divine
will. The Church was, after all, the appointed means of seeking to avert the
Almighty's wrath. 2' Cohen refers to the divinely ordained hierarchical
order of the Judaeo-Christian tradition which, in enjoining man to rule
nature, had given him the extraordinary power even to pronounce exorcisms
in God's name-not only upon animals, but also upon the four physical
elements. 212 This force was essentially granted man for his struggle against
supernatural evil, but could also be used to implement universal justice-
especially when the two aims converged, for these creatuers might well be the
devil's, rather than God's emissaries in bringing destruction to man. 213
Aquinas retorted that, even if this were true, the adjuration should then have
been addressed to the willing author of the damage, rather than to his
unwitting agents. 24

The influence of the supernatural
It is of note that the ecclesiastical proceedings did not achieve popularity

until the fifteenth century, a period usually identified with another super-
natural trend-witchcraft. 215 The close parallels between the two
phenomena, both incorporating religious and legal processes, suggest the
possibility of crossing influences. The concept of the devil as an entity opposed
to human interests was clearly capable of comfortably interacting with the
instances of animals harming those same interests, with a resultant merging
of the interpretation of both threats. 216

Cohen finds the best evidence of this interaction in their correlation of time
and space. Both animal and witch trials became increasingly common in
Switzerland and the adjoining French and Italian areas during the fifteenth
century, a coincidence all the more remarkable for the total absence of any
earlier tradition of secular animal trials. 217 It is, therefore, not surprising to
find the emergence in this region of a hybrid type of process: the trial of an
individual, and non-homicidal, animal by a secular court on charges of
supernatural behaviour.218 At Basel, Switzerland, in 1474, a cock was
condemned to be burned for laying an egg. Evidence had been adduced that
cock's eggs were precious to sorcerors in mixing certain preparations. This
fact had been admitted by the defence, but it was contended that the laying of
the egg had been "unpremeditated and involuntary" and, therefore, not
punishable. There was, moreover, no evidence that the devil had ever
entered into a compact with a cock. However, the prosecution countered that
the argument from compact was irrelevant. Satan merely entered animals on
occasion and, as in the case of the biblical precedent of the Gadarene swine,
though involuntary agents, the animals had been punished. The cock was
condemned and subsequently burned before a great crowd of onlookers. 219

Osenbruggen's explanation of the cock's execution as a personified heretic
had been described as far-fetched and fanciful, 22 and Cohen's analysis is



62 THE CAMBRIAN LAW REVIEW

clearly more suited to the facts. Other instances of this kind have been
recorded (one in the Swiss Prattigau as late as 1730), although in many cases
the execution was more summary and less ceremonious than at Basel. 2 In
New England, too, a dog was hanged when "strangely afflicted at Salem,
upon which those who had the spectral sight declared that a brother of the
justices afflicted the poor animal, by riding upon it invisibly ... Another dog
was accused of afflicting others, who fell into fits the moment it looked upon
them, and it also was killed.' 222

Conclusion
Almost certainly no single factor can account for the existence of the trials

of animals during the Middle Ages. MacCormack suggests their underlying
justification to have been the need for the community to remove an animal
which had killed a human, both to prevent it killing again and as an instinctive
aversion to this agent of death. Cohen finds their lengthy existence to be
attributed, in some measure, to the justification in the judicial mind of such
proceedings as applications of the universal law of the Judaeo-Christian
tradition. Their occurrence in many non-western societies, however,
removes any theory for their existence from a dependence on that tradition.
The most coherent, although most simplistic, underlying explanation of
these trials is that they represented the mere application of the lex talionis.
This "primitive" philosophy of retribution, reinforced by a popular per-
ception of animals as endowed with anthropomorphic qualities, established
these procedures as integral in both custom and tradition. In turn, the force
of that custom was such that it ultimately achieved the status of posited law.
The difference between the secular and ecclesiastical proceedings was
perceived as functional, not causal. 223 Where the secular arm could not
reach, God's power was invoked to perform the same task. In this way,
precedents could freely be drawn from one practice in support of the other. 224

In understanding the modern philosophy that summarily destroys the
animal of dangerous propensity, it is useful to remember that the judicial
prosecution and punishment of such animals was a phenomenon which
prevailed almost to within living memory. Today, it is the owner of the
animal who is legally responsible for its conduct.225 While the animal
continues to bear the physical consequences of its demonstrated dangerous-
ness, there is no longer ambiguity as to who is to bear the legal responsibility
for its actions. 226
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