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COMPLAINT OF GOVERNMENTAL MISCONDUCT AND RETALIATION
(PCC 3.14 - Pierce County Whistleblower Code, RCW 42.41 - Local Whistleblower Statute)
COMPLAINT REGARDING HOSTILE WORKPLACE
(PCC 3.15 - Workplace Safety, PCC 3.16 Equal Employment, RCW 49.60 WLAD)
COMPLAINT REGARDING INTERFERENCE WITH COLLECTIVE BARGAINING
(RCW 41.56 - Public Employees’ Collective Bargaining)
COMPLAINT REGARDING DISREGARD OF MERIT BASED EMPLOYMENT
(PCC 3.04 - PC Personnel System)

OFFENDING OFFICIAL: Mark Lindquist, Pierce County Prosecuting Attorney’s Office
930 Tacoma Ave. S. #946, Tacoma, WA 98402
253-798-7400 ph.
Mark Lindquist <mark.lindquist@co.pierce.wa.us>
LOCATION OF MISCONDUCT: Pierce County
DATES OF OCCURRENCES: Mark Lindquist’s Tenure - November 2010 to the present date.
Deputy Prosecuting Attorney Steve Merrival makes the following whistleblower complaint
and further reports other misconduct that violates specific public policy protections applicable to
the prosecuting attorney’s office. This report sets forth four areas of concern: Governmental
misconduct; hostile workplace; interference with collective bargaining rights; and patronage
versus merit employment practices. Specific concerns are set forth below by category with
citations to authority.

DPA Merrival is concerned about his colleagues being further intimidated and retaliated against
by virtue of being identified in this document. If personally interviewed, he will give further
specific instances for investigation.
This complaint only covers a limited number of examples of misconduct within the Pierce County
Prosecuting Attorney’s Office. Further investigating will likely disclose even more egregious
examples.
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A.

GOVERNMENTAL MISCONDUCT - RETALIATION
1.

Violations of state or federal law or County ordinance
a.

“Brady” Violations
i.
•

Conduct At Issue Disclosures Untimely - The PCPAO is not meeting its obligation to
timely disclose “Brady” materials. Negotiating deputies do not receive
“Brady” materials as a matter of routine before the omnibus hearing,
and commonly not at pre-trial or earlier. Disclosures may be triggered
at the time trial subpoenas are issued, but that late date prejudices most
defendants who do not then have the benefit of “Brady” material when
considering a plea.

• No Training Nor Access - The PCPAO has not effectively
communicated its “Brady” policy to its DPAs. The DPAs are not trained
on the policy. The office lacks procedures to ensure “Brady” materials
are timely disclosed. DPAs do not know who is a “Brady” witness.
DPAs do not know how the “Brady” disclosures are accomplished or
when the disclosures are provided to defense counsel.

• Vengeful Application - Mark Lindquist publicly and aggressively
labeled the two officers known to have been critical of him as “Brady”
officers, (Ames and Woods) but other officers who are known to have
been dishonest or whose honesty has been questioned have never been
labeled “Brady” officers. The PCPAO fails to identify officers who are
dishonest and in other instances label officers who have not been
dishonest “Brady” officers.

ii. Law Implicated - CrR 4.7(h)(2) and CrRLJ 4.7(g)(2) and the common
law. See attached table of authorities.
b. Intimidating Public Servants/Witnesses
i.

Conduct at Issue •

Disparate Treatment of Declarants: On or about May 1st of 2014
in the matter of Ames v. Pierce County, 13-2-13551-1 a number of
members of the local bar filed declarations to oppose efforts to
sanction Det. Ames and his attorney for seeking a name clearing
hearing against the PCPAO. When the declarations were filed,
PCPAO leadership disseminated a list of the declarants to DPAs.
Supervisors instructed DPAs to discriminate against these

declarants and treat them poorly. Those DPAs who chose not to act
improperly, who questioned this directive, and failed to comply with
the directive have been and continue to be admonished. The
witnesses listed on the attached witness list can provide examples
where supervisors have admonished DPAs caught speaking to or
behaving professionally with declarants. Lindquist’s statement to
the press that he has no retaliatory motives is not consistent with the
conduct within the office wherein there is an expectation that
declarants be ignored and not spoken to.

The TNT covered this directive wherein Lindquist provides
quotes in an attempt to disguise his misconduct: “Sources tell
The News Tribune that team leaders have provided the
declarations to make it clear which defense attorneys filed them.
Team leaders reportedly said those attorneys should be treated
no differently than any other lawyers involved in local cases.
Lindquist said he approved a recommendation from his chief of
staff, Dawn Farina, to disseminate the declarations. The idea was
open communication. Lawyers who filed declarations on Ames’
behalf also received letters from Lindquist’s office. The letters,
penned by Deputy Prosecutor John Sheeran, reiterate the
county’s position in the Ames case and suggest that lawyers who
filed declarations might be operating with incomplete
information. Some attorneys interviewed by The News Tribune
saw the letters as veiled threats. Lindquist said his office had no
motive beyond transparency.”
http://www.thenewstribune.com/2014/06/22/3255657_b
itter-fight-over-child-porn-evidence.html?rh=1
•

Chastising Free Speech and Association

Merrival: On or about Tuesday, April 21st, 2015 at approximately
6:15 p.m. Mark Lindquist followed DPA Merrival into the parking
garage, and said “I have been stalking you.” Lindquist said
employees’ spouses are generally better informed, and that he was
concerned about a Facebook post from Carolyn Merrival, Steve’s
wife. Mrs. Merrival posted “Come on Pierce County clean it up”
and “Just to be clear. If two words start with the same letter, they
do not therefore, have the same meaning. VIGOROUS is not the
same as VINDICTIVE.” Her posts followed the TNT article
reporting Judge Murphy’s dismissal for Lindquist’s vindictive
prosecution in the Dalsing case. DPA Merrival suggested Lindquist
would have to discuss Mrs. Merrival’s opinions with her. In
addition, DPA Merrival concurred with the sentiments of his wife

and told Lindquist that the standard was seeking justice not merely
maintaining an “eye on justice” and that as prosecutors, prosecutors
are held to the highest ethical standards. He said that is how
prosecutors distinguish themselves from others “we follow the
rules.” DPA Merrival shared that he had lost confidence in
Lindquist because Lindquist was failing to maintain ethical
standards.
On or about May 8th, 2015, Mark Lindquist summoned DPA
Merrival into his office with a five minute notice at approximately
4:00 p.m. Lindquist said this is a follow-up to our earlier
conversation, meaning the 21st. Lindquist said DPA Merrival’s
fellow DPAs deserved the benefit of the doubt, suggesting DPA
Merrival had a bad attitude. Merrival pointed out to Lindquist the
number of prosecutorial misconduct findings in the office under his
leadership. DPA Merrival chose not to be a party to Lindquist’s
leadership role in this pattern of prosecutorial misconduct, so DPA
Merrival pointed out that three of Lindquist’s top officials (John
Sheeran, Steve Penner, Dawn Farina) and Mark Lindquist himself,
had findings of prosecutorial misconduct. Lindquist minimized the
violations, and claimed he was doing trainings. Lindquist asked
DPA Merrival given his attitude, where did he feel he could make a
contribution in the office. DPA Merrival said it was a leveling
maneuver to penalize him. Lindquist attempted to justify his
retaliation using management literature as his excuse. He said such
literature demonstrates that transfers increase productivity. DPA
Merrival does not believe the office has had any meaningful training
about the prosecutorial misconduct cases or the improper use of
power point presentations.
Leech: On or about April 30th, 2015, management spoke to DPA
Brian Leech about his attendance at the Dalsing vindictive
prosecution hearing. There was an implication that Lindquist was
displeased. Additionally, he was admonished for failing to say hello
or greet DPA Ruyf and Lindquist when they entered the County
building.
Clarkson: DPA Clarkson spoke before the County Council in
opposition to Lindquist’s proposal to put himself on the appointment
committee for district court judges, and remove the representative
from the minority bar association.
She later also spoke
professionally and would acknowledge Bryan Hershman when he
was in the pit after he spoke out as a declarant in the Ames case,
violating the directive. Soon thereafter, Lindquist moved DPA
Clarkson to Remann Hall, a well-recognized as a “Siberia” or
disfavored assignment. Lindquist precipitated false rumors to the

effect that Clarkson was complaining about DPA Cooper
micromanaging her when he was not. DPA Clarkson was
reprimanded for not being nice enough to Dawn Farina. Apparently,
Farina did not care for Clarkson’s tone. Clarkson was reprimanded
for sending out an office wide “Thank You” when she was elected
board trustee at the TPCBA when Lindquist’s recommended
candidate was John Sheeran for the same position and when
management sent out office-wide reminders to vote.
ii. Authority Violated - Free Speech, Due Process, Equal Protection, Right
to Association, PCC 3.08.012 - Standards of Conduct, ABA Standard 32.8(e) - working relations with bar; RCW 9A.76.180/9A.04.110 Intimidating a Public Servant/Threats; RCW 9A.72.110 - Intimidating a
Witness.
c. Failure to Preserve Public Record/Exploiting Public Record
i. Conduct at Issue:

• Prohibiting E-mail or Other Electronic Documentation. E-mails or

•

•

other digital records discouraged - Management holds meetings and
instructs those present not to document the content of the conversation
and otherwise discourages documentation or other affirmation in writing
of questionable directives. One example includes the directive that
investigation reports completed by Det. Ames, Det. Nissen and three
others had to be forwarded to administration for review prior to charging.
Another example is the directive NOT to write down the names of any
“Brady” officers. The directive was that there was not to be a “Brady”
List, even though select officers were identified as “Brady” officers.
DPA Merrival identified a case in which a police officer was shown, via
video, to have lied. He was directed by his supervisor, Maureen
Goodman, not to document police Brady issues in email. Another
example concerns instructions on Det. Nissen’s cases to the effect of use
paper notes only in case the notes “have to be lost.”
Permitting and Protecting Texts: Text communications relating to the
conduct of government are permitted on private technology, but not
retained. Lindquist has dedicated significant public resources to
protecting his own work related texts, to include lobbying the Guild to
sign on to an Amicus brief arguing in his favor and further using office
resources to prepare and disseminate briefing favorable to him.
Prejudicial Public Records: Creating documents in expectation of
public records request. By way of example, Lindquist prepared an e-mail
and sent it around in the event of a public disclosure because he thought
it would be a good document that would hurt the political campaign of a
judicial candidate. The e-mail that was sent out was to the effect that
prosecutors may need to affidavit a certain judge because she offended

families of slain officers and treated deputy prosecutors badly on the
rendering criminal assistance cases in the Clemons/Lakewood police
officers cases.
ii. Authority Violated: RCW 40.14.060; 40.16.010; 40.16.020.
2.

Abuse of Authority
a. Media Statements Conveying Guilt - Criticizing Officials and
Judiciary. A list of links to media articles are in the Appendices of
Supporting Documentation. Some examples are as follows:
"When you look at all the evidence that's available to us now this was no
accident," said Pierce County Prosecutor Mark Lindquist. …The true story is
the defendant shot his wife because he believed she was cheating on him,"
said Lindquist.
http://www.thenewstribune.com/2015/01/21/3599648/lindquist-onbabler.html
Doug Vanscoy, the chief of Pierce County’s Civil Division, said Wednesday
that the criminal case is the immediate priority.
“Mrs. Dalsing is charged with sexual exploitation of a minor, rape of a child
and child molestation as an accomplice,” Vanscoy said via email. “Three
young girls were repeatedly sexually abused, including her daughter.”
“She knew her husband was a registered sex offender before she married him,
and she facilitated his sexual abuse of the minors. We expect the civil suit
will remain stayed so as not to interfere with holding Mrs. Dalsing
accountable in the criminal case.”
http://www.thenewstribune.com/2015/02/04/3623567_supreme-court-dealspierce-prosecutors.html?rh=1#storylink=cpy
The News Tribune sought reaction from Pierce County Prosecutor Mark
Lindquist. His office replied with a statement from Deputy Prosecutor Jared
Ausserer, who handled the criminal case along with Deputy Prosecutor Kit
Proctor.“The evidence shows that a mother helped her husband, a man she
knew was a convicted sex offender, sexually assault their daughter and two
other girls,” Ausserer’s statement said. “A previous court found probable
cause to support the charges. A defendant should not be able to evade
responsibility by filing a lawsuit. It’s our duty to file charges when we have
strong evidence of guilt, even where procedural mistakes may have been
made. A jury should have been allowed to hear the facts.”
http://www.thenewstribune.com/2015/03/30/3716724/judge-dismisses-longrunning-sex.html#storylink=cpy
“The plaintiff (Ames) and his attorney — who have a history of filing
meritless complaints — made numerous false allegations against several

people,” Lindquist said. “This is a rare remedy designed to discourage illconceived and irresponsible litigation.”
http://www.thenewstribune.com/2014/06/22/3255657/bitter-fight-over-childporn-evidence.html#storylink=cpy
“Lindquist says that the term “misconduct” is misleading and incendiary, that
it amounts to “prosecutorial error.” He and his team criticize some of the
court’s logic. The prosecutors involved vehemently insist that Murphy got the
law wrong.”
http://www.thenewstribune.com/2015/04/25/3757630/prosecutorial-overkillon-mark.html#storylink=cpy
b. Exercising Undue Influence Over Media Coverage - Lindquist expends
inordinate public resources to include DPA involvement in efforts to persuade
favorable media coverage in a manner that best promotes Lindquist or his
version of events, and disparages his adversaries. He approves press statements
that contain incorrect representations about his management of the office. One
example is the coverage of the prosecutorial misconduct cases. Lindquist
claims the office has conducted trainings on power points/closing arguments,
and has otherwise corrected past errors. This is not accurate, there have been
no adequate to address the adverse court decisions. In fact, Lindquist gave a
speech this year at what he called his State of the Union address, wherein he
joked that he would have presented a power point for his address but he was
afraid the courts would overturn it. The office actually encourages power point
presentations. Lindquist uses his position to demand changes in media content
and terminology, and otherwise intentionally discloses disparaging
confidential information to include publication of protected documents in an
unredacted form.
c.

Disregard of Apparent Conflicts of Interest
In the Nissen case that involves work texts on Lindquist’s personal phone,
Lindquist appeared individually through attorney Stewart Estes who he has also
specially deputized to defend Pierce County in other matters. The County has
paid Mr. Estes’ firm hundreds of thousands of dollars in attorney’s fees. While
representing Pierce County’s interests in other matters, Mr. Estes argues
against the County’s interests in fulfilling its public records obligations,
specifically its obligation to obtain for retention and ultimate disclosure
Lindquist’s work related texts.
In the Dalsing case, the PCPAO referred the case to Snohomish because of a
conflict. When Snohomish declined to prosecute, the PCPAO pursued
criminal charges against Dalsing anyway, which resulted in dismissal for
prosecutorial vindictiveness.

d. Improper Use of Public Resources
The culture of the Prosecutor's Office is one of fear and bullying behavior.
Members of the office have been directed not to talk to Mary Robnett, John
Neeb and Steve Merrival. Many, if not all, employees fear Mark Lindquist and
are also fearful of not visibly supporting or working on one of Lindquist's
chosen political campaigns because it could adversely affect their
career. DPAs are encouraged to obtain visible positions in the community to
bring favorable publicity to Lindquist's office. Lindquist highlights
volunteering to publicly assist favorable political causes like veterans and
firefighters, not to support public service, but rather to control votes. Lindquist
encourages DPAs to occupy positions to advance his political interests.
Lindquist imposed upon DPA Merrival to put campaign signs up for him in his
election campaign against Bertha Fitzer. Some DPAs were promised judicial
appointments in exchange for their service. A young female DPA was visibly
shaken after she was approached on a street corner by Lindquist in his Land
Rover. She explained to DPA Merrival that she was afraid of Lindquist.
Lindquist managed to place his DPAs on the Pierce County Bar Association
Judicial Qualifications Committee to help Lineberry, McCann and his other
judicial candidates receive favorable, undeserved ratings. DPA Dawn Farina
appointed inexperienced DPA Tim Lewis as Co-Chair of the TPCBA judicial
qualifications committee. Highly qualified and more experienced candidates
such as Mary Robnett and Karl Williams were underrated when compared to
Lindquist’s hopefuls. Other DPAs gathered large quantities of blank, signed
proxy votes to insure that the Prosecutor's Guild voted to endorse and donate
Guild funds to assist Lineberry's campaign. The Guild made a political
donation of $15,000.00 to the Lineberry campaign. Lindquist has deputies
report back to him regarding what takes place during union meetings, and
Lindquist has initiated conversations with DPA Merrival regarding what took
place at a prior union meeting. . Recently, on May 1, 2015, two deputies were
yelled at and treated disrespectfully at a Guild meeting where allies of
Lindquist obtained the union's decision to sign an amicus brief on the Nissen
case. These deputies opposed the amici. Resolution of the Nissen case could
require disclosure of Lindquist to turn over cell phone information. Some
DPAs suspect this disclosure may demonstrate that Lindquist has used county
resources during the workday to promote his book sales and political activities
as a prosecuting attorney. Lindquist spends time on his literary career at work.
On one occasion, Lindquist suggested that DPA Merrival attend one of his
book signing events to make a donation. Lindquist uses his position to
influence voting to include disseminating widely his “Voting Guide for Judicial
Races”. Leadership prepared work e-mails directing DPAs to vote in the
TPCBA elections, and personally suggested who to vote for, and then sent
around designated DPAs to collect ballots in the PCPAO. One unit advertised
on their whiteboard a checklist of who had voted.

3.

Creates a substantial and specific danger to the public health or safety
a. Vindictive and Overzealous, Not Vigorous Prosecution - Dalsing,
Tacoma Hilltop Crips Gang Cases, England - deadly weapons
enhancements, contrast Kinney.
b. Top In Prosecutorial Misconduct Reversals - See, Appendix Table
of Cases.

4.

Results in a gross waste of public funds
a. Exorbitant external and internal defense expenditures protecting self-interests.
Internal FTEs and external legal fees and expenses unprecedented. Likely in
excess of a million dollars on cases that relate directly to defending the actions
of the prosecutor.
b. Excessive internal investigative expenditures protecting reputation of the
office. Three internal investigators with law enforcement credentials with their
own support staff person assigned to them.
c. Rewarding loyalty with titles and pay. Under Lindquist’s tenure, the PCPAO
has more administrative tasks created and titles given out to inexperienced
deputies than with previous administrations.
d. In March of 2010, Lindquist initiated a gigantic criminal prosecution, with
perhaps the primary purpose of obtaining publicity himself, against 32 black
defendants alleged to belong to the so called Hilltop gang using a singular
conspiratorial argument. Judge Thomas Felnagle ruled that Lindquist could not
proceed with a vast conspiracy case, and required the State to identify specific
crimes alleged and prosecute on the basis of evidence of those crimes.
Superior Court Case 10-1-00953-3 against Raphael Justice is illustrative of the
prosecution. Raphael was originally charged with conspiracy to commit first
degree murder, first degree robbery, first degree assault, drive by shooting,
first degree burglary, first degree theft, first degree possession of stolen
property, first degree identity theft, first degree trafficking in stolen property,
theft of a motor vehicle, unlawful delivery of a controlled substance, unlawful
possession of a controlled substance with intent to deliver and unlawful first
degree firearm possession and additional counts of burglary in the first degree,
drive by shooting, assault in the second degree, and riot in an information that
also contained gang and fire arm sentencing enhancements. In the end,
Raphael who had been held on $1,000,000 dollars bail, pled guilty to one
count of assault in the third degree, with some remaining doubt as to whether
Rapheal was a gang member at all. The entire prosecution incurred
exceptional costs because each accused required provision for counsel, and
some concluded that it was a racially motivated waste of tax payer’s dollars.

5.

Retaliation
a. Reassignments used as punishment.
i.
Schacht - reassigned to appeals when he questioned the directive
regarding the declarants
ii.
Clarkson - reassigned when spoke out in support of Minority Bar
and further chose to professionally associate with declarants.
iii.
Merrival - subject to reassignment when he questioned vindictive
prosecution and further questioned the ethics of the office.
iv.
Leech - reassigned when he did not support Lindquist for election.
b.
c.
d.

B.

Special Duty Assignments for those who are loyal
“Brady” List - Lindquist labels Ames a “Brady” cop, but not Heishman.
Nissen - Interference with her investigations. Referrals for review by
Farina, limiting her access to DPA support, and limiting case filings.

HOSTILE WORKPLACE
1.

2.

Lack of Diversity - The PCPAO does not have any person of color or of minority
status in DPA administration. Minorities are not well represented among DPAs
and the office does not reflect the diversity of the community.
Hostile Workplace - The office operates on fear. Lindquist governs using
intimidation. The reporting DPA’s do not feel safe, but rather they fear for their
own safety and security. The workplace does not feel safe. In addition,
inappropriate and culturally insensitive remarks are tolerated.

• Lindquist says to Merrival, a tribal member, when passing him walking

•
•
•
•

outside the courthouse “Are you going to the casino?” At another time,
when Lindquist was out to eat at Emerald Queen with Merrival he says
something to the effect of you know we should probably get rid of these
payments to tribal members because they just use them to buy guns.
Lindquist gives an office speech referred to as the state of the union
wherein he refers to “tribal loyalty”, and that people in the office need to
stick together, those who do so will succeed.
“N” word introduced into power point presentation for closing
Removal of Minority Bar Association from District Court selection
committee, Lindquist told DPA Diane Clarkson he did not like that she
appeared before the Council when she supported the Minority Bar.
Using DPA James Curtis to prosecute a predominately black caseload.
Criticism of a Hispanic DPA who leadership said failed to aggressively
prosecute crime forcing him out, compared and contrasted to a caucasion
DPA who does not aggressively prosecute cases but displays in his office a
favorable campaign poster: “Mark Lindquist - Keep Our Prosecutor”.

• Making it clear to the older DPAs that they have no future in the office.
Statements to the effect that Lindquist is keeping the older ones around
solely to cultivate the careers of the younger DPAs. Devoting special
attention and assignments to young and attractive DPAs. Hiring attractive
young staff instead of the most highly qualified.
3.

INTERFERENCE WITH COLLECTIVE BARGAINING RIGHTS
a. Controlling Guild Agenda
b. Influencing Guild Votes
c. Monitoring Guild Activities
In late 2014, there was a vacancy for the First Vice President for the Guild. The person
in that position is responsible for the grievance process for the DPAs. Jim Schacht, a
senior well-respected DPA, decided to run for that position. Prior to the election,
Lindquist encouraged Erika Nohavec to oppose Schacht. DPA Lewis, Chief of
Misdemeanor Division, where all junior DPAs start, instructed the junior DPAs to vote
for Lindquist’s candidate. Due to the impropriety of that conduct, the Guild held an
emergency meeting to address the issue. DPA Lewis later admitted he attempted to
influence junior DPAs but Lindquist refused to take any action, claiming the issue is a
Guild issue. However, it is precisely because it is a Guild issue that Lindquist attempted
to influence the vote.
Lindquist solicited the Guild to make a campaign contribution for Jeanette Lineberry,
the candidate he was supporting for Judge. Lindquist monitors all Guild activities and
gathers information from members to influence the collective decision making.
Someone from administration contacted DPA Leech telling them he that Lindquist
knows he spoke against Lindquist’s wishes in a Guild meeting.
Lindquist similarly monitors voting in the Sheriff’s Guild.

4.

DISREGARD OF MERIT BASED EMPLOYMENT

Under Lindquist’s tenure, he has substituted the code required merit system of employment
with a system based exclusively on patronage and unquestionable loyalty to promoting Mark
Lindquist. Position assignments are going to inexperienced staff, who do not question the direction
provided. People Lindquist does not like are told they are not “good colleagues”, but no examples
are ever provided as to why they are perceived as bad. The “bad” colleagues are given disfavored
assignments. Leadership roles are given to those who have established adverse findings of
prosecutorial misconduct against them and despite having cases reversed by the Appeals Court or
the State Supreme Court, they are perceived to be “good colleagues” - Jared Ausserer, Homicide
Chief; Steve Penner, Chief Criminal Deputy, Dawn Farina, Chief of Staff, John Sheeran, Felony
Division Chief. What used to be a symbol of shame or embarrassment has become an ill-perceived
badge of honor or recognition. Younger or inexperienced staff, who are reputed to be in favor

with Lindquist, are appointed to leadership roles and given administrative tasks associated with
increased earnings such as Erika Nohavec, Team Leader; Michelle Hyer, Team Chief; Scott Peters,
Team Chief; Jared Ausserer, Homicide Chief vis a vis Jim Schacht, Steve Merrival, etc. Lindquist
told legal assistants that their hours had to be reduced due to budget cuts, but then only select
staff’s hours were reduced and then an administrative position was created for John Sheeran.
Retention in leadership roles of loyal staff and refusing to hold them to same standards as DPA’s
who are critical or express concerns about directives. - for example Brent Hyer was observed by a
number of staff copying movies on county equipment and during the workday in violation of
federal felony copyright laws and DPA Zach Dillon who was alleged in a case defended by Andrew
Morrison, to have misrepresented the truth to Judge Jasprica, to the extent that he was banned from
her courtroom. Upon info and belief, DPA Dillon has a familial connection with Governor Jay
Inslee, who is a personal friend of Mark Lindquist. Lindquist encourages and rewards DPAs who
seek out and achieve political appointments or positions in associations such as the TPCBA where
the DPA is then asked to report back to Lindquist and otherwise influence and control decision
making. Lindquist suggested Merrival, who was already a trustee in TPCBA, to be a part of his
“agenda”. Merrival responded that he did not want to be part of any “hidden, secret” agenda. When
Merrival declined, Lindquist and Farina maneuvered him out of TPCBA activities. Lindquist
embroils his office in local politics to a degree that interferes with the independence and
impartiality of the office and the objectivity of the organizations he infiltrates. His assignments
have nothing to do with merit or ability.

Witness List
Steven Merrival
Diane Clarkson
Amity Bjork
Angela Lindsay
Ann Farrell Stenberg
Ann Mahony
Anna Woods
Antonio Hill
April McComb
Barbara Corey
Brian Leech
Brian Meikle
Bryan Hershman
Casey Arbenz
Catherine McDonald
Cynthia Macklin
David Boerner
David Gehrke
David Lacross
Dione Hauger
Don Winskill
Donald Powell
Douglas Sulkosky
Edward Jursek
Elizabeth Mount
Ephraim Benjamin
Eric Trujillo
Erin Sickles
Gary Clower
George Kelley
Grace Whitener
Greg Greer
Harry Steinmetz
Heather Bliss
Heather DeMaine
James Cline
James Schoenberger
Jim Schacht
Joan Mell
Joe Evans
John Cain
John Meske
John Miller

John Neeb
John OConnor
John Strait
Joseph Cutter
Karen Halverson
Karen Platt
Kate Oliver
Ken Blanford
Kenneth Gormly
Leslie Tolzin
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Exhibit 1
Biographical Information of Steven Merrival

Biographical information of Steven Merrival
I have been admitted to practice law in Washington since 1982. Prior to being admitted
to practice, I was able to overcome many severe hardships including the poverty, discrimination,
violence, alcoholism and hopelessness on the Pine Ridge Indian Reservation where I was born, a
member of the Oglala Lakota Tribe. The Tacoma Pierce County Bar Association recognized my
positive perseverance and tenacity in awarding me the Bertha Snell Achievement Award.
Because so many people helped me overcome these destructive cycles, I attempt to honor those
who helped me by working for a better world by being part of the solution as opposed to the
problem. Since 1982, I have attempted to seek justice as a deputy prosecutor, and the bar
maintains a broad respect for my professional standards and commitment to seeking justice. For
several years, I was supervising attorney for the Pierce County Drug Unit, and supervised more
attorneys than some of the entire staffs of several other state county prosecuting attorney offices.
I do not recall any of the deputies I supervised being involved in prosecutorial misconduct. For 5
years, I was cross designated as a Special Assistant United States Attorney, and have argued
appellate cases in the state and federal courts. I have successfully tried homicide cases as sole
counsel, and prosecutorial misconduct has never been cited on appeal of any of my successful
convictions. I am the longest serving deputy prosecuting attorney in Pierce County and have a
good understanding of its workings past and present. I am uniquely qualified to speak on these
issues. I sought election to Pierce County Superior Court and Washington State Supreme Court.
I have served as secretary/ treasurer and trustee of the Pierce County Bar Association, as well as
related committees. I am currently chair of the Pierce County Drug Dependence Advisory Board
and am past chair of the Puyallup School District Indian Education Program. I have coached
youth soccer.

Exhibit 2
Carolyn Merrival’s Facebook posts

Exhibit 3
Bitter fight over child porn evidence pits Pierce County
prosecutors against a former detective.
Tacoma News Tribune Article

Bitter fight over child porn evidence pits
Pierce County prosecutors against a former
detective
By Sean Robinson
Staff writerJune 22, 2014

“We can’t see her.”
Four little words, yet they carry enough cargo to fill a legal freight train.
Written in June 2011 by Pierce County sheriff’s deputy Mike Ames, the four words could be
bottled and sold as lawyer bait.
So far, their implications have hooked more than 50 attorneys and four judges in three counties
— all players in a vast courtroom drama.
~
For Ames, the recently retired sheriff’s deputy, the four words he wrote in 2011 represent his
integrity: a promise to tell the truth, whether county prosecutors like it or not, whether he’s a
difficult guy or not.
Three years later, Ames contends county prosecutor Mark Lindquist and his staff are trying to
ruin his reputation and brand him as a dishonest cop to cover up their own mistakes, while
tagging Ames with $118,000 in attorney fees for trying to clear his name.
“I serve the citizens of Pierce County, and I believe they deserve to be told the truth about how
certain aspects of their criminal justice system is being run,” he said in a written statement.
Prosecutors say they’re fulfilling a duty they cannot shirk – a duty to disclose information about
Ames’ credibility, whether he likes it or not.
“The plaintiff (Ames) and his attorney — who have a history of filing meritless complaints —
made numerous false allegations against several people,” Lindquist said. “This is a rare remedy
designed to discourage ill-conceived and irresponsible litigation.”
Is Ames a malcontent, a lying deputy, a disgruntled employee with an ax to grind?

If so, he has plenty of allies. Recently, 34 attorneys, including a host of veteran defense lawyers,
a respected law professor and two former Pierce County chief deputy prosecutors, filed legal
declarations in Ames’ defense.
~
It wasn’t true. Dalsing wasn’t the woman in the picture. The picture wasn’t taken in her master
bedroom.
She spent the next eight months in jail.
A long wait
Gary Clower, Dalsing’s defense attorney, demanded to see the evidence against his client. He
waited seven months — until June 1, 2011 — before prosecutors provided a copy of the photo.
As soon as he received it, Clower visited his client in jail and showed it to her. Dalsing said the
picture wasn’t her.
Clower visited Michael Dalsing, the confessed architect of the abuse, also in the jail after
entering a guilty plea. Dalsing said the woman in the photo wasn’t his wife — the image came
from a known series. He named it.
Clower immediately told prosecutors their key piece of evidence was bogus — a picture from a
known series that didn’t depict his client or her child.
On the county side, a flurry of internal talk led to the four words: “We can’t see her.”
The photo was the backbone of the criminal case, but prosecutors wondered about amending the
charges and adding a count of child porn possession. Perhaps Lynn Dalsing could be connected
to the computers.
After a discussion with Deputy Prosecutor Lori Kooiman, Heishman emailed Ames on June 9,
2011.
“Pros (prosecutors) are wondering if you were able to tell if Lynn Dalsing had any type of
account or files on the computer so we can charge her with the possession also?”
Ames replied 90 minutes later, in a crucial email that contained the four words.
“No, it appeared that he (Michael Dalsing) was the computer person. … Definitely no link to her
and the child porn other than that one picture, but we can’t see her so no way to prove that
either.”
Heishman shared the email with Kooiman, who replied to both deputies and asked for a meeting
with Ames.

“I do have to provide your email to the defense. I do want to discuss some of your assertions.”
The back and forth had been quick but momentous. The sheriff’s lead (and only) computer
forensics examiner had declared in a public record that the evidence against Lynn Dalsing was
no good. It was a gift-wrapped present for the defense.
The prosecutor’s office officially knew it, and Kooiman had stated she would have to share
Ames’ email with Dalsing’s defense attorney.
Except Kooiman didn’t. Clower never saw the email.
~
A month later, on July 12, 2011, Kooiman was back in court, arguing to keep Lynn Dalsing in
jail and continue the investigation.
Clower, the defense attorney, was hot. He expected a dismissal. A few days earlier in open court,
Lewis had said prosecutors couldn’t prove the charges against Lynn Dalsing. Now they were
backpedaling.
Clower didn’t know about Ames’ email and the four words, but he had told prosecutors at the
beginning of June that Dalsing wasn’t the woman in the crucial photo, that it was part of a
known series. Six weeks had passed since then, and Dalsing was still in jail. He insisted on his
client’s release and dismissal of the charges.
Kooiman told Superior Court Judge Ronald Culpepper it was still unclear whether Dalsing was
the woman in the photo, according to a transcript of the hearing.
Kooiman said a relative of Dalsing’s had said the child in the photo was Dalsing’s daughter. She
said investigators were still going through thousands of photos.
~
The email from Ames with the four words never entered the record. Clower still didn’t know it
existed. Kooiman, in a declaration filed three years later, said she told Clower verbally that
county investigators couldn’t connect Lynn Dalsing to the computers. But the email Ames wrote
— “we can’t see her” — did not surface.
~
Ames was still working as the sheriff’s lone computer forensics examiner. In late July 2012, he
got a call from Mell.
The attorney wanted to make a police report in another case of possible child abuse. Before long,
it would light a media firestorm.

The case involved a student at Kopachuck Middle School in Gig Harbor. In February 2012, the
eighth-grade boy had been dragged around a classroom and taunted by other students while a
teacher watched and occasionally participated. Students filmed the incident on their phones.
Mell represented the parents. They wanted a criminal investigation of what they believed to be
bullying. She said she’d been trying to reach another detective to file the report, but hadn’t been
able to connect and deliver video records of the incident.
Ames agreed to take a look. He watched the videos and took them into evidence. He wrote a
summary and forwarded the report to another detective.
On Aug. 29, 2012, The News Tribune published a story that recounted the Kopachuck incident,
including video excerpts. The story went viral: CNN, the “Today” show and international news
outlets got interested. Emails flooded the sheriff’s office, demanding action.
Lindquist issued a statement saying the prosecutor’s office was looking into the case.
Behind the scenes, sheriff’s spokesman Ed Troyer, surfing the media wave, emailed Sheriff Paul
Pastor and Undersheriff Eileen Bisson.
Troyer wondered about the genesis of the original report taken by Ames, and whether the prior
relationship with Mell in the overtime dispute created an ethical problem:
“Didn’t Mell represent Ames in a matter against county? Is there a conflict here?”
Bisson replied quickly via email.
“She did. I’m not seeing the conflict if this is a county case. Mike won’t be the investigator, he
just obtains the materials off the electronic items and it would be assigned to a detective.”
That settled the question for a few weeks, but another sheriff’s commander, Capt. Brent
Bomkamp, raised it again on Sept. 25, 2012, referring to the link between Ames and Mell.
“It smells,” Bomkamp said in an email.
With approval from operations chief Rick Adamson, Bomkamp requested a search of Ames’
county email account to see if it included prior contacts with Mell.
The search, classified as high priority, took place Oct. 1, without Ames’ knowledge.
That same day he received his annual performance appraisal, which described him as “the
foremost expert on forensic computer analysis on the department,” and “a trusted member of this
department — his integrity is second to none.”
The email search found no correspondence between Ames and Mell, records state.

Bomkamp shared the results with Adamson, his commander. Adamson promptly sent an email to
Lindquist, informing him of the results.
“Please don’t forward this,” Adamson wrote.
Did Lindquist play a role in the search of Ames’ email? According to records obtained by The
News Tribune, Adamson said he informed Lindquist because the two knew each other socially,
and Adamson had mentioned the Ames-Mell connection to Lindquist in an earlier conversation.
~
In November 2012, sheriff’s deputies and the prosecutor’s office reached a decision on the
Kopachuck incident. There would be no criminal charges against the teacher seen on the video.
The case had problems: The incident dated to February 2012, but hadn’t been reported to law
enforcement for six months. The report came from Mell, who had a clear interest in a possible
lawsuit if criminal charges were filed.
Lindquist explained the rationale in a news release:
“To complicate matters, the civil attorney reported the matter to a PCSD (Pierce County
Sheriff’s Department) detective who had been represented by that same civil attorney on an
unrelated matter.”
Mell fired off a letter to Lindquist, accusing him of downplaying the incident for improper
reasons. Ames was equally annoyed. He soon learned more details of the search of his email and
that the results were shared with Lindquist.
He filed a furious complaint. He accused the sheriff and the prosecutor of retaliating against him
because of his earlier complaint regarding overtime. He accused them of conspiring to dismiss
the Kopachuck incident for bad-faith reasons. He wanted a criminal investigation:
“That child and his family turned to the criminal justice system of Pierce County seeking
‘justice’ for their son. … Instead I believe they were bullied by the system because certain
individuals had personal vendettas against the family’s attorney and the detective who took the
initial complaint.”
– Excerpt of Ames complaint
~
Andrus agreed to hear arguments for a stay, but she was perplexed. At a hearing on May 8, 2013,
she questioned shifting statements regarding the criminal case from Deputy County Prosecutor
Jared Ausserer.

“I feel as if I’m getting different information with each new pleading. And that’s a concern to
me. … Mr. Ausserer appears to have made certain representations in prior declarations that now
seem inconsistent with what he’s saying in his current declaration, and you know from a
lawyer’s perspective that when you have two inconsistent declarations, it does reflect on
someone’s credibility. … Is there really a criminal investigation going on such that continuing
the stay of discovery makes imminent sense, or is there something else going on behind the
scenes that would explain why I’m getting such different messages from Pierce County’s
criminal side? That’s really what my biggest concern is.”
– Superior Court Judge Beth Andrus, transcript of hearing, 5-8-13
~
Asked who made the decision to proceed, Ausserer said, “I assume Mark (Lindquist).”
Asked by The News Tribune, Lindquist said he approved the continuing investigation based on
recommendations from Ausserer and other prosecutors.
“Our deputy prosecutors in the criminal division were not motivated by anything other than a
desire to protect the community and hold both of the Dalsings accountable,” he said. “Our
prosecutors were doing their jobs and playing by the rules. We shouldn’t forget about the young
victims in this case who were exploited, molested and raped.”
~
While the lawsuits dragged on, Ames continued with his regular duties as a forensics examiner.
That included testifying as an expert witness in unrelated criminal cases.
Under the rules of criminal discovery, defendants in criminal cases are entitled to evidence held
by prosecutors that could be favorable to the defense. Prosecutors have an affirmative, nonnegotiable duty to disclose such evidence. It’s known as “Brady” material, and it covers a wide
range of evidence – anything from facts that might support a defendant’s innocence to
information regarding the credibility of witnesses.
The Brady label stems from a famous 1963 U.S. Supreme Court decision called Brady v.
Maryland. It holds that prosecutors must disclose “exculpatory” information to the defense. A
related 1972 ruling, Giglio v. United States, also requires disclosure of “potential impeachment”
information about witnesses.
For cops, the Brady label refers to their actions on the job, and any evidence that could be used
by defense attorneys to undercut their credibility. In law enforcement circles, a “Brady cop”
means a lying cop. A typical example of Brady material would include findings of misconduct
following an internal law enforcement investigation.

In September 2013, as Ames prepared to testify in a criminal case, he received a note from the
prosecutor’s office. Framed in legalese, the meaning was obvious: The prosecutor was going to
label Ames a Brady cop.
The basis was twofold. The first element: Ames’ declarations in the Dalsing civil case — his
statements saying he had provided his email with the four words to Richmond, and the reply
declaration from Richmond, which challenged Ames’ version of events.
The second element was the internal complaint Ames had filed with the prosecutor’s office after
he learned his email account had been searched without his knowledge in the midst of the
Kopachuck investigation.
Deputy prosecutor Steve Penner handles Brady material for the office in consultation with a
small team of colleagues. He said the law enforcement perception of the Brady label as a scarlet
letter that denotes a liar is mistaken; Brady material can include unfounded allegations. It’s a
matter of making sure defense attorneys can’t accuse prosecutors of hiding evidence.
Penner said the decision to disclose the Ames material was a collective recommendation sent to
Lindquist, who approved it. The idea was erring on the side of disclosure, he said – dueling
declarations between a sheriff’s deputy and a prosecutor could become fodder in future cases if
defense attorneys asked for it.
~
On Oct. 2, 2013, Ames sued the county. He didn’t ask for money. He sought a writ of prohibition
— a legal order preventing the county from sticking him with the Brady label. He wanted a
name-clearing hearing to argue for his reputation.
~
Ames and Mell argued that prosecutors were abusing their discretion. They had no duty to
disclose false information.
In February, Hull ruled in the county’s favor. The prosecutor’s duty to disclose trumped, he
decided.
Ames and Mell lost. They appealed to the state Supreme Court.
The county followed up with a fastball and moved for attorney fees — more than $118,000
incurred by Patterson and Talmadge.
The argument: Ames knew or should have known he was going to lose. That meant he’d filed a
frivolous claim. For that, he should pay.
Dalsing charged

Pierce County was winning in the Ames case, but losing in another arena. Fred Diamondstone,
Dalsing’s attorney in the civil case, had been seeking county records for more than a year. On
March 25, rulings from the state Court of Appeals denied the county’s requests for further
discovery delays.
Three days after those rulings, Pierce County charged Lynn Dalsing with two counts of child
rape.
~
Three years later, they stacked eight charges against her. Child rape: two counts. Child
molestation: three counts. Sexual exploitation of a minor: three counts. The child rape charge
alone carried a possible sentence of life in prison.
~
Ames loses
Shortly after filing new charges against Dalsing, the county won a victory against Ames. Visiting
Judge Kevin Hull ruled the county was entitled to attorney fees for defending itself against the
deputy — the total exceeded $118,000.
~
From Ames’ standpoint, prosecutors were lying about him in order to call him a liar. He asked
for reconsideration of the fee ruling.
The case was already unusual. The next step made it more so.
More than 30 lawyers filed declarations in support of Ames. As one, they argued against the
monetary sanctions, saying they would have a chilling effect on the court system. In effect, a
whistle-blower being sanctioned and fined for seeking relief in court would set a dangerous
precedent.
~
Corey added that she’d known Ames for many years and always found him credible and
cooperative. She described a change in climate and tone at the prosecutor’s office since
Lindquist had taken charge in 2010. Tensions had grown between the sheriff’s office and the
prosecutor’s office:
“Mr. Lindquist reportedly is more directly involved in controlling the actions of the sheriff’s
detectives than any prosecutor before him. Detectives within the sheriff’s department personally
have approached me to discussed [sic] their perceptions, displeasure and concern about this
control. It is [sic] seems that Det. Ames is a recipient of disfavor with the prosecutor’s office and
must have upset the Prosecuting Attorney by exposing facts unfavorable to him and that office.”

– Corey declaration, 4-14-14
~
“The PCPAO (Pierce County Prosecuting Attorney’s Office) PIE policy specifically states that
PIE disclosure may be required ‘regardless of whether the PCPAO believes the allegations in
the PIE are true, and may be required in cases where the PCPAO believes the allegations are
not true.”
– Penner declaration, 5-12-14
Richmond, the deputy prosecutor who had clashed with Ames, also filed a declaration.
It was Richmond’s July 2013 declaration (“Mr. Ames falsely states he turned over to me County
emails…”) that became part of the basis for labeling Ames as a Brady cop.
For the first time, Richmond acknowledged in a sworn statement that Ames had given him the
crucial emails and the four words — just not on the exact day of their meeting on Oct. 16, 2012.
“Ames forwarded the June 9, 2011 email exchange to me on Oct. 18, 2012, nearly a week after
our meeting. … I have never denied receiving the June 9, 2011 email. Instead, I stated that it was
not given to me at that meeting.”
– Richmond declaration, 5-14-14
~
The Ames case continues to reverberate at the county courthouse. Team leaders at the
prosecutor’s office have met with their members and shared copies of the declarations filed on
behalf of Ames.
Sources tell The News Tribune that team leaders have provided the declarations to make it clear
which defense attorneys filed them. Team leaders reportedly said those attorneys should be
treated no differently than any other lawyers involved in local cases.
Lindquist said he approved a recommendation from his chief of staff, Dawn Farina, to
disseminate the declarations. The idea was open communication.
Lawyers who filed declarations on Ames’ behalf also received letters from Lindquist’s office.
The letters, penned by Deputy Prosecutor John Sheeran, reiterate the county’s position in the
Ames case and suggest that lawyers who filed declarations might be operating with incomplete
information. Some attorneys interviewed by The News Tribune saw the letters as veiled threats.
Lindquist said his office had no motive beyond transparency.
Sean Robinson: 253-597-8486 sean.robinson@thenewstribune.com @seanrobinsonTNT

Read more here: http://www.thenewstribune.com/2014/06/22/3255657_bitter-fight-over-child-pornevidence.html?rh=1#storylink=cpy
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Lindquist on Babler - video

http://www.thenewstribune.com/2015/01/21/3599648/lindquist-on-babler.html
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Summary of Prosecutorial Misconduct Appeals and Status of
Offending Prosecutors
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Credibility

Inflamatory
PowerPoint/exhibits
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Prosecutor

Opinion
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Trial Date

Reverse

Prosecutor
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3/3/2000

6/1/1998

No

Supported
for bench

State v. Jaquez

Kingman

State v. Borg

Robnet

12/27/2001

5/17/1999

No

Past admin

State v. Spandel

Robnet

7/20/2001

7/22/1999

No

Past admin

State v. Black

Lindquist

8/31/2001

1/5/2000
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Elected

State v.
Saunders
State v. Powell

Lane

3/24/2004

10/22/2001

No

Greer

7/28/2009

1/2/2002

No

Admin

State v. Jungers

Nelson

2/15/2005

1/2/2003

YES

leadership

State v. Oberg

Campbell

7/19/2005

10/22/2003

No

State v. Legan

Miller

1/3/2007

9/6/2005
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State v. Espey

Hill

11/4/2014

6/11/2012

YES

State v.
Brumfield

Martinelli

11/13/2003

**

No

State v. Jungers

Nelson

2/15/2005

1/2/2003

YES

In re Glasmann

Hillman

10/18/2012

4/20/2006
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State v. Hecht

Hillman

2/18/2014

10/12/2009
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State v. Walker

Farina/Costello

1/22/2015

3/1/2011
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Related rulings

leadership

State v. Pete, 152
Wash.2d 646, 553
55, 98 P.3d 803
(2004); State v.
Rinkes, 70 Wash.
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Boggs, 33 Wash.2
Admin/
Costello
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for bench

State v. Strandy, 4
Wn. App. 537,
541.42, 745 P.2d
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States, 348 U.W.
121, 127-28, 75 S
Ct. 127, 99 L. Ed.
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v. Jose, 11 Wash.
348, 350, 39 P. 68
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State v. Allen
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1/15/2015
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Sorenson
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State v. Thomas

Sheeran

3/11/2008
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State v. Olson
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No
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State v.
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3/17/2009
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State v.
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4/9/2009
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4/9/2013
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No
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4/13/2013
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No
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4/2/2013
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5/10/2012

No
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supported
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State V. Warren,
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195 P.3d 940
(2008); State v.
Shipp, 93 Wn.2d
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9A.08.010(1)(b)(i
Shipp, 93 Wn.2d
514; Id. at 515-16
Id. at 516; State v
Walker 164 Wn.
App. 724, 737, 26
P.3d 191 (2011)

Shifting the burden
to defense/
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Express personal
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Talked about
sentencing

Impugned Defense

Statements of the
law beyond what
was in the
instructions

State v. Godfrey

Sorensen

5/18/2001

3/1/1999

No

admin/
bench
admin

State v. Lindsay

Sheeran

5/8/2014

3/19/2008

YES

State v. Venegas

McCann

4/13/2010

4/10/2008

YES

leadership/
supported
for bench

State v.
McCreven
State v. Johnson

Ko

9/5/2012

4/9/2009

YES

leadership

Goodman

11/24/2010

5/11/2009

YES

leadership

State v. Evans

Howe

9/13/2011

8/18/2009

YES

State v. Flynn

Ausserer

12/20/2013

10/9/2009

YES

admin

State v. Roberts

Greer

6/7/2002

4/19/1999

YES

admin

State v. Powell

Greer

7/28/2009

1/2/2002

No

admin

State v.
CousineauPorter
State v. Bradford

Sholin

8/3/2005

4/23/2003

No

Krall

2/22/2006

8/24/2004

No

leadership

State v. Lindsay

Sheeran

5/8/2014

3/19/2008

YES

admin

State v. Ray

Hammond

5/29/2012

12/10/2008

No

State v. Massey

Williams

10/17/2011

3/29/2010

No

In re Glasmann

Hillman

10/18/2012

4/20/2006

YES

gone

State v.
Cranshaw
State v.
Rancipher

Greer

8/16/2002

8/12/2003

YES*

admin

Platt

3/23/2010

6/26/2008

YES

State v. Lindsay

Sheeran

5/8/2014

3/19/2008

YES

State v. Hewson

Platt

3/30/2010

9/10/2008

No

State v.
McCreven

Ko

9/5/2012

4/9/2009

YES

leadership

State v. Jalothot

Costello

7/29/2003

3/4/2002

No

admin/
supported
for judge

admin

State v. Monday,
171 Wash.2d 667
677, 257 P.3d 551
(2011) State v.
Case, 49 Wash.2d
66, 71, 298 P.2d
500 (1956); State
Reed, 102 Wash.2
140, 145-47, 684
P.2d 699 (1984)

Appealed to
emotion of jury

Unfair prejudice

Vouching

Fill in the
blank/shifts burden

State v. Jalothot

Costello

7/29/2003

3/4/2002

No

admin/
supported
for judge

State v.
Schneider
State v. Silva

Ko

1/21/2009

11/27/2006

No

leadership

Curtis

9/14/2010

6/22/2009

No

State v. Tarrer

Neeb

4/2/2013

9/20/2010

YES

In re Glasmann

Hillman

10/18/2012

4/20/2006

YES

State v. Vasquez

Curtis

7/18/2014

1/4/1999

No

State v.
Ramirez-Garcia

McCann

1/11/2005

10/24/2002

YES

leadership/
supported
for bench

State v. DaGraca

Greer

8/26/2014

3/27/2012

No

Admin

State v. Korum

McCann

8/17/2006

3/7/2001

YES*

leadership/
supported
for bench

State v. Jungers

Nelson

2/15/2005

1/2/2003

YES

leadership

State v. Ish

Wagner

10/7/2010

4/16/2007

No

leadership

State v. Walker

Farina/Costello

1/22/2015

3/1/2011

YES

Admin/
Costello
supported
for bench

State v. Thomas

Curtis

7/7/2014

10/15/2012

No

State v. Davis

Neeb

8/19/2008

10/16/2006

No

State v.
Anderson
State v. Sakellis

Neeb

12/8/2009

11/7/2007

No

McCann

10/4/2011

11/27/2007

No

leadership/
supported
for bench

State v. Venegas

McCann

4/13/2010

4/10/2008

YES

leadership/
supported
for bench

State v. Walker

Neeb

11/18/2011

3/17/2009

YES

State v. Johnson

Goodman

11/24/2010

5/11/2009

YES

gone

leadership

American Bar
Association,
Standards for
Criminal Justice
std. 3-5.8© (2d ed
1980); State v.
Brett, 126 Wash.2
136, 179, 892 P.2
29 (1995); State v
Belgarde, 110
Wash.2d 504, 755
P.2d 174 (1988)

State v. Evans

Howe

9/13/2011

8/18/2009

YES

State v. Moeller

Nelson

6/13/2011

8/31/2009

No

State v. Tarrer

Neeb

4/2/2013

9/20/2010

YES

State v. Parkison

Jones

10/9/2007

1/11/2006

No

State v.
Anderson
State v.
Haugsted
State v. Walker

Neeb

12/8/2009

11/7/2007

No

Sievers

5/18/2010

4/21/2008

No

Neeb

11/18/2011

3/17/2009

YES

State v. Wells

McCann

6/7/2011

3/25/2009

No

leadership/
supported
for bench

State v. Jones

Peters

8/30/2011

7/6/2009

No

leadership

State v. Evans

Howe

9/13/2011

8/18/2009

YES

State v.
Anderson
State v. Tarrer

Nelson

4/24/2012

3/22/2010

No

Neeb

4/2/2013

9/20/2010

YES

Right to remain
silent

State v. Fuller

Lindquist

8/8/2012

1/27/2010

YES

Elected

Misrepresentation
of Reasonable
Doubt Standard

State v. Rooth

Wist

9/27/2005

3/2/2004

YES*

admin

State v. Miles

Lewis

7/24/2007

5/3/2006

YES

admin

State v. Ryan

Ausserer

4/16/2012

4/14/2008

No

admin

State v. Baines

Williams

7/12/2010

12/2/2008

YES

State v. Wells

McCann

6/7/2011

3/25/2009

No

State v. Clark

Horibe

6/26/2012

8/22/2009

No

State v. Massey

Williams

10/17/2011

3/29/2010

No

State v. Flynn

Ausserer

12/20/2013

10/9/2009

YES

admin

Mistate law of
defense of others

State v. Teo

Greer

1/21/2011

3/26/2008

No

Admin

State v. Walker

Neeb

11/18/2011

3/17/2009

YES

Facts not in
evidence

State v. Miles

Lewis

7/24/2007

5/3/2006

YES

State v.
Rancipher
State v. Clark

Platt

3/23/2010

6/26/2008

YES

Peters

8/8/2011

2/18/2010

No

State v. Greer

O'Connor

10/13/2003

In re Glasmann

Hillman

10/18/2012

Trivializing
Reasonable Doubt

leadership

leadership

leadership

leadership

leadership/
supported
for bench

admin

leadership

No
4/20/2006

YES

gone

altered
Powerpoints
amount to

evidence not
admitted

Introduce evidence
in violation of order
prohibiting it.
Mistate Law

State v. Ra

Greer

1/29/2008

5/4/2006

YES

State v. Locke

Ericksen

4/10/2007

6/1/2005

YES*

State v. Johnson

Platt

5/15/2007

3/28/2006

YES*

Admin

* Reversed on other grounds
** juvenile

NOTE: Jarrad Ausserer was promoted almost contemporaneously with refiling the Dalsing case, which is not included here because it
was not an appeal.

Exhibit 6
County executive frets over prosecutor’s outside legal fees:
$683,000 and counting
Tacoma News Tribune article

County executive frets over prosecutor’s outside
legal fees: $683,000 and counting
BY SEAN ROBINSON
Staff writerSeptember 28, 2014

Pierce County Executive Pat McCarthy is worried about rising legal bills from outside attorneys paid by
prosecutor Mark Lindquist’s office, according to public records obtained by The News Tribune.
The bills exceed $683,000 paid to outside attorneys at taxpayer expense. The figures appear in billings
compiled by the county’s risk management division, and the costs continue to mount.
~
The biggest chunk of money comes from a long-running legal battle over Lindquist’s personal cellphone
records. The case rang up $253,449 in outside attorney fees. A second case, linked to a retired sheriff’s deputy
seeking a hearing to clear his name, has triggered $248,334 in outside attorney fees.
Both cases are still active, generating continuing fees. The prosecutor’s office has suffered recent setbacks in
both of them. On July 31, Superior Court Judge Kevin Hull ruled that the county wasn’t entitled to sanctions
and legal fees from retired deputy Mike Ames.
~
“I am increasingly concerned about your desire to spend county money on a case the county has already won,”
she told Lindquist. “I question the wisdom in spending additional monies in an attempt to cover legal costs in
this case.
“As you know, the cost of litigation is reflected in increased risk management costs for the department, but
only 80 percent of the cost is recovered from the (risk management) department. The other 20 percent is borne
by the county as a whole.”
~
“I’ve got a responsibility to monitor total county spending,” she said. “We just needed to have a check-in. We
all agreed that we need a few checks and balances, to make sure we all agree that those decisions are good
decisions to make. He has to do his job, and when it’s necessary to hire outside counsel, they need to do that.”
Sean Robinson: 253-597-8486 sean.robinson@thenewstribune.com @seanrobinsonTNT

Read more here: http://www.thenewstribune.com/2014/09/28/3402669_county-executive-frets-overprosecutors.html?rh=1#storylink=cpy
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Criminal Division Phone List – 11/24/2014

Exhibit 8
Criminal Division Phone List – 1/26/15
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Exhibit 10
Links to media statements

MEDIA STATEMENTS

http://www.komonews.com/news/crime/Lakewood-soldier-charged-with-murdering-wife280097382.html
http://blogs.seattletimes.com/today/2014/10/prosecutor-reinstates-child-porn-charge-againststeven-powell/
http://www.courierherald.com/news/290729411.html#
http://www.skyvalleychronicle.com/BREAKING-NEWS/PROSECUTORS-IN-PIERCECOUNTY-LEAD-STATE-IN-CASES-OVERTURNED-DUE-TO-FLAGRANT-ACTIONS2092688?nhc17599=80
https://sostupiditstrue.wordpress.com/tag/pierce-county-prosecutor-mark-lindquist/
http://www.komonews.com/news/crime/Lakewood-soldier-charged-with-murdering-wife280097382.html
http://www.thenewstribune.com/2015/03/30/3716724/judge-dismisses-long-running-sex.html
http://www.thenewstribune.com/2015/01/21/3599648/lindquist-on-babler.html
http://www.thenewstribune.com/2015/01/21/3599613/parkland-man-accused-of-fracturing.html
http://www.thenewstribune.com/2015/01/22/3601311/state-supreme-court-overturns.html
http://www.thenewstribune.com/2014/06/22/3255657_bitter-fight-over-child-pornevidence.html?rh=1
http://www.thenewstribune.com/2014/06/22/3255657_bitter-fight-over-child-pornevidence.html?rh=1
Court criticism:
http://www.thenewstribune.com/2015/04/25/3757630/prosecutorial-overkill-on-mark.html
http://www.thenewstribune.com/2015/04/19/3745428/misconduct-pierce-countyprosecutors.html
http://www.thenewstribune.com/2015/04/19/3745428_misconduct-pierce-countyprosecutors.html?rh=1

Exhibit 11
Supreme Court deals Pierce prosecutors another setback
Tacoma News Tribune Article

Supreme Court deals Pierce prosecutors
another setback
By Sean Robinson
Staff writerFebruary 4, 2015

Pierce County prosecutors lost another argument with the Washington State Supreme Court on
Wednesday.
The high court’s decision was the latest development in an unbroken string of setbacks tied to a
long-running sex-abuse case and a related lawsuit that accuses the county of false arrest and
malicious prosecution.
~
Doug Vanscoy, the chief of Pierce County’s Civil Division, said Wednesday that the criminal
case is the immediate priority.
“Mrs. Dalsing is charged with sexual exploitation of a minor, rape of a child and child
molestation as an accomplice,” Vanscoy said via email. “Three young girls were repeatedly
sexually abused, including her daughter.
“She knew her husband was a registered sex offender before she married him, and she facilitated
his sexual abuse of the minors. We expect the civil suit will remain stayed so as not to interfere
with holding Mrs. Dalsing accountable in the criminal case.”
Sean Robinson: 253-597-8486 sean.robinson@thenewstribune.com @seanrobinsonTNT
Read more here: http://www.thenewstribune.com/2015/02/04/3623567_supreme-court-deals-pierceprosecutors.html?rh=1#storylink=cpy

Exhibit 12
Judge dismisses long-running sex-abuse case, citing
“prosecutorial vindictiveness” by Pierce prosecutors
Tacoma News Tribune Article

Judge dismisses long-running sex-abuse case,
citing “prosecutorial vindictiveness” by Pierce
prosecutors
BY SEAN ROBINSON
Staff writerMarch 30, 2015

Citing misconduct by Pierce County prosecutors, Superior Court Judge Edmund Murphy ruled Monday to
dismiss the child sex-abuse case against a former Longbranch woman accused of victimizing her daughter.
“The court is going to dismiss the case with prejudice on the basis of prosecutorial vindictiveness,” Murphy
said in an oral ruling. The ruling means the charges can never be re-filed.
~
The News Tribune sought reaction from Pierce County Prosecutor Mark Lindquist. His office replied with a
statement from Deputy Prosecutor Jared Ausserer, who handled the criminal case along with Deputy
Prosecutor Kit Proctor.
“The evidence shows that a mother helped her husband, a man she knew was a convicted sex offender,
sexually assault their daughter and two other girls,” Ausserer’s statement said. “A previous court found
probable cause to support the charges. A defendant should not be able to evade responsibility by filing a
lawsuit. It’s our duty to file charges when we have strong evidence of guilt, even where procedural mistakes
may have been made. A jury should have been allowed to hear the facts.”
~
Sean Robinson: 253-597-8486 sean.robinson@thenewstribune.com @seanrobinsonTNT

Read more here: http://www.thenewstribune.com/2015/03/30/3716724/judge-dismisses-long-runningsex.html#storylink=cpy

Exhibit 13
Prosecutorial overkill on Mark Lindquist’s watch?
Tacoma News Tribune Article

Prosecutorial overkill on Mark Lindquist’s
watch?
The News TribuneApril 25, 2015
Facebook


o

~
We are troubled, though, by a pattern of unusually aggressive tactics and actions in court – usually against bad
guys, but in one case against a 26-year veteran police officer.
~
Lindquist says that the term “misconduct” is misleading and incendiary, that it amounts to “prosecutorial
error.” He and his team criticize some of the court’s logic. They may be right that the current court in one case
set aside longstanding precedent. That said, Pierce County remains the only jurisdiction to see so many
convictions toppled for serious errors.
Even if wacky supreme court justices were to blame in each of those reversals, the prosecutor’s office has run
into other problems with local courts.
~
As reported by The News Tribune’s Sean Robinson, that blunder led to years of legal maneuverings and new,
more severe charges against Dalsing. Last month a respected Superior Court judge, Edmund Murphy, killed
those charges with a finding of “prosecutorial vindictiveness” – a rare finding that prosecutors retaliated
against a defendant for exercising a constitutional right (in this case, a civil lawsuit).
The prosecutors involved vehemently insist that Murphy got the law wrong. An appeals court will answer that
question. But the case might not have come to this if Lindquist’s office hadn’t initially tried to stretch such
lean evidence so far.
~
But reversals and setbacks can carry great costs to taxpayers and crime victims. And one reason we have a
criminal justice system is precisely to replace popular vengeance with due process and measured punishment.



~
Facebook

Read more here: http://www.thenewstribune.com/2015/04/25/3757630/prosecutorial-overkill-onmark.html#storylink=cpy
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Page 2, II.A.1.a.ii.:

CrR 4.7(h)(2) and CrRLJ 4.7(g)(2) places upon the prosecution and
defense a continuing duty to promptly disclose additional material
or information which is subject to disclosure. “Promptly” means “at the
moment of discovery or confirmation.” State v. Oughton, 26 Wn. App. 74,
79, 612 P.2d 812, review denied, 94 Wn.2d 1005 (1980).
The discovery rules are a two-way street intended to prevent last-minute
surprises, trial disruption and continuances. As such, the trial court has the
role of regulating traffic over the rough areas in a manner that does not
provide one party with an unfair advantage and place the other at a
disadvantage. State v. Hutchinson, 111 Wn.2d 872, 877-78, 766 P.2d 447
(1989).
Page 4, II.A.1.b.ii.:

PCC 3.08.012 Ability is a composite of: E. A cooperative and respectful
attitude in all contacts with the public.
ABA Standard 3-2.8(e) Prosecutors should strive to develop and maintain
a good working relationship with the defense bar.
RCW 9A.76.180: Intimidating a Public Servant - A person is guilty of
intimidating a public servant if, by use of a threat, he or she attempts to
influence a public servant's vote, opinion, decision, or other official action
as a public servant. “Threat” as used in this section means: (b) Threats as
defined in RCW 9A.04.110.
RCW 9A.72.110: Intimidating a Witness - A person is guilty of
intimidating a witness if a person, by use of a threat against a current or
prospective witness, attempts to: (a) Influence the testimony of that person;
(d) Induce that person not to report the information relevant to a criminal
investigation or the abuse or neglect of a minor child, not to have the crime
or the abuse or neglect of a minor child prosecuted, or not to give truthful
or complete information relevant to a criminal investigation or the abuse or
neglect of a minor child. (2) A person also is guilty of intimidating a witness
if the person directs a threat to a former witness because of the witness's
role in an official proceeding.
RCW 9A.04.110: (28) "Threat" means to communicate, directly or
indirectly the intent: (e) To expose a secret or publicize an asserted fact,
whether true or false, tending to subject any person to hatred, contempt, or
ridicule; or (f) To reveal any information sought to be concealed by the
person threatened; or (g) To testify or provide information or withhold
testimony or information with respect to another's legal claim or defense; or
(h) To take wrongful action as an official against anyone or anything, or
wrongfully withhold official action, or cause such action or withholding; or

(j) To do any other act which is intended to harm substantially the person
threatened or another with respect to his or her health, safety, business,
financial condition, or personal relationships.
Page 5, II.A.1.c.ii.:

RCW 40.14.060
Destruction, disposition of official public records or office files and
memoranda — Record retention schedules.
(1) Any destruction of official public records shall be pursuant to a
schedule approved under RCW 40.14.050. Official public records shall not
be destroyed unless:
(a) Except as provided under RCW 40.14.070(2)(b), the records are six
or more years old;
(b) The department of origin of the records has made a satisfactory
showing to the state records committee that the retention of the records for
a minimum of six years is both unnecessary and uneconomical,
particularly if lesser federal retention periods for records generated by the
state under federal programs have been established; or
(c) The originals of official public records less than six years old have
been copied or reproduced by any photographic or other process approved
by the state archivist which accurately reproduces or forms a durable
medium for so reproducing the original.
(2) Any lesser term of retention than six years must have the additional
approval of the director of financial management, the state auditor and the
attorney general, except when records have federal retention guidelines the
state records committee may adjust the retention period accordingly. An
automatic reduction of retention periods from seven to six years for official
public records on record retention schedules existing on June 10, 1982, shall
not be made, but the same shall be reviewed individually by the state records
committee for approval or disapproval of the change to a retention period
of six years.
RCW 40.16.010
Injury to public record.
Every person who shall willfully and unlawfully remove, alter, mutilate,
destroy, conceal, or obliterate a record, map, book, paper, document, or
other thing filed or deposited in a public office, or with any public officer,
by authority of law, is guilty of a class C felony and shall be punished by
imprisonment in a state correctional facility for not more than five years, or
by a fine of not more than one thousand dollars, or by both.

RCW 40.16.020
Injury to and misappropriation of record.
Every officer who shall mutilate, destroy, conceal, erase, obliterate, or
falsify any record or paper appertaining to the officer's office, or who shall
fraudulently appropriate to the officer's own use or to the use of another
person, or secrete with intent to appropriate to such use, any money,
evidence of debt or other property intrusted to the officer by virtue of the
officer's office, is guilty of a class B felony and shall be punished by
imprisonment in a state correctional facility for not more than ten years, or
by a fine of not more than five thousand dollars, or by both.
Pages 5 - 8, II.A.2.:

Constitutional presumption of innocence. Statutory ethics and ethics rules.
(10) ProsecutorCommentsAfterVerdict
A prosecutor should not make critical public comments about a judge’s or
jury’s verdict. ABA Standard 3-5.10. This Standard is not applicable to the
rare case in which it is clear a crime was committed at the trial such as jury
tampering. Comment to ABA Standard 3- 5.10.
Prosecutors must be extremely careful when speaking with the media about
a juror after a disappointing trial result. In August, 2000, King County settled
a lawsuit brought by a former juror who claimed prosecutors damaged her
reputation after a trial ended in a hung jury. The office wrote a letter of
apology to the juror, and paid her legal fees of $9,500. The juror was the lone
holdout in a murder trial. After a mistrial was declared based on the
deadlocked jury, the trial prosecutor publicly accused the juror of sabotaging
the case and alleged the juror held a grudge against police. The defendant
was convicted by a second jury and is serving a life sentence. Seattle Times
website
at
http://seattletimes.nwsource.com/news/local/html198/suit07m_20000907.ht
ml (visited September 7, 2000).
RPC 3.8
(f) except for statements that are necessary to inform the public of the nature
and extent of the prosecutor’s action and that serve a legitimate law
enforcement purpose, refrain from making extrajudicial comments that
have a substantial likelihood of heightening public condemnation of the
accused and exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or associated
with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule
3.6 or this Rule.
Comment [9] to RPC 3.6 refers prosecutors to Guidelines For Applying
RPC 3.6 in the appendix to the RPCs. These Guidelines state:
I. Criminal

A. The kind of statement referred to in Rule 3.6 which may potentially
prejudice criminal proceedings is a statement which relates to:
(1) The character, credibility, reputation or criminal record of a suspect or
defendant;
(2) The possibility of a plea of guilty to the offense or the existence or
contents of a confession, admission or statement given by a suspect or
defendant or that person[’]s refusal or failure to make a statement;
(3) The performance or results of any investigative examination or test such
as a polygraph examination or a laboratory test or the failure of a person to
submit to an examination or test;
(4) Any opinion as to the guilt or innocence of any suspect or defendant; (5)
The credibility or anticipated testimony of a prospective witness; and
(6) Information the lawyer knows or reasonably should know is likely to be
inadmissible as evidence in a trial.
RCW 42.52.020
Activities incompatible with public duties.
No state officer or state employee may have an interest, financial or
otherwise, direct or indirect, or engage in a business or transaction or
professional activity, or incur an obligation of any nature, that is in conflict
with the proper discharge of the state officer's or state employee's official
duties.
RCW 42.52.050
Confidential information — Improperly concealed records.
(1) No state officer or state employee may accept employment or engage in
any business or professional activity that the officer or employee might
reasonably expect would require or induce him or her to make an
unauthorized disclosure of confidential information acquired by the official
or employee by reason of the official's or employee's official position.
(2) No state officer or state employee may make a disclosure of
confidential information gained by reason of the officer's or employee's
official position or otherwise use the information for his or her personal gain
or benefit or the gain or benefit of another, unless the disclosure has been
authorized by statute or by the terms of a contract involving (a) the state
officer's or state employee's agency and (b) the person or persons who have
authority to waive the confidentiality of the information.
(3) No state officer or state employee may disclose confidential
information to any person not entitled or authorized to receive the
information.
(4) No state officer or state employee may intentionally conceal a record
if the officer or employee knew the record was required to be released under

chapter 42.56 RCW, was under a personal obligation to release the record,
and failed to do so. This subsection does not apply where the decision to
withhold the record was made in good faith.
RCW 42.52.160
Use of persons, money, or property for private gain.
(1) No state officer or state employee may employ or use any person,
money, or property under the officer's or employee's official control or
direction, or in his or her official custody, for the private benefit or gain of
the officer, employee, or another.
(2) This section does not prohibit the use of public resources to benefit
others as part of a state officer's or state employee's official duties.
(3) This section does not prohibit de minimis use of state facilities to
provide employees with information about (a) medical, surgical, and
hospital care; (b) life insurance or accident and health disability insurance;
or (c) individual retirement accounts, by any person, firm, or corporation
administering such program as part of authorized payroll deductions
pursuant to RCW 41.04.020.
(4) The appropriate ethics boards may adopt rules providing exceptions
to this section for occasional use of the state officer or state employee, of de
minimis cost and value, if the activity does not result in interference with
the proper performance of public duties.
RCW 42.52.180
Use of public resources for political campaigns.
(1) No state officer or state employee may use or authorize the use of
facilities of an agency, directly or indirectly, for the purpose of assisting a
campaign for election of a person to an office or for the promotion of or
opposition to a ballot proposition. Knowing acquiescence by a person with
authority to direct, control, or influence the actions of the state officer or
state employee using public resources in violation of this section constitutes
a violation of this section. Facilities of an agency include, but are not limited
to, use of stationery, postage, machines, and equipment, use of state
employees of the agency during working hours, vehicles, office space,
publications of the agency, and clientele lists of persons served by the
agency.
RCW 42.23.070 Prohibited acts. (1) No municipal officer may use his
or her position to secure special privileges or exemptions for himself,
herself, or others.

(2) No municipal officer may, directly or indirectly, give or receive or
agree to receive any compensation, gift, reward, or gratuity from a source
except the employing municipality, for a matter connected with or related
to the officer's services as such an officer unless otherwise provided for by
law.
(3) No municipal officer may accept employment or engage in business
or professional activity that the officer might reasonably expect would
require or induce him or her by reason of his or her official position to
disclose confidential information acquired by reason of his or her official
position.
(4) No municipal officer may disclose confidential information gained
by reason of the officer's position, nor may the officer otherwise use such
information for his or her personal gain or benefit
Page 8,II. A.3.a.&b.: RPC 3.8 - Special Responsibilities of a Prosecutor:
(d) make timely disclosure to the defense of all evidence or information known to
the prosecutor that tends to negate the guilt of the accused or mitigates the
offense,

RCW 36.27.020(11) Seek to reform and improve the administration of criminal
justice and stimulate efforts to remedy inadequacies or injustice in substantive or
procedural law.
RCW 9.94A.411 Evidentiary Sufficiency
(g) Improper Motives of Complainant - It may be proper to decline charges because
the motives of the complainant are improper and prosecution would serve no public
purpose, would defeat the underlying purpose of the law in question or would result
in decreased respect for the law.
The prosecuting attorney shall ensure that a thorough factual investigation has been
conducted before a decision to prosecute is made.
If the initial investigation is incomplete, a prosecuting attorney should insist upon
further investigation before a decision to prosecute is made, and specify what the
investigation needs to include.
Quotes from WAPA’s Cited Article The Quest for Justice:
Prosecutor has the duty to seek justice in obtaining a verdict free of prejudice and
passion, and they solely on admissible evidence and reason. The Quest for Justice
2008 (3rd ed.) citing Gershman, Prosectorial Misconduct at viii-x (1996).

On Deliberate Prosecutorial Suppression Of Impeachment Evidence (2002)
Lord Acton, the celebrated 19th century British historian and student of politics,
formulated an observation about government and human nature that aptly, and
regrettably, fits this case: "Power tends to corrupt, and absolute power corrupts
absolutely." It was for this reason that over one hundred years earlier, the Framers
of our Constitution meticulously separated the powers given by the People to our
government and erected against each a structural series of checks and balances
designed to confront the potential for abuse. Then, by enacting the Bill of Rights,
the Framers made certain that basic principles of a fair and just trial could not be
episodically overridden, even by a unanimous legislature, an overzealous
executive, or a wayward judiciary. In large measure, the Framers were influenced
by Charles de Secondat, baron de Montesquieu, an astute student of history and
politics in his own right, who, in his seminal work The Spirit of the Laws, said:
Democratic and aristocratic states are not in their own nature free. Political liberty
is to be found only in moderate governments; and even in these it is not always
found. It is there only when there is no abuse of power: but constant experience
shows us that every man invested with power is apt to abuse it, and to carry his
authority as far as it will go. Is it not strange, though true, to say that virtue itself
has need of limits? To prevent this abuse, it is necessary, from the very nature of
things, power should be a check to power.This case provides us with a textbook
example of the abuse of executive power contemplated by Montesquieu, Lord
Acton, and the Framers of our Constitution. Rather than adhere to the clear letter of
the law, which itself is the ultimate check against arrogation of power, the
prosecutor apparently deliberately withheld from the trial court and from the jury
admissible evidence that would cause any fairminded person to have grave
reservations about the credibility of a key government witness....
The law and the truth-seeking mission of our criminal justice system, which
promise and demand a fair trial whatever the charge, are utterly undermined by
such prosecutorial duplicity. Although our Constitution guarantees to a person
whose liberty has been placed in jeopardy by the State the right to confront
witnesses in order to test their credibility, that right was willfully impaired in this
case. By unlawfully withholding patently damaging and damning impeachment
evidence, the prosecutor knowingly and willfully prevented Benn from confronting
a key witness against him. Such reprehensible conduct shames our judicial system.
Prosecutors routinely take an oath of office when they become stewards of the
executive power of government. That oath uniformly includes a promise at all times
to support and defend the Constitution of the United States. Fortunately, the great
majority of all prosecutors appreciate the solemnity of this oath. However, if a
prosecutor fails to abide by this undertaking, it is the duty of the judiciary
emphatically to say so. Otherwise, that oath becomes a meaningless ritual without
substance. Benn v. Lambert, 283 F.3d 1040, 1062-64, cert. denied, 537 U.S. 942,
123 S. Ct. 341, 154 L. Ed. 2d 249 (9th Cir. 2002) (Trott, C.J., concurring) (death
penalty conviction reversed due to prosecution’s failure to disclose extensive
impeachment evidence of key state witness) (prosecutor subsequently admonished
by Washington State Bar Association).

On The Role Of The Prosecutor (1935)
The United States Attorney is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a
criminal prosecution is not that it shall win a case, but that justice shall be done. As
such, he is in a peculiar and very definite sense the servant of the law, the twofold
aim of which is that guilt shall not escape or innocence suffer. He may prosecute
with earnestness and vigor — indeed, he should do so. But, while he may strike
hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain
from improper methods calculated to produce a wrongful conviction as it is to use
every legitimate means to bring about a just one.
Berger v. United States, 295 U.S. 78, 55 S. Ct. 629, 633, 79 L. Ed. 2d 1314 (1935)
(conviction reversed due to prosecutorial misconduct).
On Conviction Of The Innocent (1976)
A prosecutor must always remember that he or she does not conduct a vendetta
when trying any case, but serves as an officer of the court and of the state with the
object in mind that all admissible evidence and all proper argument be made, but
that inadmissible evidence and improper argument be avoided. We recognize that
the conduct of a trial is demanding and that if prosecutors are to perform as trial
lawyers, a zeal and enthusiasm for their cause is necessary. However, each trial
must be conducted within the rules and each prosecutor must labor within the
restraints of the law to the end that defendants receive fair trials and justice is done.
If prosecutors are permitted to convict guilty defendants by improper, unfair means
then we are but a moment away from the time when prosecutors will convict
innocent defendants by unfair means. Courts must not permit this to happen, for
when it does the freedom of each citizen is subject to peril and chance.
State v. Torres, 16 Wn. App. 254, 263, 554 P.2d 1069 (1976) (conviction reversed
due to prosecutorial misconduct).
On Wielding Power (1987)
Between the private life of the citizen and the public glare of criminal accusation
stands the prosecutor. That state official has the power to employ the full machinery
of the state in scrutinizing any given individual. Even if a defendant is ultimately
acquitted, forced immersion in the criminal investigation and adjudication is a
wrenching disruption of everyday life. For this reason, we must have assurance that
those who would wield this power will be guided solely by their sense of public
responsibility for the attainment of justice.
Young v. United States. ex rel. Vuitton et Fils S.A, 481 U.S. 787, 107 S. Ct. 2124,
2141, 95 L. Ed. 2d 740 (1987) (contempt finding reversed due to conflict of interest
created by court’s appointing opposing counsel to prosecute contempt).
Page 9, II.A.5:

PCC 3.14.010(B): “Retaliatory action" means any unwarranted adverse change in
a County employee’s employment status, or the terms and conditions of employment
including denial of adequate staff to perform duties, frequent staff changes, frequent
and undesirable office changes, refusal to assign meaningful work, unwarranted and
unsubstantiated letters of reprimand or unsatisfactory performance evaluations,
demotion, transfer, reassignment, reduction in pay, denial of promotion, suspension,
dismissal, or any other disciplinary action taken on account of, or with motivation
from the employee’s action protected under Section 3.14.030.
RCW 42.41.020: (3) "Retaliatory action" means: (a) Any adverse change in a local
government employee's employment status, or the terms and conditions of
employment including denial of adequate staff to perform duties, frequent staff
changes, frequent and undesirable office changes, refusal to assign meaningful
work, unwarranted and unsubstantiated letters of reprimand or unsatisfactory
performance evaluations, demotion, transfer, reassignment, reduction in pay, denial
of promotion, suspension, dismissal, or any other disciplinary action; or (b) hostile
actions by another employee towards a local government employee that were
encouraged by a supervisor or senior manager or official.
Note: Local policy must meet the intent of the state protections to be exempt. RCW
42.41.050. Local policy must be interpreted to embrace broader state definition of
“retaliatory action.” See emphasized language above.
Pages 9-10. II.C.1&2:
RCW 49.60.180 - Unfair practices of employers.
PCC 3.16.030 - Prohibition of Discrimination and Harassment.
Pierce County’s policy is to maintain a work environment that is free from
discrimination, harassment and intimidation based on a status protected by
the Equal Employment Opportunity Policy. No employee shall be subjected to
discrimination or harassment based on their sex, sexual orientation, marital status,
race, age, disability, national origin, religion, or other status protected by law.
References to race in criminal prosecution. “Case Study 2 - Racially Discriminatory
Argument - On Treatment Of The Disadvantaged (1995) It is well-established
that appeals to nationality or other prejudices are highly improper in a court of
justice, and evidence as to the race, color, or nationality of a person whose act is in
question is generally irrelevant and inadmissible if introduced for such a
purpose...The true test of our criminal justice system lies in how we treat the
foreigner, the poor, and the disadvantaged, both in how we treat those born in this
country, the wealthy or the “respectable” established citizenry. The dark shadow of
arrogant chauvinism would eclipse our ideal of justice for all if we allowed juries
to infer that immigrants, legal or illegal, were more likely to have committed
crimes. State v. State v. Avendano-Lopez, 79 Wn. App. 706, 718, 722-23, 904 P.2d

324, review denied, 129 Wn.2d 1007 (1996) (prosecutorial misconduct found,
harmless error). The Quest for Justice 2008 (3rd. ed.).
3.15.010 Policy.
This policy is intended to ensure that all employees adhere to work practices
designed to make the workplace more secure and to refrain from verbal threats or
physical actions which may create a safety or security hazard for others in the
workplace.
The safety and security of the employees of Pierce County and members of the
public seeking or receiving County services or using County facilities is of the
utmost importance. Pierce County is committed to creating and maintaining a
workplace free of unsafe acts and/or acts of violence. Unsafe acts and/or acts of
violence including: threats of violence, intimidation or intimidating acts,
Page 10,II.C.1, 2, & 3:
RCW 41.56.040
Right of employees to organize and designate representatives without
interference.
No public employer, or other person, shall directly or indirectly, interfere with,
restrain, coerce, or discriminate against any public employee or group of public
employees in the free exercise of their right to organize and designate
representatives of their own choosing for the purpose of collective bargaining, or
in the free exercise of any other right under this chapter.
RCW 9A.80.010
Official misconduct.
(1) A public servant is guilty of official misconduct if, with intent to obtain a
benefit or to deprive another person of a lawful right or privilege:
(a) He or she intentionally commits an unauthorized act under color of law; or
(b) He or she intentionally refrains from performing a duty imposed upon him or
her by law.
(2) Official misconduct is a gross misdemeanor.
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PCC 3.04.010 (Emphasis added). The Pierce County personnel system shall
assure recruitment selection and retention of County employees on the basis of
merit; development of a County Career Service; promotion on the basis of
demonstrated ability; and compensation and personnel practices which will keep
the county system competitive.

PCC 3.08.040 Basis of Merit means the value, excellence or superior quality of an
individual’s work performance, as determined by a structured process comparing
the employee’s performance against defined standards and/or where possible the
performance of other employees in the same or similar classification.
PCC 3.08.110 Employee means a person whose status is one of the following:
A. Exempt employee: an employee exempt from the career service as
defined in subsection B of section 3.20.020.
PCC 3.20.020(B): The following are exempt employees and shall serve “at will”
unless otherwise provided: (2) Those employees of the prosecuting attorney and
superior and district courts according to state law; provided the above independent
elected officials may request the Council and Executive may grant, by ordinance,
modifications to this exemption;….
NOTE: Prosecuting Attorney not expressly exempt under state law from Career
Service Administration. However see exemptions for judiciary at RCW 41.06.070
“any position in the judicial branch of state government.” MRC - Considers PA as
part of judiciary.
NOTE: PC Ordinance 2013-17 approves the collective bargaining agreement
(PCPAA) for the prosecutor’s office. Article 17 of the PCPAA Contract does not
cover classification. “The classification of employees and their hire, placement or
promotion into any classification is within the sole discretion of the Prosecuting
Attorney (within the constraints of the budget as approved by the County Executive
and the County Council) and is not subject to the grievance provisions of this
Agreement”

