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COMMISSIONER, STATE OF CONNECTICUT

DEPARTMENT OF EMERGENCY SERVICES

AND PUBLIC PROTECTION and STATE OF

CONNECTICUT DEPARTMENT OF

EMERGENCY SERVICES AND PUBLIC

PROTECTION



v.



fac



FREEDOM OF TNFORMA TION

COMMISSION and DA YID ALTIMARI AND

THE HARTFORD COURANT



JUNE 26, 2015



yh

o



ok



Defendants.



JUDICIAL DISTRICT OF

NEW BRIT ATN AT NEW BRITAIN



ts.

co

m



Plaintiffs·,



SUPERIOR COURT



sa

nd



APPLICATION TO STAY ENFORCEMENT OF

ADMINISTRATIVE ORDER PENDING APPEAL



w.



Pursuant to Connecticut General Statutes § 4-l 83(f), the plaintiffs respectfully request



ww



that the Court stay the enforcement of the final decision and order of the State of Connecticut,

Freedom of Information Commission, in the case of In The Matter of a Complaint by David

Altimari and the Hartford Courant, against Commissioner, State of Connecticut, Department of

Emergency Services and Public Protection and the State of Connecticut, Department of

Emergency Services and Public Protection, Docket No. FIC 2014-3 72. The plaintiffs set forth the

following reasons in support of this application:

a. On May 15, 2015, the defendant Freedom oflnformation Commission issued a final

decision and order which directed the plaintiffs, Commissioner, State of Connecticut,

Department of Emergency Services and Public Protection and the State of Connecticut,



Department of Emergency Services and Public Protection to forthwith provide to the defendants

David Altimari and the Hartford Courant, copies of items of personal property seized pursuant to

a search warrant in connection with the investigation of the Sandy Hook Elementary School

shooting.

b. Said final decision and order was issued in violation of the law as more fully

explained in the plaintiffs Petition for Appeal, a copy of which is attached to this application.



ts.

co

m



c. Enforcement of said final decision and order pending the outcome of this appeal

would prejudice the substantial rights of the plaintiffs and further cause them to suffer irreparable



fac



harm.



ok



d. Absent a stay, the plaintiffs' right to appeal this important question of law would be



yh

o



rendered meaningless, and the public policy concerns concerning chain of custody, integrity of



sa

nd



private property and privacy expressed by the plaintiffs witnesses would be at risk.



w.



Under subsection (f) of§ 4-183, when an application for a stay is made to the court, the



ww



decision on whether to grant the stay is within the discretion of the court. Griffin Hospital v.

Commission on Hospitals and Health Care, 196 Conn. 451, 455 (1985). The provision for a stay

on "appropriate terms" gives the court authority to fashion relief to protect the interests of all

those involved during the pendency of the administrative appeal.

The standard for a stay was borrowed from the federal courts and adopted by the

Connecticut Supreme Court in Griffin Hospital v. Commission on Hospitals and Health Care,

supra. In Griffin Hospital, the Court held that in deciding whether to grant a stay, the court must

focus upon (1) the likelihood that the appellant will prevail; (2) the irreparability of the injury to

be suffered from immediate implementation of the agency order; (3) the effect of stay upon other



2



parties to the proceeding; and (4) the public interest involved. Griffin Hospital v. Commission on

Hospitals and Health Care, 196 Conn. at 456. These considerations are consistent with a

balancing of equities test. Supra at 457.



"These considerations involve essentially the



application of familiar equitable principles in the context of adjusting the right of the parties

during pendency of litigation until a final determination on the merits." Griffin Hospital, 196

Conn. at 458.



litigated.



ts.

co

m



In the present case, the court should grant a stay so that the underlying appeal can be fully

In this context, the court should consider the fact that no Connecticut court has



fac



addressed the issue of whether seized property is a "public record" under the jurisdiction of the



ok



FOIC or whether seized property is under the control of the Court issuing the warrant.



yh

o



The plaintiff will suffer irreparable harm if the stay is not granted.



ww



w.



sa

nd



Because of the unique nature of an appeal from an FOIC order to disclose a document,

the plaintiff clearly would be irreparably harmed if a stay is not issued. In the absence of

a stay, the plaintiff is under order from the FOIC to disclose .... Once the repmi is

disclosed, a final hearing on this appeal would become moot because once the record is

made public, confidentiality can never be re-gained. In granting a stay on appeal from an

FOIC order of disclosure under very similar circumstances, then-Judge Bieluch

stated[t]his singular nature of an appeal from a freedom of information grant requires the

issuance of a stay in order to preserve the plaintiffs' statutory right of appeal under § 121 i(d). Should a stay be denied here, the irretrievable nature of the infommtion ordered

released would preclude the court from perfonning its judicial duty to provide a

meaningful remedy, upon proof of entitlement by the plaintiffs, thereby rendering their

appeal moot and ove1iurning the court's jurisdiction to review the commission's order, the

fundamental reason for this appeal.

Bona v. Freedom of Information Com'n, 1994 WL 621882 (November 4, 1994).

If the property is disclosed pending this appeal, the plaintiff will have lost the statutory right to



have this court review the decision below.



The balance of equities favors granting the stay in



order for the court to fully consider the claims of the plaintiff.
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Lastly, the public interest



involved is compelling. The chain of custody, integrity of private property and privacy concerns

are significant.



WHEREFORE, pursuant to Connecticut General Statutes§ 4-183(£), the plaintiffs,

Commissioner, State of Connecticut, Department of Emergency Services and Public Protection

and State of Connecticut, Department of Emergency Services and Public Protection respectfully

request this Comi to stay the enforcement of the aforementioned administrative order of the



ts.

co

m



defendant, Freedom oflnformation Commission, pending the further proceedings and orders of



fac



this Court.



w.



sa

nd



yh

o



ok



PLAINTIFF

Commissioner,

State of Connecticut,

Department of Emergency Services

and Public Protection and State of

Com1ecticut Department of

Emergency Services and Public

Protection



ww



GEORGE JEPSEN

ATTORNEY GENERAL



BY



/r r:;;2_



Ste"'venMBarry

Assistant Attorney General

110 Sherman Street

Hartford, CT 06105

Tel: (860) 808-5450

Fax: (860) 808-5591

Juris No. 433779

steven. baiTy@ct.gov
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RETURN DATE: JULY28,2015

COMMISSIONER, STATE OF CONNECTICUT

DEPARTMENT OF EMERGENCY SERVICES

AND PUBLIC PROTECTION and STATE OF

CONNECTICUT DEPARTMENT OF

EMERGENCY SERVICES AND PUBLIC

PROTECTION



SUPERIOR COURT



JUDICIAL DISTRICT OF

NEW BRITAIN AT NEW BRITAIN



v.



fac



FREEDOM OF INFORMATION

COMMISSION and DA YID ALTIMARI AND

THE HARTFORD COURANT

Defendants.



ts.

co

m



Plaintiff~,



ORDER



sa

nd



yh

o



ok



JUNE 26, 2015



w.



The foregoing Application To Stay Enforcement of Administrative Order Pending



ww



Appeal having been duly heard and considered by the Court, it is hereby ORDERED:

GRANTED I DENIED.



By The Court



Judge I Clerk /Ass'!. Clerk



Date



DKT. NO.----------~
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COMMISSIONER, STA TE OF CONNECTICUT

DEPARTMENT OF EMERGENCY SERVICES

AND PUBLIC PROTECTION and STATE OF

CONNECTICUT DEPARTMENT OF

EMERGENCY SERVICES AND PUBLIC

PROTECTION

Plaintiffs,



ts.

c



kf

ac



FREEDOM OF INFORMATION

COMMISSION and DAVID ALTIMARI AND

THE HARTFORD COURANT

Defendants.



JUDICIAL DISTRICT OF

NEW BRITAIN AT NEW BRITAIN



om



v.



SUPERIOR COURT



JUNE 26, 2015



oo



PETITION FOR ADMINISTRATIVE APPEAL



sa

nd



yh



TO THE SUPERIOR COURT for the Judicial District of New Britain at New Britain,

on June 26, 2015, comes the Commissioner, State ofCormccticut, Department of Emergency



w.



Services and Public Protection and State of Connecticut, Department of Emergency Services and



ww



Public Protection appealing from a final decision of the Freedom ofinformation Commission

(FOIC), dated May 13, 2015 in docket FIC # 2014-372 with a May 15, 2015 Notice of Final

Decision, pursuant to Cormecticut General Statutes § 1-206(d) and § 4-183 and complains and

says that:

1.



The plaintiffs are the Commissioner, State of Connecticut, Department of



Emergency Services and Public Protection and the State of Cormecticut, Department of

Emergency Services and Public Protection, an agency of the State of Cormecticut, with its

principal offices located at 1111 Country Club Road, Middletown, CT 06457.



2.



The defendant, Freedom oflnformation Commission, is an agency of the State of



Connecticut, with its principal offices located at 18-20 Trinity Street, Hartford, Connecticut

06106.

3.



The defendants, David Altimari and the Hartford Courant have a principal place



of business at 285 Broad Street, Hartford, Connecticut.

4.



On June 11, 2014, the defendants David Altimari and the Hartford Courant filed a



ts.

co

m



letter of complaint and appealed to the Freedom of Information Commission (FOIC), alleging

that the plaintiffs, Commissioner, State of Connecticut, Department of Emergency Services and



fac



Public Protection and State of Connecticut Department of Emergency Services and Public



ok



Protection had violated the Freedom of Information Act (FOIA), Conn. Gen. Stat. §§ 1-200, et.



yh

o



seq., by denying his requests for copies of property seized pursuant to a search warrant in



Evidence logs and descriptions of the items seized were included in the report that



w.



5.



sa

nd



connection with the Sandy Hook Elementary School shootings.



ww



was publicly released and are accessible online on the plaintiffs' website.

6.



Defendants' request, however, sought copies of the seized property.



7.



On January 6, 2015, the matter was heard as a contested case before FOIC



Hearing Officer, Attorney Kathleen Ross.

8.



At the January 6, 2015 hearing, the plaintiffs moved to bifurcate the hearing to



first determine whether the items of private property seized pursuant to search warrants were

"public records" under FOIA and to defer consideration of whether any exemptions applied to

the property.
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9.



The hearing officer subsequently denied the motion to bifurcate and a second



hearing was held on February 19, 2015.

10.



The Public Records Administrator for the Connecticut State Library, who is



responsible for the design and implementation of a public records management program for state

agencies, offered uncontroverted testimony that seized property is not included in the public

record retention schedule because an item of seized property is not a "public record". Rather, it



ts.

co

m



is purely private property subject to the control and return to its owner by order of the Superior

Court.



The Chief States Attorney and state police witnesses offered uncontroverted



fac



11.



ok



testimony that property seized pursuant to a warrant is subject to the control of the Superior



yh

o



Court and return by order of the Superior Court under Conn.Gen.Stat. 54-36a et.seq. and 54-33a



It is uncontroverted that seized property is bagged and sealed if possible and



w.



12.



sa

nd



et.seq ..



ww



stored in evidence rooms. Access to seized property is limited in order to maintain the chain of

custody of the seized property and to ensure the integrity of the property.

13.



In this regard, seized documents are no different than other items of seized



property, e.g. money, articles of clothing, cell phones, and any other piece of property that is not

a document.

14.



The Chief States Attorney offered uncontroverted testimony that a finding that



evidence seized pursuant to a search warrant is a public record would undermine the functioning

of his office and raise serious chain of custody concerns for criminal prosecutions and related

civil litigation. In addition, such a finding would potentially undermine the integrity of seized



3



property for return to its owner. Finally, the precedent of such a finding could violate the

privacy of crime victims.

14.



On April 21, 2015, the Hearing Officer issued a Report of Hearing Officer



making proposed findings of fact and conclusions of law. A copy of the Report of Hearing

Officer is attached as Exhibit A.

15.



On May 13, 2015, the parties were heard before the full FOI Commission at a



16.



ts.

co

m



hearing to consider the Report of Hearing Officer.



The full Commission adopted the Report of the Hearing Officer and the Notice of



fac



Final Decision was issued on May 15, 2015. A copy of the Final Decision is attached hereto as



The FOIC ordered that copies of the seized property be provided to the



yh

o



17.



ok



Exhibit B.



sa

nd



defendants.



The plaintiffs have exhausted all available administrative remedies.



19.



The plaintiffs are aggrieved by said final decision in that substantial rights of the



ww



w.



18.



plaintiffs have been prejudiced by the Freedom oflnformation Commission.

20.



The Final Decision is erroneous in one or more of the following ways:



a.



it failed to bifurcate the adjudication of the defendants' complaint to determine in



the first instance whether the requested items were "public records";

b.



it required plaintiffs to disturb the chain of custody and integrity of the seized



property in order assert specific exemptions prior to a finding that the requested items were in

fact "public records";
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