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I. INTRODUCTION

The United Nations General Assembly first discussed climate change

in 1989.1 The General Assembly recognized the global character of

environmental problems, including climate change, depletion of the ozone

layer, transboundary air and water pollution, contamination of the oceans

† Eyes High Postdoctoral Scholar, Faculty of Law; Research Fellow, Canadian Institute of Resources

Law, University of Calgary.

1. U.N. Conference on Environment and Development, 85th plen. mtg., U.N. Doc.

A/RES/44/228 (Dec. 22, 1989).
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and seas, and degradation ofc land resources, including drought and

desertification. The Assembly stated as a major concern the protection of

the atmosphere by combating climate change, depletion of the ozone layer,

and transboundary air pollution.2 It also emphasized that poverty and

environmental degradation\ are closely interrelated and require action at

each of the national, regional, and global levels.3 Climate change is a

serious and urgent issue because of the risk of damage and potentially

irreversible impacts on ecosystems, societies, and economies. The costs of

extreme weather events due to climate change, such as floods, rising sea

levels, increased temperatures, droughts, storms, food shortages, spread of

diseases, loss of housing and shelter, cultural extinction, and reduced

biodiversity, are increasing globally. Unfortunately, those with the least

resources are most vulnerable.4

The purpose of this article is to examine the potential use of regional

human rights instruments to support arguments for requiring governments

to take action in response to climate change. The act of filing climate

change based petitions or complaints in regional fora advances innovative

arguments and pushes international law in a new direction. The paper

canvasses jurisprudence of the three human rights regional supervisory

bodies in Europe and the Americas: the European Court of Human Rights,

the Inter-American Court of Human Rights, and the Inter-American

Commission on Human Rights. Part II of the article considers the

connection between negative impacts of climate change on human rights.

Part III adopts a comparative approach that highlights the differences and

similarities between the European Court of Human Rights’ (ECHR) case

law, and the jurisprudence set forth by the Inter-American Court of Human

Rights (IACtHR) and the Inter-American Commission on Human Rights

(IACHR). The paper focuses on those human rights that have been

recently interpreted as protecting a right to a life and an environment of a

particular quality. These rights include the right to life, the right to

preservation of health, the right to use and enjoyment of property, the right

to enjoy the benefits of culture, the right to private and family life, and the

right to public information. Part IV examines two petitions that have been

2. Id. at Preamble.

3. Id. at 12(a).

4. Intergovernmental Panel on Climate Change, Fifth Assessment Report on Climate Change

2014: Impacts, Adaptation, and Vulnerability, Working Group II, Summary for Policy Makers: IPCC

WGII AR5 (2014), available at http://ipcc-wg2.gov/AR5/images/uploads/IP CC_WG2AR5

_SPM_Approved.pdf [hereinafter Fifth Assessment Report on Climate Change 2014]. The

Intergovernmental Panel on Climate Change was established by the United Nations Environment

Programme and the World Meteorological Organization in 1988 to provide a scientific assessment

reports on climate change and its potential impacts.
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presented to the Inter-American Commission on Human Rights with an

approach to climate change: the Inuit petition5 and the Athabaskan

petition.6 Part V concludes with reflections on the extent to which human

right claims regarding climate change are preconditioned to succeed.

II. ADVERSE IMPACTS OF CLIMATE CHANGE ON INDIVIDUALS

Climate change has been defined by the UN Framework Convention

on Climate Change (UNFCCC) as “a change of climate which is attributed

directly or indirectly to human activity that alters the composition of the

global atmosphere and which is in addition to natural climate variability

observed over comparable time periods.”7 Climate change has negative

effects on individuals and on societies on all continents and across the

oceans. These impacts have been described by the Fifth Assessment Report

on Climate Change 2014 as the “effects on natural and human systems of

extreme weather and climate events and of climate change . . . [that]

generally refer to the effects on lives, livelihoods, health, ecosystems,

economies, societies, cultures, services, and infrastructure due to the

interaction of climate changes.”8 Amongst the main impacts of climate

change, the Fifth Assessment Report on Climate Change 2014 highlights

the following:

 changing precipitation or melting snow and ice are altering

hydrological systems, which affects water resources in terms of

quantity and quality;

 many terrestrial, freshwater, and marine species have shifted their

geographic ranges, seasonal activities, migration patterns,

abundances, and species interactions;

 a wide range of regions and crops have been affected negatively,

impacts that relate mainly to production aspects of food security;

5. Inuit Circumpolar Conference, Petition to the Inter-American Commission on Human Rights

Seeking Relief from Violations Resulting from Global Warming caused by Acts and Omissions of the

United States (December 7, 2005), available at http://www.inuitcircumpolar.com/uploads/3/0/5

/4/30542564/finalpetitioni cc.pdf [hereinafter Inuit Petition].

6. Arctic Athabaskan Council, Petition to the Inter-American Commission on Human Rights

Seeking Relief from Violations of the Rights of Arctic Athabaskan Peoples Resulting from Rapid

Arctic Warming and Melting caused by Emissions of Black Carbon by Canada (Apr. 23, 2013),

available at http://earthjustice.org/sites/default/files/AAC_PETITION_13-04-23a.pdf [hereinafter

Athabaskan Petition].

7. Intergovernmental Negotiating Committee for a Framework Convention on Climate Change,

Report of the Intergovernmental Negotiating Committee for a Framework Convention on Climate

Change on the Work of the Second Part of its Fifth Session art. 1, 1771 U.N.T.S. 107, S. Treaty Doc

No. 102-38, U.N. Doc. A/AC.237/18 (Part II)/Add.1, 31 ILM 849, 4 (1992), available at

http://unfccc.int/resource/docs/a/18p2a01.pdf.

8. Fifth Assessment Report on Climate Change 2014, supra note 4, at 5.
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local changes in temperature and rainfall have altered the

distribution of some water-borne illnesses and disease vectors;

 climate-related extremes, such as heat waves, droughts, floods,

cyclones, and wildfires, reveal significant vulnerability and

exposure of some ecosystems and many human systems; and

 climate-related hazards affect poor people’s lives directly through

impacts on livelihoods, reduction in crop yields, or destruction of

homes, and indirectly through increased food prices and food

insecurity. 9

These current and identified impacts of anthropogenic climate

change necessarily connect with core human rights, and imply threats to

the human rights of life, health, use and enjoyment of property, affectation

of private life, and livelihood and access to benefits of culture, among

others. These human rights are enshrined in diverse international

conventions and declarations around the globe. In light of the fact that

states are not fulfilling their obligations and commitments to mitigate

greenhouse gas emissions,10 the human rights systems that are already in

place represent a forum for those who are negatively affected by climate

change to receive retribution for harm caused by such emissions.

Litigation at the regional level has been used as a resource only recently

to argue human rights violations due to climate change, and the outcome

remains unclear. The following section assesses the relationship between

the negative effects of climate change and human rights through the work

of the Inter-American and European systems of human rights.

III. LINKING CLIMATE CHANGE AND HUMAN RIGHTS THROUGH THE

WORK OF THE INTER-AMERICAN AND EUROPEAN HUMAN RIGHTS

SYSTEMS

Three human rights systems exist to supervise the protection of

human rights at a regional level: the Inter-American human rights system,

the European human rights system, and the African human rights system.

The Inter-American human rights system’s jurisdiction extends along the

Americas, from Canada to Argentina. The European human rights system

jurisdiction extends to all State Parties of the Council of Europe. Finally,

9. Id. at 6-8.

10. LAVANYA RAJAMANI, ET AL., THE ROLE OF COMPLIANCE IN AN EVOLVING CLIMATE REGIME,

IN PROMOTING COMPLIANCE IN AN EVOLVING CLIMATE REGIME 1-5 (Jutta Brunnee, et al. eds., 2012).

Under the Kyoto Protocol to the Framework Convention on Climate Change, state parties committed

to reduce greenhouse gas emissions by a certain date. See Kyoto Protocol: Targets for the first

commitment period, UNITED NATIONS: FRAMEWORK CONVENTION ON CLIMATE CHANGE, available

at http://unfccc.int/kyoto_protocol/items/3145.php (last visited Nov. 7, 2014) (Countries included in

Annex B to the Kyoto Protocol for the first commitment period and their emissions targets).
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the African human rights system protects the human rights of the States

Parties of the African Continent. The latter will not be analyzed in this

paper.

The Inter-American human rights system11 is based on the work of

the Inter-American Commission on Human Rights (IACHR),12 located in

Washington D.C., and the Inter-American Court of Human Rights

(IACtHR)13, situated in the city of San José, Costa Rica. It has two main

legal instruments: the American Declaration of Rights and Duties of Man14

and the American Convention of Human Rights.15 The European human

rights system16 is based on the work of the European Court of Human

Rights (ECHR),17 located in Strasbourg, France, and the European

11. The Organization of American States came into being in 1948 with the adoption in Bogota,

Colombia, of the Charter of the Organization of American States. The Inter-American Human Rights

System was developed sixty-five years ago, within the context of the OAS.

12. The IACHR was created in 1959 as an autonomous body of the OAS in Washington D.C.

The first seven commissioners were elected the following year. The Charter establishes the IACHR as

one of the principal organs of the OAS (article 106) whose function is to promote the observance and

protection of human rights and to serve as a consultative organ of the OAS in these matters. The

commission is endowed with specific powers to analyze the human rights situation in the Americas,

to monitor the human rights situation in the Member States, and to make recommendations in order to

protect human rights in the region.

13. In 1969, the OAS adopted the American Convention creating the IACtHR. The Court’s first

hearing was held on June 29-30, 1979 at the OAS’s headquarters in Washington, D.C. The IACtHR

is an autonomous judicial institution whose objective is to apply and interpret the American

Convention. To attain this objective, the Court has two functions: a judicial function, and an advisory

function.

14. The American Declaration of the Rights and Duties of Man was adopted the same year as

the Charter of the OAS, proclaiming both regional agreements as the fundamental principles of the

Organization. O.A.S., Charter, entered into force December 13, 1951, 119 U.N.T.S. 3 and O.A.S.,

Ninth International Conference of American States, American Declaration on the Rights and Duties

of Man, OP OEA/Ser L/V/II 82/Doc 6, rev. 1 (1992) at 17, Preamble [hereinafter American

Declaration].

15. In 1969, the American Convention on Human Rights was adopted in San José, Costa Rica.

The American Convention provided treaty-level protection to principles previously included in the

American Declaration. The American Convention on Human Rights was outfitted with a full

complement of economic, social and cultural rights through the Additional Protocol to the American

Convention on Human Rights in the Area of economic, social and cultural Rights. Organization of

American States, American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144

U.N.T.S. 123, available at http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human

_Rights.pdf [hereinafter American Convention]. See also Organization of American States, Additional

Protocol to the American Convention on Human Rights in the Area of Economic Social, and Cultural

Rights, Nov. 17, 1988, O.A.S.T.S. No. 69, available at http://www.oas.org/juridico/english/treaties/a52.html, [hereinafter Protocol of San Salvador].

16. The European system began when ten Western European States signed the Statute of the

Council of Europe (COE) in 1949. Since then the COE has extent the total memberships to forty-seven

member states from Central and Eastern Europe. The Statute of the COE gathers the values, principles

and goals of the organization, emphasizing the respect and protection of human rights.

17. Originally two bodies were established to ensure the observance of the commitments

undertaken by the European Convention: the European Commission of Human Rights and the
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Committee of Social Rights (ECSR).18 Its two main regional instruments

are the European Convention for the Protection of Human Rights and

Fundamental Freedoms19 and the European Social Charter.20

In order to understand the relevance of the role that the European and

Inter-American Human Rights systems could play on climate change

litigation, it is necessary to focus on two aspects: (1) the extent to which

violations to certain human rights could be used to take cases before the

supervisory bodies; and (2) the scope of the jurisprudence that could be

used towards future claims on this topic.

A. Right to Life

The right to life is without doubt the paramount of all rights. The rest

of the human rights depend on the existence of life itself for their

operation. This right is also recognized as preeminent, given that

violations can never be remedied. The American Declaration establishes

in Article I that “every human being has the right to life.”21 In the same

vein, the American Convention states that “every person has the right to

European Court of Human Rights. Additionally, the Committee of Ministers and the Secretary General

of the CEO played a role in the supervisory mechanism. The European Convention provides for

individual complaints and interstate petitions. Protocol 11, which came into force in 1998, abolished

the Commission, enlarged the Court, and made it permanent. The protocol allowed individuals to take

cases directly to it. Although established on January 21, 1959, when its first members were elected by

the Consultative Assembly of the COE, the Court only became a full-time institution in 1998, under

Protocol 11. The European Convention provides for individual and interstate petitions. Any state party

on the convention or any individual seeking relief from alleged violations of their human rights can

lodge directly with the Court based in Strasbourg, France. The system of consider individual

complaints “is the hallmark of the European Convention regime”. All final judgments are binding on

the respondent State concerned. The responsibility for supervising the execution of the judgments lies

within the Committee of Ministers of the COE. HENRY STEINER ET AL., INTERNATIONAL HUMAN

RIGHTS IN CONTEXT 939 (3rd ed. 2008).

18. The mission of the European Committee of Social Rights (ECSR) is to judge that States are

in conformity in law and in practice with the provisions of the European Social Charter. In respect to

national reports, the Committee adopts conclusions; in regards to collective complaints, it adopts

decisions. The ECSR is not authorized to process individual complaints. See European Committee of

Social Rights, COUNCIL OF EUROPE, available at http://www.coe.int/t/dghl/monitoring/soc

ialcharter/ECSR/ECSRdefault_en.asp (last visited Nov. 10, 2014).

19. After the COE had been founded, the European Convention for the Protection of Human

Rights and Fundamental Freedoms was signed in 1950 and entered into force in 1953. The European

Convention guarantees core civil and political rights and it is open to adherence only by members of

the COE. The original list of rights and freedoms of the European Convention was later expanded by

additional protocols that are binding on the ratifying state. STEINER ET AL., supra note 18, at 937.

Convention for the Protection of Human Rights and Fundamental Freedoms E.T.S. 5; 213 U.N.T.S.

221, COUNCIL OF EUROPE (Nov. 4, 1950), E.T.S. 5; 213 U.N.T.S. 221 available at

http://www1.umn.edu/humanrts/instree/z17euroco.html [hereinafter European Convention].

20. Council of Europe, Revised European Social Charter, May 3, 1996, E.T.S. 163, available at

http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm [hereinafter European Charter].

21. American Declaration, supra note 14, art. I.
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have his life respected.”22 Article 2 of the European Convention proclaims

that the right to life shall be protected by law.23 In General Comment No.

6, the United Nations Human Rights Committee (CCHR)24 has stated that

the right to life is “the supreme right from which no derogation is permitted

even in time of public emergency,”25 and noted that the information

concerning this right has often been limited to only a few aspects of this

right, and that it should not be interpreted this narrowly. The right to life

cannot be interpreted in a restrictive manner as its protection will

sometimes require states to adopt positive measures.26 The CCHR has

pointed out that the scope of protection of the right to life should be

extended to an environmental dimension in order “to increase life

expectancy.”27 Both the European and the Inter-American systems have

strengthened the CCHR position.

In Öneryildiz v. Turkey,28 the European Court of Human Rights

decided its first environmental case involving loss of life. The ECHR held

that the positive obligation to take all appropriate steps to safeguard life

entails, above all, a primary duty on the State to put in place a legislative

and administrative framework designed to provide effective deterrence

against threats to the right to life.29 This obligation indisputably applies in

the particular context of dangerous activities, where special emphasis must

be placed on regulations that are geared to the unique features of the

activity in question, particularly with regard to the level of the potential

risk to human lives. These regulations must govern the establishment,

licensing, operation, security, and supervision of the activity. The

regulations must also make it compulsory for all those concerned to take

22. American Convention. supra note 15, art. 4.

23. European Convention, supra note 19, art. 2.

24. United Nations Human Rights Committee, UNITED NATIONS HUMAN RIGHTS: OFFICE OF THE

HIGH COMMISSIONER FOR HUMAN RIGHTS, available at http://www.ohchr.org/EN/HRBodi

es/CCPR/Pages/CCPRIntro.aspx (last visited Feb. 13, 2015).

25. Human Rights Comm., General Comment No. 6: Article 6 (Right to Life), 16th Sess.,¶ 1,

U.N. Doc. A/37/40 (Apr. 30, 1982), available at http://tbinternet.ohchr.org/_layouts/treatybodyext

ernal/TBSearch.aspx?Lang=en&amp;TreatyID= 8&amp;DocTypeID=11.

26. Id. ¶ 5.

27. Id.; see also Timo Koivurova, et al., Climate Change and Human Rights, in 21 CLIMATE

CHANGE AND THE LAW, IUS GENTIUM: COMPARATIVE PERSPECTIVES ON LAW AND JUSTICE 287, 289

(Erkki J. Hollo et al. eds., 2013).

28. Mr. Öneryildiz lived in a slum area of Istanbul built around a rubbish tip under the authority

and responsibility of the main City Council. An expert report noted that no measures had been taken

to prevent a possible explosion of methane gas from the tip. Two years later there was such an

explosion. The refuse erupting from the pile of waste buried eleven houses, including his, and he lost

nine members of his family. The applicant’s main argument was that the accident had occurred as a

result of negligence on the part of the relevant authorities. Oneryildiz v. Turkey (No. 48939/99), Eur.

Ct. H.R., 657 (2004) [hereinafter Oneryildiz].

29. Id. ¶ 80
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practical measures to ensure the effective protection of citizens whose

lives might be endangered by the inherent risks, while placing particular

emphasis on the public’s right to information.30

In Budayeva v. Russia,31 the European Court of Human Rights

reaffirmed the State’s obligation to safeguard the lives of those within its

jurisdiction, emphasizing that special importance must be placed on

regulations. “[Regulations] must govern the licensing, setting up,

operation, security and supervision of the activity and must make it

compulsory for all those concerned to take practical measures to ensure

the effective protection of citizens whose lives might be endangered by the

inherent risks.”32

The Inter-American Court of Human Rights has also addressed

violations of the right to life. In Yakye Axa v. Paraguay,33 the Court

emphasized the crucial importance of the right to life given that the

realization of the other rights depends on its protection. Essentially this

right includes not only the right of every human being not to be arbitrarily

deprived of his life, but also “the right that conditions that impede or

obstruct access to a decent existence should not be generated.”34 The Court

has stressed that States have an obligation to protect and ensure the right

to life through generating minimum living conditions that are compatible

with the dignity of the human person and by not creating conditions that

hinder or impede upon such dignity. States have the duty to take “positive,

concrete measures geared toward fulfillment of the right to a decent life,

especially in the case of persons who are vulnerable and at risk, whose

care becomes a high priority.”35 What’s more, in Sawhoyamaxa vs.

30. Id. ¶ 90.

31. This case concerned events between July 18-25, 2000, when a mudslide led to a catastrophe

in the Russian town of Tyrnauz; it threatened the applicants’ lives and caused eight deaths, among

them the husband of one of the applicants. The applicants stated that the national authorities were

responsible for the death of Mr. Budayeva, for putting their lives at risk, and for the destruction of

their property, as a result of the authorities' failure to mitigate the consequences of the mudslide, and

that no effective domestic remedy was provided to them in this respect. Budayeva and Others v.

Russia, App. No. 15339/02, 21166/02, 20058/02, 11673/02 &amp; 15343/02, 103 Eur. Ct. H.R. (2008),

available

at

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-85436

[hereinafter

Budayeva].

32. Id. ¶ 132.

33. In this case Paraguay did not ensure the ancestral property rights of the Yakye Axa

Indigenous Community because a Community’s land claim had been processed since 1993 with no

satisfactory solution. This made it impossible for the Community to own and possess their territory,

keeping them in a vulnerable situation in terms of food and medical and public health care, as well as

constantly threatening the survival of the members of the Community. Yakye Axa Indigenous

Community v. Paraguay, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No.

125 (June 17, 2005) [hereinafter Yakye Axa].

34. Id.

35. Id. ¶ 162.
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Paraguay,36 the IACtHR held that states must adopt the necessary

measures to create an adequate statutory framework to discourage any

threat to the right to life.37

In order for this positive obligation to arise, it must be determined

that at the moment of the occurrence of the events, the authorities knew or

should have known about the existence of a situation posing an immediate

and certain risk to the life of an individual or of a group of individuals, and

that the necessary measures were not adopted within the scope of their

authority, which could be reasonably expected to prevent or avoid such

risk.38

In Xákmok,39 the IACtHR declared that Paraguay violated the right to

life because it failed to take the required positive measures, within its

powers, that could reasonably be expected to prevent or to avoid the risk

to life.40 In the same vein, in Sarayaku,41 the Court held that Ecuador was

responsible for having put at grave risk the rights to life and physical

integrity of the Sarayaku People.42

The European Court of Human Rights and the Inter-American Court

of Human Rights have been progressively acknowledging situations where

36. In this case, Paraguay had not ensured the ancestral property right of the Sawhoyamaxa

Community, as in their claim for territorial rights was pending since 1991 and was not satisfactorily

resolved to that date. This barred the Community from title to and possession of their lands, and has

implied keeping it in a state of nutritional, medical, and health vulnerability, which constantly

threatened their survival and integrity. Sawhoyamaxa Indigenous Community v Paraguay, Merits,

Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No 146 (Mar. 29, 2006) [hereinafter

Sawhoyamaxa].

37. Id. ¶ 153.

38. Id. ¶ 155. The IACtHR is inspired by the ECHR judgment in Oneryildiz. Oneryildiz, supra

note 28.

39. This case relates to Paraguay’s international responsibility for the failure to ensure the right

of the Xákmok Kásek indigenous community to their ancestral property because the actions

concerning the territorial claims of the community were being processed since 1990 and were not

decided satisfactorily, making it impossible for the Community to access the property and take

possession of their territory, but, also, keeping the Community in a vulnerable situation with regard to

food, medicine, and sanitation that continuously threatened the community’s integrity and the survival

of its members. Case of the Xákmok Kásek Indigenous Community v. Paraguay, Merits, Reparations,

and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 214, ¶ 234 (Aug. 24, 2010) [hereinafter

Xákmok].

40. Id. ¶ 234.

41. This case concerns the granting by Ecuador of a permit to a private oil company to carry out

oil exploration and exploitation activities in the territory of the Sarayaku People without previously

consulting them or obtaining their consent. Thus, the company began the exploration phase, and even

introduced high-powered explosives in several places on indigenous territory, creating an alleged

situation of risk for the population because, for a time, this prevented them from seeking means of

subsistence and limited their rights to freedom of movement and to cultural expression. Case of the

Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, Judgment, Inter-Am. Ct.

H.R. (ser. C) No 245, ¶ 23 (Jun. 27, 2012) [hereinafter Sarayaku].

42. Id. ¶ 249.
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