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THIRD SECTION



CASE OF TELEGRAAF MEDIA NEDERLAND LANDELIJKE

MEDIA B.V. AND OTHERS v. THE NETHERLANDS

(Application no. 39315/06)



JUDGMENT



STRASBOURG

22 November 2012



FINAL

22/02/2013

This judgment has become final under Article 44 § 2 of the Convention. It may be

subject to editorial revision.
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In the case of Telegraaf Media Nederland Landelijke Media B.V.

and Others v. the Netherlands,

The European Court of Human Rights (Third Section), sitting as a

Chamber composed of:

Josep Casadevall, President,

Egbert Myjer,

Corneliu Bîrsan,

Alvina Gyulumyan,

Ineta Ziemele,

Luis López Guerra,

Kristina Pardalos, judges,

and Marialena Tsirli, Deputy Section Registrar,

Having deliberated in private on 19 June and 23 October 2012,

Delivers the following judgment, which was adopted on that

last-mentioned date:



PROCEDURE

1. The case originated in an application (no. 39315/06) against the

Kingdom of the Netherlands lodged with the Court under Article 34 of the

Convention for the Protection of Human Rights and Fundamental Freedoms

(“the Convention”) by a limited liability company (besloten vennootschap

met beperkte aansprakelijkheid) incorporated under Netherlands law,

Uitgeversmaatschappij De Telegraaf B.V.; two Netherlands nationals,

Mr Joost de Haas and Mr Bart Mos; and also by two associations with legal

personality under Netherlands law, Nederlandse Vereniging van

Journalisten (Netherlands Association of Journalists) and Nederlands

Genootschap

van

Hoofdredacteuren

(Netherlands

Society of

Editors-in-Chief), on 29 September 2006.

2. The applicants were represented by Mr R.S. Le Poole and Mr M.A. de

Kemp, lawyers practising in Amsterdam. The Netherlands Government

(“the Government”) were represented by their Agent, Mr R.A.A. Böcker of

the Ministry for Foreign Affairs.

3. The applicants alleged a violation of Article 10 of the Convention in

that measures including the use of special powers had been taken against

them in order to identify their journalistic sources. The second and third

applicants alleged in addition that they had been victims of violation of

Article 8 of the Convention resulting from the use of special powers of

surveillance.

4. By a partial decision of 18 May 2010, the Court decided to adjourn

the examination of the above complaints in respect of

Uitgeversmaatschappij De Telegraaf B.V., Mr De Haas and Mr Mos
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(hereafter “the applicants”) and declared the application inadmissible in

respect of Nederlandse Vereniging van Journalisten and Nederlands

Genootschap van Hoofdredacteuren. It was also decided to rule on the

admissibility and merits of the application at the same time (former

Article 29 § 3).

5. The applicants and the Government each filed written observations

(Rule 59 § 1).

6. A hearing took place in public in the Human Rights Building,

Strasbourg, on 19 June 2012 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr R. BÖCKER, Ministry of Foreign Affairs,

Dr M. KUIJER, Ministry of Security and Justice,

Mr P. VAN SASSE VAN YSSELT, Ministry of the Interior

and Kingdom Relations,

Mr R. DIELEMANS, Ministry of the Interior

and Kingdom Relations,

Ms J. JARIGSMA, Public Prosecution Service,

(b) for the applicants

Mr R.S. LE POOLE, Advocaat,

Mr M. DE KEMP, Advocaat,

Mr J. DE HAAS,

Mr B. MOS,

Ms H.M.A. VAN MEURS-BERGSMA, Head of Legal

Department, Telegraaf Media Nederland

Landelijke Media B.V.,



Agent,



Advisers;



Counsel,

Applicants,



Adviser.



The Court heard addresses by Mr Böcker, Mr De Kemp and Mr Le

Poole, and also their answers to its questions.



THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

7. The first applicant is a limited liability company incorporated under

Netherlands law. Its business includes publishing the mass-circulation daily

newspaper De Telegraaf. Originally called Uitgeversmaatschappij De

Telegraaf B.V., it changed its name to Telegraaf Media Nederland

Landelijke Media B.V. on 5 January 2011.
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8. The second applicant, Mr Joost de Haas, is a Netherlands national

born in 1967 and resident in Bovenkarspel. He is a journalist.

9. The third applicant, Mr Bart Mos, is a Netherlands national born in

1963 and resident in Ridderkerk. He too is a journalist.

A. The newspaper articles

10. On Saturday 21 January 2006, the newspaper De Telegraaf

published on its front page an article couched in the following terms:

“AIVD secrets in possession of drugs mafia

Top criminals made use of information

By Joost De Haas and Bart Mos

Amsterdam, Saturday

State secrets (staatsgeheime informatie), obtained from investigations of the

Netherlands secret service AIVD [Algemene Inlichtingen- en Veiligheidsdienst,

General Intelligence and Security Service] circulate in the criminal circuit of

Amsterdam.

Complete investigations into the drugs and weapons dealer Mink K., who is labelled

‘a danger to the State’ (staatsgevaarlijk), are thus known to individuals concerned in

the criminal world (onderwereld). This appears from documents and statements with

which this newspaper has been acquainted.

It appears from the documents that the secret service has over a period of years

carried out investigations and directed infiltrations relating to Amsterdam drugs

criminals. The intervention of the service was prompted by, among other things,

strong presumptions of the existence of corruption within the Amsterdam police force

and the Public Prosecution Service (openbaar ministerie). For that reason the secret

service decided, in the late nineties, to recruit an informant in close proximity to Mink

K. According to this informant, corruption was so rampant that liquidations were

actually carried out using weapons seized by the police.

Threat

It appears from the documents that the AIVD considered top criminal Mink K. to be

a threat to the legal order, as he reserved millions each year to bribe police and

prosecution service officials. In addition, K. was thought to have enormous stocks of

weapons at his disposal, including large quantities of semtex and ‘hundreds of antitank missiles’. The links which K. was thought to maintain with terror groups such as

Hezbollah and ETA were disquieting. The documents have been returned to the AIVD

by De Telegraaf.

Incidentally, [the Ministry of] Defence yesterday reported the loss of a memory

stick containing confidential information of the Military Intelligence and Security

Service (Militaire Inlichtingen- en Veiligheidsdienst, MIVD).”
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11. On an inside page, the same issue carried an article by the same two

authors giving details including the informant’s code name and that of a

second informant operating in the periphery of the criminal organisation.

12. The following day, Sunday 22 January 2006, De Telegraaf published

an article, again naming Mr De Haas and Mr Mos as authors, in which it

was suggested that highly secret information concerning the AIVD’s

investigations had been made available to criminals including Mink K.

13. In the evening of Sunday 22 January 2006 the public service

television broadcaster NOS broadcast an interview with the then Minister of

Justice (Minister van Justitie), Mr J.P.H. Donner, on the eight o’clock news.

Minister Donner stated the following:

“So this is about people who may be involved in the AIVD who publish documents

to the outside world in this way. That is what must absolutely be prevented. Of course

it is afterwards to be deplored that State secrets find their way into the newspapers.

Once again, I also find that De Telegraaf has cited [them] in very general terms and

not directly. So as far as that goes, they have been circumspect in their use. But that is

quite another matter. My point is that this kind of thing ought not to be made public.”



14. On Monday 23 January 2006 De Telegraaf announced that the

AIVD had lodged a criminal complaint concerning the unlawful disclosure

of State secrets. The AIVD had reportedly stated that they had no proof that

Mink K. had been able to bribe police and Public Prosecution Service

officials, and that the documents in question had been leaked by an AIVD

member.

15. In the days that followed, De Telegraaf published further material

including allegations that Mink K. had had meetings with Government

ministers (as well as the latter’s denials).

B. Parliamentary documents

16. On 24 January 2006 the Minister of the Interior and Kingdom

Relations (Minister van Binnenlandse Zaken en Koninkrijksrelaties) sent a

white paper to the Speaker of the Lower House of Parliament

(parliamentary year 2005-06, 29876, no. 11). It was stated that the

predecessor of the AIVD, the BVD (Binnenlandse Veiligheidsdienst,

National Security Service), had undertaken an investigation between 1997

and 2000 into allegations of corruption of public officials by Mink K. but

that no such cases of corruption had come to light. It was not yet known

how and when classified documents pertaining to this investigation had

become known outside the BVD/AIVD, although there was thought to be

no leak from within the police or Public Prosecution Service. De Telegraaf

had reported that the documents, which had been circulating in criminal

circles for some time already, had been obtained from criminal contacts and

suggested that they had been leaked by serving or former agents of the BVD

or AIVD. The documents which De Telegraaf had returned comprised an
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incomplete collection of raw data from which no conclusions could be

drawn.

17. Also on 24 January 2006 the Committee on the Intelligence and

Security Services of the Lower House of Parliament was informed by

confidential letter about the secret operational particulars of the

investigation instituted by the AIVD.

18. The matter gave rise to discussion in the Lower House on several

occasions in the course of 2006. At the close of these, the Minister wrote to

the Lower House on 20 December 2006. His letter concluded as follows:

“There has been what can properly be called a serious incident (Er is sprake van een

ernstig incident geweest): a considerable collection of copied documents from a

closed working file of the BVD has been taken out of the building in defiance of the

rules. Operational AIVD research and research by the National Police Internal

Investigations Department (rijksrecherche) indicate that this was probably done by a

former BVD staff member, who would have had the opportunity to do so until August

2000. Possibly via third parties, the documents subsequently came into the possession

of De Telegraaf, which published information about this in January of this year. I

would point out that final conclusions about the way in which these compromising

facts took place can formally be drawn only when the proceedings against the

suspected former staff member have been brought to a close.

The compromised documents provide an insight into the BVD’s operational

knowledge levels at that time within the task area of public-sector integrity and in the

BVD’s working methods relating to that task area. Damage to investigations in

process and the consequences of the working methods then in use (modus operandi)

becoming known is relatively limited. Risks to agents and/or informants cannot

however be excluded. Where necessary, operational measures have been taken to limit

these risks.

A reassessment in the light of the security rules in force then and now shows that

there is little to be gained from more regulation. Compliance and supervision of

compliance with rules and regulations will however need to be strengthened. The

updated security plan and internal communication on that subject will so ensure.

Technical measures, such as the introduction of new security technology in authorised

systems, and measures within the area of personnel management, such as the

continuation of sound security investigations and reviews of new and existing staff,

will also contribute to a further reduction of security risks. Extreme alertness to

signals which might indicate security risks and better (social) control of non-securityconscious behaviour are indispensible in this connection.

I also conclude from the investigations that security which will completely prevent

deliberate compromising [of secret information] is not achievable. It will never be

possible to exclude that staff members who are authorised to take cognisance of State

secrets and who deliberately seek to inflict harm will be able deliberately and

unauthorised to carry State secrets outside the AIVD buildings by some means or

other.

There has to be a balance between maximum security and an effective working

process. Based on regulation and direction in compliance with regulation, among
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other things, risks of confidential information being compromised can be reduced to a

minimum. Even so, a residual risk as regards the human factor will always exist.”



C. The surrender order addressed to the first applicant

19. On 26 January 2006 a detective chief superintendent of the National

Police Internal Investigations Department (hoofdinspecteur van

politie-rijksrecherche) issued an order addressed to [a subsidiary of] the first

applicant for the surrender of “document(s) and/or copy(ies), with State

secrets concerning operational activities of the [BVD] and/or the [AIVD].”

20. On 30 January 2006 the first applicant’s legal counsel entered into

an agreement with the public prosecutor aimed at protecting the identity of

the source of the information set out above for as long as was necessary for

the Regional Court to assess whether the surrender order was barred for

reasons of source protection. Since the originals of the documents in

question (copies had already been returned) might bear fingerprints or other

traces capable of identifying this person, they were placed in a container by

a notary and sealed, after which the container with the documents was

handed over to the investigating judge to be kept in a safe unopened

pending the outcome of objection proceedings intended to be brought.

21. The first applicant in fact lodged an objection with the Regional

Court of The Hague by post on 23 February 2006 (received at that court’s

registry on 28 February). Relying on Article 10 of the Convention, it

invoked what it considered to be the journalistic privilege against the

disclosure of sources. It argued in this connection, inter alia, that

Mr De Haas and Mr Mos had exercised due care in that they had disclosed

neither the identity of AIVD members or informants nor that service’s

specific modus operandi or the current state of its information.

22. A hearing in chambers (raadkamer) took place on 17 March 2006.

The first applicant, in the person of its counsel Mr Le Poole, was informed

by the presiding judge of its status of suspect in a criminal case and

reminded of its right to refuse to answer questions; the applicants

Mr De Haas and Mr Mos attended as interested parties. The first applicant

offered to destroy the documents in question. The official record of the

hearing contains the following, inter alia:

“The public prosecutor again addressed the court and stated, in brief, as follows:

- Examining the documents to discover their source is not the first priority, but if the

opportunity arises it will certainly be used.

- Moreover, it is up to the AIVD to decide whether the documents which are

currently held in the office of the investigating judge are indeed all the documents

which the applicant may have had in its possession.

...
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Counsel for the [first applicant] also stated, in brief, as follows:

- In view of the protection of the source the [first applicant] cannot afford to risk an

examination of the documents.

- [The first applicant] has been restrained (terughoudend) in publishing information

from these sources [i.e. the documents], it is known in any case that Mink K. has

known their content for some time already, so that publication has not led to any

serious danger.

- In my view the public prosecutor’s comparison with a firearm is inapposite. After

all, [the first applicant] offers to destroy the documents immediately and is not

interested in possessing them.

- [The first applicant] has never had an interest in the content of these documents.

The fact that such sensitive AIVD information is circulating in criminal circles is a

news item that should be made known. In this sense also [the first applicant] has

fulfilled its role as public watchdog in a very circumspect fashion (op zeer omzichtige

wijze).

The public prosecutor addressed the court once more and stated, in brief, as follows:

- The source who supplied the documents to [the first applicant] need not

necessarily have been the leak within the AIVD’s organisation. Secret classified

documents belonging to the AIVD vanished on a number of occasions over a given

period, and the present documents could play a role in this investigation.

- It might indeed be possible to determine the identity of the source from an

examination of the documents. However, in the context of the investigation into the

leak within the AIVD, examination of the documents is not necessary in order to

establish the identity of the leak since this can be done simply on the basis of the

content of the documents concerned.

- The present documents should be returned to the State for the simple reason that

they contain secret classified information which should not be circulated in the public

domain. Until such time as it is established that the [first] applicant has indeed

returned all the documents in its possession to the AIVD, destruction of the

documents, as proposed by the applicant, should not be considered.

- Moreover, the [first] applicant has not observed complete restraint in relation to the

publication of the documents. After all, there is no need to quote from them in order to

indicate that they are in criminal hands.”



The applicants Mr De Haas and Mr Mos expressed themselves in support

of the first applicant.

23. The Regional Court gave a decision dismissing the objection on

31 March 2006. Its reasoning included the following:

“The fact that the seized documents may contain fingerprints which may lead the

AIVD or the Public Prosecution Service to the [first applicant’s] source or sources

does not lead the court to find otherwise. As the [first applicant] has correctly argued,

Article 10 of the Convention also comprises the protection of journalistic sources in

order to safeguard the right freely to gather news (recht van vrije nieuwsgaring).
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