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2. Alternatively, declaring that § Title 23, Chapter I, Part 200 of the of the New York

Codes, Rules and Regulations are unconstitutional because they violate the separation-of-powers

doctrine to the extent they are found to have delegated and/or authorized Defendants to

promulgate § Title 23, Chapter I, Part 200 of the of the New York Codes, Rules and

Regulations;

3. Alternatively, enjoining and permanently restraining Defendants and any of their agents,

officers and employees from implementing or enforcing § Title 23, Chapter I, Part 200 of the of

the New York Codes, Rules and Regulations, as purportedly amended by DFS in June 2015, on

the basis that it is unlawfully arbitrary and capricious;

4. Granting such other and further relief as the Court deems just and proper, including fees

and the costs and disbursement of this Proceeding pursuant to CPLR § 8101.

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR § 7804(c), any answer and

supporting affidavits shall be served and filed at least five (5) days before the return date of this

application, and any reply shall be serviced and filed at least one day before the return date of

this application.
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4. Defendants do not have the legal authority to define Virtual Currencies and therefore to

regulate it without the express mandate from the New York State Legislature. The regulation is

arbitrary and capricious in its design and application. The regulation should be struck down.

5. Plaintiff filed three FOIL requests to understand the DFS scientific process of framing the

regulation.



1 2 3



6. Defendants defined Virtual Currencies arbitrarily, with a definition that has no scientific basis

or research, and is riddled with loopholes and is contrary to the specific framework given to the DFS

by the legislature.

7.



“Virtual Currencies” is an oxymoron since the word “Virtual” express the lack of existence,



and Currency mean “Legal Tender” and § Title 23, Chapter I, Part 200.19 (a)(1) instruct the licensee

to include the following verbiage: “virtual currency is not legal tender, is not backed by the

government, and accounts and value balances are not subject to Federal Deposit Insurance Corporation

or Securities Investor Protection Corporation protections;” Defendants recognize by their own logic

that it is not Legal Tender and the legislature clearly frame the DFS mission to regulate what is created

by the states or its federation (legal tender; the existence of a corporation and the securities created by

the issuance of stock certificate, regulation of Insurance brokers.)

8. The Blockchain technology is intricately tied to Encryption Technology and any discussion on

its applications are tied to those on Encryptions. Public Policy makers cannot look at this technology

without talking about Encryption technology.

9. The Blockchain technology was collaboratively developed by and independent community of

Internet programmers without any financial backing from any government using Encryption

1



FOIL Request 14-222 : “Copies of Proposed Drafts Relative to Transitional Bit License and Small Business” hereto

attached as Exhibit A.

2

FOIL Request 2015-061176: “Expenses incurred by NYDFS while reviewing applications for Bit Licenses” hereto

attached as Ex. B.

3

FOIL Request 2015-061185: “phone inquiries to the NYSDFS concerning Bit Licenses” hereto attached as Ex. C.
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technologies that were already protected as free speech and the Ninth Circuit of Appeals rules that

software source code was speech protected by the First Amendment. See Bernstein v. U.S. Dep't of

Justice, 922 F. Supp. 1426 (N.D. Cal. 1996); Bernstein v. U.S. Dep't of Justice, 945 F. Supp. 1279

(N.D. Cal. 1996)

10. Plaintiff has not shown any effort to regulate the “Ithaca Hours” 4 which is a widely known

Local Currency in upstate New York and which is a precursor of the Bitcoin ideology.

11. The United States Supreme Court has ruled several about the use of “something that look and

feel like but isn’t” such as “Virtual” or “Synthetic”, and always side on the side of liberties. See

Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) or McFadden v. United States 576 U.S. ___

(2015)

12. On August 12, 2013, published a Notice of Inquiry on Virtual Currencies to see how it was

related to Criminal Activity, “such as drug smuggling, money laundering, gun running, and child

pornography.”



5



13. New York County District Attorney, Cyrus Vance Jr. monopolized the hearing by :

a. Urging the DFS panel to place strident safeguards on the regulations without a single

shred of scientific evidence;

b. Published on the Manhattan DA website are his remark to the DFS states that: “Law

enforcement must be given appropriate updated tools to address criminal behavior as it

actually exists today.” 6

c. Sent as a written comment to the DFS, Cyrus Vance Jr. arguing that “should bear the

burden of ensuring that its services are not being used or illegitimate and unlawful

4



See Wiki Page on Ithaca Hours at https://en.wikipedia.org/wiki/Ithaca_Hours, attached hereto as Ex. D.

See Notice of Inquiry on Virtual Currencies, August 12, 2013, attached hereto as Ex. E.

6

See Manhattan District Attorney Web Site at

http://manhattanda.org/sites/default/files/1.29.14%20DA%20Vance%20Testimony%20on%20digital%20currency.pdf,

attached hereto as Ex. F

5



-3-



means.” 7 Mr. Vance Jr. is therefore urging the DFS to forgo his burden as an agency of

the Executive branch.

d. Cyrus Vance Jr. opinion on the subject can clearly be read in an August 11, 2015 New

York Times opinion 8 he co-wrote with other prosecutors and notably from France

where they blames Apple and Google for offering full encryption. The premise of those

companies is to prevent anyone; that would also include the criminals, from accessing

the user’s private information. The French Cabinet Member publicly denounced Cyrus

Vance Jr. and his cowriter publicly in a tweet. 9

e. In his opinion in the New York Times he makes where he makes the dubious link of the

inability of solving a Chicago murder with the inability of the French police to prevent

the Charlie Hebdo terrorist attack.

f. Cyrus Vance Jr. clearly consider every citizen a potential criminal and that there should

be safeguard in place and the DFS quickly obliged in the final rules of the regulation.

14. The DFS working group seems to have accepted Cyrus line of reasoning when legislators in

Canada, California, France, and England have concluded the opposite. “However, the report

said excessive alarmism is not needed at this stage” 10 11 12



7



See Manhattan District Attorney written comments to the DFS

http://www.dfs.ny.gov/legal/vcrf_0500/20141023%20VC%20Proposed%20Reg%20Comment%20268%20%20Cyrus%20Vance%20NY%20DA.pdf as Ex. G

8

See Cyrus Vance Jr.’s OpEd on August 12, 2015 New York Times, http://www.nytimes.com/2015/08/12/opinion/applegoogle-when-phone-encryption-blocks-justice.html, attached hereto as Ex. H.

9

See https://twitter.com/AurelienPerol/status/638990604777725952, attached hereto as Ex. I.

10

See article from CoinDesk: French Senate: “Bitcoin offers multiple opportunities for the future” http://cointelegraph.com/news/112228/french-senate-bitcoin-offers-multiple-opportunities-for-the-futureas Ex. J.

11

See Reports from French Senate: “Regulation &amp; Innovation: Republic Authorities and the development of Virtual

Currencies” as Ex. K.

12

See Report from Canadian Senate: “Digital Currency: You can’t Flip this coin!” as Ex. L.
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15. Defendant lives in constant fear that he could inadvertently commit a criminal act and therefore

fears the New York State government when it should feel protected by it. A UN report



13



on the



promotion and protection of the right to freedom of opinion and expression concludes that

“Encryption and anonymity, and the security concepts behind them, provide the privacy and

security necessary for the exercise of the right to freedom of opinion and expression in the digital

age. Such security may be essential for the exercise of other rights, including economic rights,

privacy, due process, freedom of peaceful assembly and association, and the right to life and bodily

integrity. Because of their importance to the rights to freedom of opinion and expression,

restrictions on encryption and anonymity must be strictly limited according to principles of legality,

necessity, proportionality and legitimacy in objective. The Special Rapporteur therefore

recommends the following […]

States should revise or establish, as appropriate, national laws and regulations to promote and

protect the rights to privacy and freedom of opinion and expression. […]

Discussions of encryption and anonymity have all too often focused only on their potential use for

criminal purposes in times of terrorism. But emergency situations do not relieve States of the

obligation to ensure respect for international human rights law. Legislative proposals for the

revision or adoption of restrictions on individual security online should be subject to public debate

and adopted according to regular, public, informed and transparent legislative process. […]

States should promote strong encryption and anonymity. National laws should recognize that

individuals are free to protect the privacy of their digital communications by using encryption

technology and tools that allow anonymity online. Legislation and regulations protecting human

rights defenders and journalists should also include provisions enabling access and providing

support to use the technologies to secure their communications.



16. Defendant argues that the Legislature would have reached a similar conclusion had they had

the opportunity to legislate.

17. Prior to the department releasing the adopted rules, many people have already being

incarcerated for money laundering, and law enforcement officials for corruption. 14



13



See UN Report by Office of the High Commissioner for Human Rights Council titled “Report of the Special Rapporteur

on the promotion and protection of the right to freedom of opinion and expression, David Kaye”

http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session29/Documents/A.HRC.29.32_AEV.doc hereto as

exhibit M

14

See FBI press release on “Former Federal Agents Charged with Bitcoin Money Laundering and Wire Fraud”

https://www.fbi.gov/sanfrancisco/press-releases/2015/former-federal-agents-charged-with-bitcoin-money-laundering-andwire-fraud as Ex. N.



-5-



18. Tide Detergent is even used as currency for illicit exchanges mitigating the DFS belief that

Bitcoin will automatically be used for illicit commerce and the DFS must come to the same realization

has Officer Thompson.

“Thompson realized that since the supply of Tide would be hard to curb, he had to figure out

how to stem the illicit demand. Working from leads provided by inmates and parolees offering

to share details about their own Tide dealings in exchange for a good word with their judge or

parole officer, he and his fellow officers pieced together a loose network of middlemen—

barbershops, nail salons, and drug houses that were taking in bottles to either sell on the side to

their clients or at a deep discount to willing corner stores and pawn shops.” 15

19. Prior to the department releasing the adopted rules, many companies decided to leave New

York State; and the only corporation chartered in New York State prior to the promulgation of the

Bitlicense, applies fees that are 20% higher than the rest of the businesses around the world; and is

currently the sole participant.

20. The real cost of getting licensed is in the hundred thousand dollars which clearly show the lack

of understanding of the DFS in handling the NYS Small Community :

"Applying for the BitLicense is an expensive and difficult process, as many have noted. Some

other firms have chosen to abandon the New York market entirely, rather than comply. We do

not fault them for doing so," said George Frost, executive VP and chief legal officer at

Bitstamp.

Frost estimated the application cost Bitstamp roughly $100,000, including time allocation,

legal and compliance fees. 16

21. The DFS made no provision to safeguard the data handled out in the application from Hackers

that could use the DFS information to breach the licensee companies using. DFS absolve itself by even

forcing the licensee to release DFS by signing an “Authority to Release Information” 17:

“I hereby release you, as the custodian of such records, your employers, officers, employees,

and related personnel, both individually and collectively, from any and all liability for damages

15



See Article from NY Mag titled “Suds for Drug” - http://nymag.com/news/features/tide-detergent-drugs-20131/index2.html hereto as Ex. O

16

See CoinDesk (Bitcoin Trade EZine) article on Cost of Bitlicense at http://www.coindesk.com/real-cost-applying-newyork-bitlicense as Ex. P.

17

See Application “Application forms for: License to Engage in Virtual Currency Business Activity” – hereto as Ex. Q.
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