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Abstract

The first objective of this research proposal is to examine the current definition of ‘disability’

under Section 6 of the Equality Act (2010), hereafter referred to as ‘EqA,’ for employees in

the workplace. The second objective is to critically analyse the definition and its

interpretation and application in cases brought by employees under disability discrimination

claims. The third objective is to evaluate whether or not the legislature have got such

definition right, i.e. ‘have they drafted a definition which promotes enough equality and

provides protection to all of those that need it?’



The main findings of this research proposal are that, on the whole, the current definition of

disability as per Section 6 of the EqA appears to provide a fair level of protection to

employees from disability discrimination. The legislature’s definition is complemented by

numerously encouraging landmark decisions from the courts, which have helped in shaping a

progressive definition of disability. However, there are several significant problems with the

definition that are either restricting the level of protection, or not providing any protection at

all. Accordingly, numerous opportunities to increase equality for employees have been

identified, which can be remedied by suggested reformations of the law. Such suggestions

will involve both short-term and long-term solutions.



This research proposal makes two key recommendations. The first is to enact a Bill before

Parliament as a short-term and immediate measure in rectifying the most important problems

facing equality, caused by a somewhat troublesome Section 6. The second recommendation is

to introduce long-term reform for disability discrimination law. This will be achieved by

moving from a medical model definition of disability, which the current legislation is based

on, towards a social model definition of disability.
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Introduction

Anti-discrimination legislation is essential to any modern civilisation that seeks to provide

protection to its citizens that suffer from discrimination at any level. The rationale behind

such legislation is to promote equality, whether in the workplace or in a wider societal setting.

However, where disability-related discrimination is concerned, such legislation has attracted

immense scrutiny from both academics and the courts, especially in relation to the legal

definition of the word ‘disability.’



As the statistics in Chapter One will demonstrate, a substantial proportion of the current

population will be classed as being disabled at some point in their life. Due to advances in

technology and improved medical expertise in relation to disabilities, the rate of survival for

individuals has been improving1 and is expected to rise year-on-year.2 Accordingly, if antidiscrimination legislation does not evolve to suit the ever-changing needs of those with a

disability, the more problems they will incur with regards to protection, thus resulting in a

greater loss in overall quality to those who seek it.



The current definition of disability has been described as ‘extremely problematic both on a

practical and theoretical basis.’3 As such, the purpose of this research project is to determine

whether such condemnation is actually justified, by examining the current definition of

disability under Section 6 of the EqA.



1



Page 32 of Hepple, B (2011). Equality: The New Legal Framework. Hart Publishing Ltd.

Page 41 of HMSO (2007). Fairness and Freedom: The Final Report of the Equalities Review. London: The

Equalities Review.

3

Page 165 of Woodhams, C. and Corby, S. (2003). Defining Disability in Theory and Practice: A Critique of the

British Disability Discrimination Act (1995). Journal of Social Policy. 1 (32).

2
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Chapter One will present the facts and statistics of disability-related discrimination and

demonstrate why it is so critical for those with a disability to be afforded the protection that

they deserve, as well as examining the aims of such law. This will follow on to Chapter Two,

which will outline the history of the current legislation, the sources of the current legislation,

the types of discrimination that is outlawed, and finishing with a brief explanation of the

current definition under Section 6.



Chapters Three, Four, Five and Six will focus on analysing each requirement of the definition

in greater detail, whilst evaluating the effectiveness of such parts at the end of each chapter.



Chapter Seven will look at options for reform and remedying the situation. It will seek to

answer whether the legislature have got the definition right, and propose reform in the areas

in which it could be improved. This is followed by a final conclusion of the entire research

project, followed lastly, by any key recommendations that the research project proposes as an

attempt to remedy any lapses of equality that are triggered by the current definition.
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Literature Review

This literature review examines the current existing literature relating to the questioned

suitability of the current definition disability in the context of disability-related discrimination

within the legal system of England and Wales.



Whilst the main source of the legislation that governs the definition of disability in regards to

disability-related discrimination is certainly not undisputed, largely Section 6 of the EqA, the

question of whether the definition achieves sufficient equality for those who rely upon it

certainly is. Considering the vast litigation occurring in both courts and employment tribunals

over the definition, despite the Government releasing detailed guidance on interpreting and

applying the definition,4 a research investigation as to the suitability of the definition is thus

rightfully warranted.



It is fair to submit that the majority of research investigations into the definition have resulted

in negative criticism of the definition’s suitability. This is evident from the work of legal

academics over the last two decades such as Burgdorf (1997), Kaplan (1999), Hull (1998),

James (2002), Woodhams and Corby (2003). Fredman (2005), Leonard (2006), and Flacks

(2012) to name a small minority, with Woodhams and Corby deeming the term ‘extremely

problematic.’



These run parallel to criticisms from bodies such as The Equality and Human Rights

Commission (2005), The House of Commons Work and Pensions Committee (2008), and The

4



Office for Disability Issues. (2011). Guidance on Matters to be Taken Into Account In Determining Questions

Relating to the Definition of Disability. Available:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85010/disability-definition.pdf

Last Accessed 1st May 2014.
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