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Abstract
The first objective of this research proposal is to examine the current definition of ‘disability’
under Section 6 of the Equality Act (2010), hereafter referred to as ‘EqA,’ for employees in
the workplace. The second objective is to critically analyse the definition and its
interpretation and application in cases brought by employees under disability discrimination
claims. The third objective is to evaluate whether or not the legislature have got such
definition right, i.e. ‘have they drafted a definition which promotes enough equality and
provides protection to all of those that need it?’

The main findings of this research proposal are that, on the whole, the current definition of
disability as per Section 6 of the EqA appears to provide a fair level of protection to
employees from disability discrimination. The legislature’s definition is complemented by
numerously encouraging landmark decisions from the courts, which have helped in shaping a
progressive definition of disability. However, there are several significant problems with the
definition that are either restricting the level of protection, or not providing any protection at
all. Accordingly, numerous opportunities to increase equality for employees have been
identified, which can be remedied by suggested reformations of the law. Such suggestions
will involve both short-term and long-term solutions.

This research proposal makes two key recommendations. The first is to enact a Bill before
Parliament as a short-term and immediate measure in rectifying the most important problems
facing equality, caused by a somewhat troublesome Section 6. The second recommendation is
to introduce long-term reform for disability discrimination law. This will be achieved by
moving from a medical model definition of disability, which the current legislation is based
on, towards a social model definition of disability.
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Introduction
Anti-discrimination legislation is essential to any modern civilisation that seeks to provide
protection to its citizens that suffer from discrimination at any level. The rationale behind
such legislation is to promote equality, whether in the workplace or in a wider societal setting.
However, where disability-related discrimination is concerned, such legislation has attracted
immense scrutiny from both academics and the courts, especially in relation to the legal
definition of the word ‘disability.’

As the statistics in Chapter One will demonstrate, a substantial proportion of the current
population will be classed as being disabled at some point in their life. Due to advances in
technology and improved medical expertise in relation to disabilities, the rate of survival for
individuals has been improving1 and is expected to rise year-on-year.2 Accordingly, if antidiscrimination legislation does not evolve to suit the ever-changing needs of those with a
disability, the more problems they will incur with regards to protection, thus resulting in a
greater loss in overall quality to those who seek it.

The current definition of disability has been described as ‘extremely problematic both on a
practical and theoretical basis.’3 As such, the purpose of this research project is to determine
whether such condemnation is actually justified, by examining the current definition of
disability under Section 6 of the EqA.

1

Page 32 of Hepple, B (2011). Equality: The New Legal Framework. Hart Publishing Ltd.
Page 41 of HMSO (2007). Fairness and Freedom: The Final Report of the Equalities Review. London: The
Equalities Review.
3
Page 165 of Woodhams, C. and Corby, S. (2003). Defining Disability in Theory and Practice: A Critique of the
British Disability Discrimination Act (1995). Journal of Social Policy. 1 (32).
2
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Chapter One will present the facts and statistics of disability-related discrimination and
demonstrate why it is so critical for those with a disability to be afforded the protection that
they deserve, as well as examining the aims of such law. This will follow on to Chapter Two,
which will outline the history of the current legislation, the sources of the current legislation,
the types of discrimination that is outlawed, and finishing with a brief explanation of the
current definition under Section 6.

Chapters Three, Four, Five and Six will focus on analysing each requirement of the definition
in greater detail, whilst evaluating the effectiveness of such parts at the end of each chapter.

Chapter Seven will look at options for reform and remedying the situation. It will seek to
answer whether the legislature have got the definition right, and propose reform in the areas
in which it could be improved. This is followed by a final conclusion of the entire research
project, followed lastly, by any key recommendations that the research project proposes as an
attempt to remedy any lapses of equality that are triggered by the current definition.
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Literature Review
This literature review examines the current existing literature relating to the questioned
suitability of the current definition disability in the context of disability-related discrimination
within the legal system of England and Wales.

Whilst the main source of the legislation that governs the definition of disability in regards to
disability-related discrimination is certainly not undisputed, largely Section 6 of the EqA, the
question of whether the definition achieves sufficient equality for those who rely upon it
certainly is. Considering the vast litigation occurring in both courts and employment tribunals
over the definition, despite the Government releasing detailed guidance on interpreting and
applying the definition,4 a research investigation as to the suitability of the definition is thus
rightfully warranted.

It is fair to submit that the majority of research investigations into the definition have resulted
in negative criticism of the definition’s suitability. This is evident from the work of legal
academics over the last two decades such as Burgdorf (1997), Kaplan (1999), Hull (1998),
James (2002), Woodhams and Corby (2003). Fredman (2005), Leonard (2006), and Flacks
(2012) to name a small minority, with Woodhams and Corby deeming the term ‘extremely
problematic.’

These run parallel to criticisms from bodies such as The Equality and Human Rights
Commission (2005), The House of Commons Work and Pensions Committee (2008), and The
4

Office for Disability Issues. (2011). Guidance on Matters to be Taken Into Account In Determining Questions
Relating to the Definition of Disability. Available:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85010/disability-definition.pdf
Last Accessed 1st May 2014.
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Ministry of Justice (2013). Despite the definition within the EqA only being drafted in
relatively recent years, it is extraordinary to see little-to-no support from academics on the
current definition, with a small minority only willing to show partial support, Chadwick
(2004) and Butlin (2011).

However, despite dissatisfaction of the current definition, there is a distinct underlying theory
of how improvements to the definition can be made. Generally, this is that the current
definition is unsuitable because it is largely based on the medical model of disability. The
proposed theory suggests that much of that which is unsuitable about the current definition
may be remedied by legislating the definition on a social model of disability instead, Reeve
(2004), McTigue (2007), Wilkinson (2009), Scullion, (2010) Smith and Baker (2010),
Wallace (2010) and Stanley (2013).

Whilst Chadwick’s (2004) paper entitled ‘Defining Impairment and Disability’ is relevant, in
the sense that it touches on topics such as ‘The Disability Discrimination Act (1995),’ ‘The
Individual Definition of Disability,’ and both the ‘Medical and Social Model’s of Disability,’
it does lack critical analysis as to what the definition actually means. Despite this, it provides
more of an evaluation of what the definition should actually be, and unsurprisingly, as most
of the work already cited, Chadwick calls for the need to move the definition towards a social
model. It is also acknowledged that although still relevant in some parts, this paper was
submitted before the drafting and enforcement of Section 6 of the EqA.

Contrariwise, James’ (2002) paper, ‘The Meaning of Disability’ is centred on providing a
critical analysis of the definition of disability. However, there is little discussion of the
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benefits and drawbacks of either the medical model of disability, or the social model of
disability.

One of the very few papers that fuses both of these topics, is Basi’s (2012) paper entitled ‘To
Critically Examine Whether The Definition of ‘Disability’ as Found Within The Equality Act
(2010) Is Satisfactory, in an Employment Law Context.’ This paper addresses a mixture of
‘Historical Analysis,’ ‘The Definition of Disability,’ ‘The Models of Disability,’ and ‘Options
for Reform.’ However, whilst ‘The Definition of Disability’ is explored - it certainly isn’t
critically analysed. It lacks both depth regarding the impact of statutory law, and the effect of
subsequent common law decisions.

Whilst there certainly is sufficient material on the discussions of the various models of
disability, there appears to be a lack of papers with a critical analysis of Section 6 in
particular. Despite the cited body of legal research on the definition, it is acknowledged that
the vast majority of it was written before both the EqA was drafted, and its’ ‘Guide to
Interpretation’5 was distributed. However, it too is recognised that the heart of the current
definition was adopted from as far back as the Disability Discrimination Act (1995), hereafter
referred to as ‘DDA,’ some 20 years ago. This has resulted in the bulk of such research
studies being only somewhat part relevant, compared to the present time of the post-enacted
EqA.

5

Office for Disability Issues. (2011). Guidance on Matters to be Taken Into Account In Determining Questions
Relating to the Definition of Disability. Available:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85010/disability-definition.pdf
Last Accessed 1st May 2014.
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Therefore, this research proposal submits that a paper that thoroughly examines the definition
within Section 6, and the changes – if any, that it has brought is both warranted and required.
As such, this research proposal can expect to make a large contribution to the present material
available. It will be able to provide an overview of the history of the relevant legislation,
statistical data demonstrating why disability-related discrimination is a problem, a critical
analysis of Section 6, and any recommendations for future reform.
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Theory and Methodology
0.0

Theory.

The underlying theory of this research proposal is that:
‘Whilst the definition of disability within Section 6 provides a fair level of
equality for those who suffer from disability-related discrimination, so long as the
definition remains based on the medical model of disability, it will always have
restricted limitations.’

Such theory is based on the current views of numerous academics in the legal journals and
papers cited in the literature review. Although there were other competing theories outlined in
the literature review, they were often held by an academic minority that offered criticism of
the definition, but provided no real attempt as to how to substantially remedy the inequality
that it caused.

0.0

Methodology.

Since this research proposal will focus heavily on utilising previously published secondary
research materials such as statutory legislation, common law cases, legal commentary, and
the re-examination of statistical data, there will be no implementation of primary research
methods. The research proposal will not include any quantitative research analysis, but will
instead focus on the use of qualitative research analysis of the law, which will help to explain
why and how the law operates as it does.

These particular methods have been chosen above others because they will replicate the
methods used in the relevant texts cited in the literature review, which have all proven to be
successful in establishing themselves as quality research papers. The only foreseen restriction
Page 7

of such choices is that there will be no opportunity to carry out primary research relating to
the research.
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Chapter One - An Introduction to the Issue of Disability
1.1

The Statistics.

The Office For Disability Issues states that over 11.2 million people in Great Britain are
classed as having a disability, of whom 5.2 million are adults of working age, 6 5.2 million are
over state pension age 7 and 0.8 million are children. 8 This estimate covers the number of
people with a longstanding illness, disability or infirmity, and who have a significant
difficulty with day-to-day activities.9 This constitutes to approximately 19% of the current
working population, of which, only 50% of those with a disability that are of working age are
currently engaged in employment. This compares to approximately 80% of those without a
disability who are of working age and engaged in employment. Unsurprisingly, the
prevalence of disability rises with age. This is demonstrated by approximately 5% of children
diagnosed with having a disability, compared to 14% of adults and almost 50% of
pensioners.10 From these statistics it is quite clear to say that it was fair for Barnes11 to argue
that ‘disable people are disproportionately disadvantaged in the current labour market.’ 12

6

Working Age is defined as: men aged 16-64 and women aged 16-59.
State Pension Age is defined as: men aged 65 and over and women aged 60 and over. (State Pension age
changed from 2010/11 and so the definition of State Pension age and Working Age is not consistent over time.
The State Pension age for men is 65 for men born before 6 th April 1959. For women born on or before 6 th April
1950, the State Pension age is 60. From 6th April 2010, State Pension age for women born on or before 6 th April
1950 started to increase gradually between April 2010 and November 2018. For the purpose of this date, women
are defined to be of State Pension age based on their date of birth and the date of interview).
8
Children are defined as: both boys and girls under the age of 16.
9
Department for Work and Pensions. (2012). Disability Prevalence Estimates 2011/12. Available:
http://odi.dwp.gov.uk/docs/res/factsheets/disability-prevalence.pdf. Last Accessed 1st May 2014.
10
DLF. (2010). Key Facts. Available: http://www.dlf.org.uk/content/key-facts. Last Accessed 1st May 2014.
11
Colin Barnes is a Professor of Disability Studies at the University of Leeds, England.
12
Page 445 of C. Barnes, ‘A Working Social Model? Disability, Work and Disability Politics in the 21 stC’
(2000), 20, Critical Social Policy 4.
7
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Both Degener13 and Quinn14 have argued that historically, those with a disability are treated
‘not as subjects with legal rights, but as objects of welfare, health and charity programs.’15

Table 1.1 shows discrimination with the European Union.
Rare
(%)
30
42
41
48
47
53

Ground
Ethnic Origin
Disability
Sexual Orientation
Age
Religion or Beliefs
Gender

Widespread
(%)
64
53
50
46
44
40

Don't Know
(%)
6
6
9
7
8
8

Table 1.116
Table 1.1 shows that apart from ethnic origin, at 53%, disability discrimination is considered
the most widespread form of any discrimination with the European Union, beating sexual
orientation, age, religious beliefs and gender discrimination.

Table 1.2 shows whether belonging to one of these groups is an advantage, disadvantage or
neither, in society at the current time.
Characteristic

Disadvantage

Neither

Advantage

Being Disabled
Being a Roma
Being Aged Over 50

79
77
69

15
15
24

-

Being of a Different Ethnic Origin

62

30

-

Being Homosexual
Being Part of a Different Religion
Being a Female
Being Aged Under 25

54
39
33
20

39
54
54
38

1
39

Table 1.217
13

Theresia Degener is a Professor of Law and Disability Studies at the Protestant University of Applied
Sciences in Bochum, Germany.
14
Gerard Quinn is a Professor of Law at NUI Galway, Ireland.
15
Paragraph 7 of Degener, T. and Quinn, G. (2000) ‘A Survey of International Comparative and Regional
Disability Law Reform October’, Disability Rights Education and Defense Fund.
16
Statistics taken from European Commission (2010). Discrimination in the EU. Available:
http://ec.europa.eu/public_opinion/archives/ebs/ebs_263_fiche_be.pdf. Last Accessed 1st May 2014.
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Table 1.2 shows that those who have a disability are considered to be at the most
disadvantaged at a staggering 79% surveyed. This marginally beats being a Roma, and sits
significantly higher than all other categories.

Table 1.3 shows the total number of disabled persons in Great Britain
(figures are in millions)

2002/03
2003/04
2004/05
2005/06
2006/07
2007/08
2008/09
2009/10
2010/11

Adults of
Working Age
5
4.9
4.8
5.2
4.9
4.8
5
5.1
5.2

Adults of State
Pension Age
4.7
4.6
4.6
4.9
4.9
5
5.1
5.1
5.2

All Adults

All Children

All Ages

9.7
9.5
9.5
10.1
9.8
9.8
10.1
10.2
10.4

0.7
0.7
0.7
0.7
0.7
0.8
0.7
0.8
0.8

10.4
10.1
10.1
10.8
10.4
10.6
10.9
11
11.2

Table 1.318
Table 1.3 shows that the number of people with a disability has risen by 800,000 in just 8
years. This may be down to population growth, improved medical understanding and
diagnosis, or a combination of the two.19

17

Ibid.
Ibid.
19
Page 32 of Hepple, B (2011). Equality: The New Legal Framework. Hart Publishing Ltd.
18
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Table 1.4 shows the response to the question of ‘Would you say that, with equivalent
qualifications or diplomas, the following people would be ‘less likely,’ ‘as likely’ or ‘more
likely’ than others to get a job, be accepted for training or be promoted?
Less Likely

As Likely

More Likely

30

64

6

42

53

6

41

50

9

48

46

7

A Foreigner Compared to a National

47

44

8

A Female Compared With a Male

53

40

8

33

40

1

20

38

39

4

45

49

A person Aged over 50 Compared With a
Person Aged under 50
A Disabled Person Compared With an
Able-Bodied Person
A Person Who is Not White Compared to
a White Person
A Person of Different Ethnic Origin Than
the Rest of the Population

A Homosexual Compared with a
Heterosexual
A Person Who Practices a Different
Religion
A Person Aged over 25 Compared With a
Person Aged over 25

Table 1.420
Table 1.4 shows that with equivalent qualifications or diplomas, only 53% of the population
believes that a disabled person is just as likely to get a job, training or promotion. This
compares to 42% believing that they would be less likely to, and just 6% believing they stand
more of a chance. This last figure may possibly be owed to the presence of positive
discrimination, which is only permitted in cases of disability-discrimination.

20

Statistics taken from European Commission (2010). Discrimination in the EU. Available:
http://ec.europa.eu/public_opinion/archives/ebs/ebs_263_fiche_be.pdf. Last Accessed 1st May 2014.
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Table 1.5 shows disability prevalence disaggregated by impairment for Great Britain (millions)
Capacity Affected
Mobility
Lifting or Carrying
Manual Dexterity
Continence
Communication
Memory/Concentration/Learning
Recognising When in Danger
Physical Co-ordination
Other
All With at Least One
Impairment

2003/04
6.2
5.9
2.6
1.3
1.7
2.0
0.6
N/A
1.9

2004/05
6.0
6.0
2.5
1.2
1.9
2.0
0.6
2.2
2.8

2005/06
6.2
6.1
2.6
1.5
1.9
1.9
0.6
2.2
2.8

286.6
6.2
6.0
2.6
1.5
1.9
1.9
0.7
2.4
3.2

2007/08
6.3
6.0
2.6
1.5
1.9
1.9
0.7
2.4
3.2

2008/09
6.4
6.1
2.7
1.5
2.0
2.2
0.7
2.4
3.5

2009/10
6.3
6.0
2.6
1.5
2.1
2.2
0.7
2.4
3.8

2010/11
6.4
6.1
2.7
1.7
2.0
2.3
0.8
2.6
3.9

10.0

10.1

10.1

10.4

10.4

10.9

11.0

11.1

2009/10
5.1
5.8
11.0

2010/11
5.3
5.9
11.2

Table 1.521
Table 1.6 shows disability prevalence disaggregated by gender for Great Britain (millions)
Capacity Affected
Male
Female
All

2003/04
4.9
5.5
10.4

2004/05
4.8
5.3
10.1

2005/06
4.9
5.3
10.1
Table 1.722

21
22

Ibid.
Ibid.
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2006/07
4.9
5.5
10.4

2007/08
5.0
5.6
10.6

2008/09
5.1
5.8
10.9

1.2

What Do The Statistics Mean?

As per the statistics from the tables, it is clear that there is overwhelming evidence that those
with a disability are facing discriminatory attitudes on a regular basis. A 2011 survey aimed
at disabled people showed that: 19% stated they experienced disability-related discrimination
everyday, 30% stated they experienced it every week, and 20% stated they experienced it
every month. 23 Therefore, almost 50% of those surveyed stated that they experienced
disability-related discrimination at least once per week, whilst over 66% experienced it at
least once per month. However, perhaps more alarmingly, nearly 20% stated that they faced
disability-related discrimination on a daily basis, whilst over 50% stated that they had
experienced a ‘hostile, aggressive or violent’ attitude that they believe was solely related to
the fact that they were disabled.24

Considering that disability discrimination is viewed as the most widespread type of
discrimination, those with a disability are tipped to be at the greatest disadvantage, with 42%
of people believing that those with a disability are less likely to get a job, training or
promotion. With the diagnosis of disabilities rising, there is a great concern that those with a
disability are provided with sufficient protection from discrimination both as a person and as
an employee.

23

Survey on behalf of Scope carried out by COMRES. (2011). Poll Digest - Social - Scope Discrimination
Survey. Available: http://www.comres.co.uk/poll/8/scope-discrimination-survey-15-may-2011.htm. Last
accessed 1st May 2014.
24
Scope (2012). Latest Attitudes Survey. Available: http://www.scope.org.uk/news/latest-attitudes-survey. Last
accessed 1st May 2014.
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1.3

The Two Main Models of Disability-Related Discrimination.

In England and Wales the two most common and fundamental models that depict disability
discrimination are the ‘Medical Model of Disability’ and the ‘Social Model of Disability.’25
Ultimately, the medical model focuses on the actual disability at hand and is only concerned
with treating the disability. There is a notable focus towards the implementation of this model
in the EqA, and preceding statutory instruments. However, one could argue that the
requirement for employers and service providers to make ‘reasonable adjustments’ to their
policies or practices, or physical aspects of their premises, follows the social model.26

Contrariwise, the focus of the social model is on the wider society and dictates that the
barriers to participating in society of those with a disability are society’s responsibility and as
such, the disability of an individual should remain irrelevant.27

Sargeant28 gives a great example that shows the difference in philosophies between the two
models: ‘The medical model is concerned with providing a wheelchair for a person with a
disability that affects their mobility; [whereas] the social model would be more concerned
about making access to transport and buildings as wide as possible. If a person in a
wheelchair cannot access a building, it is society’s responsibility, not that of the disabled
person.’29

25

Public and Commercial Services Union. (2012). Disability Models and Attitudes. Available:
http://www.pcs.org.uk/en/equality/guidance-and-resources/disability_equality_toolkit/disability-models-andattitudes.cfm. Last accessed 1st May 2014.
26
Welsh Government. (2013). Social Model of Disability. Available:
http://wales.gov.uk/topics/equality/rightsequality/disability/socialmodel. Last accessed 1st May 2014.
27
Page 58 of Sargeant, M (2013). Discrimination and the Law. Oxon: Routledge.
28
Malcolm Sargeant is a professor of Labour Law at Middlesex University, England.
29
Page 58 of Sargeant, M (2013). Discrimination and the Law. Oxon: Routledge.

Page 16

1.4

The Medical Model of Disability.

As aforementioned, the medical model sees the person imposed with a disability as the issue,
those with the disability should, if possible, be adapted to fit into society as it stands. Rieser30
argues that an obvious drawback to this model is that ‘if this is not possible, then we are shut
away in some specialised institution or isolated at home, where only our most basic needs are
met.’31 It is common for the impairment to be focused on, rather than that of the actual needs
of the individual. In this sense, great reliance is placed upon the medical industry and other
associated professions to provide help to a person by offering treatment or a cure to help
eliminate disabilities.

The medical model would dictate that control is exercised over disabled people in respect of
the built environment exhibiting physical difficulties and barriers. As such, this often makes
it difficult or sometimes impossible for some people’s needs to be met in their day-to-day
lives, whether at work, home, school, and leisure, entertainment and transport facilities.
Rieser further argues that ‘medical model thinking about us, predominates in schools where
special educational needs are thought of as resulting from the individual who is seen as
different, faulty and needing to be assessed and made as normal as possible.’32 The social
model has a clear shift in attitude; instead, looking at what is wrong with the school and
focusing on the strengths of the child.

30

Richard Rieser is the managing director of World of Inclusion Ltd and is an expert disabled international
equality trainer, consultant and teacher.
31
Rieser, R. (2010). Medical Model / Social Model. Available:
http://www.worldofinclusion.com/medical_social_model.htm. Last accessed 1st May 2014.
32
Ibid.
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1.5

The Social Model of Disability.

On the other hand, the social model focuses on barriers established by society in terms of
disabled people having access to facilities, goods and services, it attempts to break down
these barriers that prevent disabled people from participating in society, employment and
independent living.33 The social model examines what can be done to eliminate barriers of
inclusion and recognises that it is attitudes towards disabilities that often create such barriers
and obliges people to be proactive in removing them.

Unlike the medical model, the social model often identifies problems faced by disabled
people as a consequence of external factors, such as the way in which information is
provided, e.g. only offering basic text instead of offering wider formats such as braille and
larger text for the visually impaired. Another example is the way in which access is provided,
only offering basic access instead of offering wider access such as wheelchair ramps, lifts and
escalators for those that require them.

A key feature of the social model is the distinguishment between those with an impairment
and those with a disability, this is not considered in the medical model. 34 An impairment is
described as ‘a characteristic or long-term trait, which may or may not result from an injury
or disease which may affect a person’s appearance or functioning of their mind or body. The
characteristic may cause pain, fatigue, affect communication, or interfere with mental

33

Public and Commercial Services Union. (2012). Disability Models and Attitudes. Available:
http://www.pcs.org.uk/en/equality/guidance-and-resources/disability_equality_toolkit/disability-models-andattitudes.cfm. Last accessed 1st May 2014.
34
Dr. R. Laing. (2001). The Development and Critique of the Social Model of Disability. Available:
http://www.ucl.ac.uk/lc-ccr/lccstaff/raymond-lang/development_and_critique_of_the_social
_model_of_disability.pdf. Last accessed 1st May 2014.
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capacity.’35 The model recognises that disabled people are people with impairments who are
disabled by their environment, not a medical condition. It is wrong to assume that an
impairment causes a disability; it is the choices made by society that causes someone to be
disabled.

“Example 1 - A wheelchair user wants to get on a bus. If it has room and access for
wheelchairs, they are fine. If not, they are disabled.”

“Example 2 - A visually impaired person wanting to find out what the council is doing. If
information is available in an audio format, they are fine. If not, they are disabled.”36

1.6

Other Models of Disability.

Aside from the medical and social models, exist many others, such as the ‘Religious/Moral
Model of Disability,’ which views disability as a ‘punishment inflicted upon an individual or
family by an external force.’37 Some argue that it is ‘an extreme model which can exist only
in a society where deprivation is linked to ignorance, fear and prejudice’ 38 and as such is ‘not
fit for purpose’39 and will not be discussed further.

35

Public and Commercial Services Union. (2012). Disability Models and Attitudes. Available:
http://www.pcs.org.uk/en/equality/guidance-and-resources/disability_equality_toolkit/disability-models-andattitudes.cfm. Last accessed 1st May 2014.
36
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1.7

The Meaning of Discrimination.

In tackling disability discrimination, the first question to answer is ‘what is the definition of
disability?’ Alexander40 provides an easily understood legal definition of discrimination for
the average layman as ‘different treatment motivated by prejudice or hostility.’

41

Furthermore, he states that not all discrimination should be unlawful, even where it is
immoral. Arguing, perhaps controversially, that for example, in choosing a spouse, a person
that excludes a member of one particular race solely because of bias, may be acting within
their moral rights, even if they are acting immorally. Rutherglen42 states that it is ‘crucial in a
democracy… and necessary for the enactment and enforcement of civil rights law…’43 for
the public to understand the definition of disability. Furthermore, Gardner 44 states that
‘discrimination can also be characterised under principles of either harm or unfairness.’45

1.8

The Aims of The Law.

Assuming that Gardner is right, the next question to ask is, ‘What is the aim when enforcing
legal intervention?’ Prima facie, the obvious response would most probably be either
‘fairness or equality.’ Equality is not just confined to domestic statutes, but international
legislation and Human Rights instruments throughout the entire world.46 As Connolly states,
‘once it is given a firm meaning, it becomes clear that equality is not necessarily always a

40

Lawrence Alexander is a Professor of Law at San Diego University, California. USA.
Page 201 of L. Alexander, What Makes Wrongful Discrimination Wrong? Biases, Preferences, Stereotypes
and Proxies (1992), 141, Penns UL Rev 149.
42
George Rutherglen is a Professor of Law at the University of Virginia, USA.
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Pages 2-8 of J. Gardner, Liberals and Unlawful Discrimination’(1998) 9 OJLS 1.
46
Page 4 of Connolly, M (2011). Discrimination Law. 2nd ed. Sweet & Maxwell.
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good thing.’ 47 Citing the treatment handed out in Hitler’s concentration camps, Westen
argues that equal treatment can sometimes amount to equally bad treatment.48

The Formal Equality model of equal opportunity that Britain first adopted when introducing
the Race Relations Act (1976) followed the same model that the United States adopted with
the Civil Rights Act (1964). The Race Relations Act (1976) provided that direct
discrimination was treating someone ‘less favourably’ on racial grounds, with the intention
that people of different races should be treated equally. This Formal Equality model stated
that people should be treated on a ‘like for like basis.’49 However, the notable exception from
this model is disability discrimination law, which insists upon different treatment. 50 This
exists as an exception because of the law that dictates how disability discrimination has been
legislated and enforced, and will be examined in the next chapter.

47
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Chapter Two - The Legislation Concerning Disability Discrimination
2.1

Sources of Equality Law.

In order to understand the definition of disability with regards to discrimination, it is first
necessary to examine the law that governs discrimination as a whole. Domestically, the most
prominent anti-discrimination measures is legislation within the EqA, which consolidated
numerous statutes and regulations into a single Act of Parliament, ‘bringing together over
100 separate discrimination measures.’51

Before such consolidation was ordered to be legislated, the numerous Acts that existed in
relation to discrimination were inclusive of: ‘the Equal Pay Act (1970), the Sex
Discrimination Act (1975), the Race Relations Act (1976), the Disability Discrimination Act
(1995), the Employment Equality (Religion and Belief) Regulations (2003), the Employment
Equality (Sexual Orientation) Regulations (2003), and the Employment Equality (Age)
Regulations (2006).’52

Prior to the EqA, one of the first statutes to assist those with a disability was the Disabled
Persons (Employment) Act (1945), which was enacted shortly after the Second World War.
The rationale behind the legislation was to assist soldiers who were injured during the war by
imposing a quota on the composition of the workforce at 3% that are disabled, if they had
twenty or more employees.53 Despite the good intentions, the Act was termed as ‘a genuine

51

Page 5 of S. Wallace. The Sting in the Tail, (2010) May Employment Law Journal 110
www.equalityhumanrights.com/advice-and-guidance/equal-rights-equal-respect/usefulinformation/understanding-equality
53
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52

Page 23

affirmative action provision, but one that did not work.’54 This was most probably because
the Act required the fulfillment of quotas that were not always fully enforced by employers.
The first real Act aimed solely aimed at tackling disability discrimination was the Disability
Discrimination Act (1995) which was described in Clarke v Novacold55 as a ‘revolutionary
Act aimed at the integration of disabled people into society and into the country’s
workforce.’56 However, Lord Lester stated that the Act was ‘riddled with vague, slippery and
elusive exceptions’ making it ‘so full of holes that it is more like a colander than a binding
code.’57

2.2

European Union Law.

The EU has legislated against discrimination on the grounds of disability under The
Framework Directive on Equal Treatment in Employment and Occupation (Directive
2000/78/EC).58 This Directive put a duty on Parliament to ‘take appropriate measures in line
with the principles contained in [this directive], in order to eliminate disadvantages entailed
by such provision.’ 59 The Directive included proposals to combat discrimination on the
grounds of disability ‘with a view to putting into effect in the Member States the principle of
equal treatment.’ 60 Although it is true that the EU directive has directly influenced antidiscrimination law domestically, EU anti-discrimination law was drafted under the influence
of domestic legislation itself. For the purpose of Directive 2000/78, as per Chacon Navas v
Eurest Collectividades SA,61 the concept of disability must be understood as referring to ‘a
limitation, which results in particular from physical, mental or psychological impairments
54

Page 289 of Alldrige, P. Locating Disability Law, (2006) 59 Current Legal Problems 1.
Clarke v Novacold [1999] I.C.R. 951.
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and which hinders the participation of the person concerned in professional life.’ 62
Furthermore, the ECJ held that an employee who has been dismissed solely on account of
sickness is not protected by the prohibition against discrimination on grounds of disability in
Framework 2000/78.

2.3

Equality as a Human Right.

The notion that equality is seen as a fundamental human right is reflected by the fact that all
major international human rights instruments contain equality clauses to some degree. This is
demonstrated by Article 1 of the United Nations’ Universal Declaration of Human Rights
(1948),63 which states that ‘All human beings are born free and equal in dignity and rights.’64
Anti-discriminatory assertiveness is underlined in Article 2 which states that ‘Everyone is
entitled to all the rights and freedoms set forth in this Declaration, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.’65

Interestingly, the prohibition of discrimination appears to be an open-ended list, as is clear
from the wording ‘such as’ and, ‘or other status’. Accordingly, other grounds of
discrimination may also be covered such as sexual orientation, or more notably, disability
discrimination.

Equality is further highlighted in Article 7 which states that ‘All are equal before the law and
are entitled without any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and against any
62

Paragraph 43 of Chacon Navas v Eurest Collectividades SA [2006] IRLR 706 ECJ.
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64
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incitement to such discrimination.’66 From this, it is evident that both equality before the law
and protection from discrimination should be incorporated in domestic legislation. The
European Convention for the Protection of Human Rights and Fundamental Freedoms
(1950), which was incorporated into British domestic law by the Human Rights Act (1998),
contains a non-discrimination clause in Article 14 and an open-ended list of discrimination
grounds:
“The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”67

Further protection provided by the EU can be found in the Charter of Fundamental Rights of
the European Union (2000).
“Any discrimination based on any ground such as sex, race, colour, ethnic or
social origin, genetic features, language, religion or belief, political or any other
opinion, membership of a national minority, property, birth, disability, age or
sexual orientation shall be prohibited.”68

Accordingly, since both the right of equality and the right not to be discriminated against are
rooted in EU legislation there is a requirement for these principles and directives to be
enshrined in domestic law.

66
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2.4

Unlawful Discrimination Under The Equality Act (2010).

The Equality Act (2010) is currently at the forefront of governing discrimination and protects
nine characteristics of any particular person from discrimination within their duration of
employment. These are: age, 69 disability, 70 gender reassignment, 71 marriage and civil
partnership, 72 race, 73 religion or belief, 74 sex, 75 sexual orientation, 76 and pregnancy and
maternity.77

Furthermore, the Act has created numerous instances in which disability discrimination can
arise during employment and thus be unlawful: direct discrimination,
discrimination, 79 unfavourable treatment arising from a disability,

80

78

indirect

failure to make

reasonable adjustments,81 and harassment related to a disability.82 Under Section 83(2)(a) of
the EqA, employment is defined as ‘employment under a contract of employment, a contract
of apprenticeship or a contract personally to do work.’

2.5

Direct Discrimination.

S.13(1) EqA states that direct discrimination due to disability occurs when ‘a person (A)
discriminates against another (B) if, because of a [disability], A treats B less favourably than
A treats, or would treat, others.’ Legislation previous to the EqA, such as the DDA, had used

69

Age is a protected characteristic under Section 5 of the Equality Act (2010).
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Gender Reassignment is a protected characteristic under Section 7 of the Equality Act (2010).
72
Marriage and Civil Partnership is a protected characteristic under Section 8 of the Equality Act (2010).
73
Race is a protected characteristic under Section 9 of the Equality Act (2010).
74
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76
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the term ‘on the ground of.’ Although this effectively means the same, guidance to the
legislation states that this was replaced by the term ‘because of’ to make it more accessible to
claimants.

An early example of direct discrimination can be found in James v Eastleigh83 in which the
court considered the use of the previous ‘but for test’ unhelpful, stating that ‘it is better to
simply ask what were the facts that the discriminator consider to be determinative when
making the relevant decision.’84 Furthermore, the court affirmed that motive was irrelevant
for any part of the test for discrimination. The court’s viewpoint on motive was later
reaffirmed twenty years later by the EAT in Amnesty International v Ahmed85 in which the
tribunal affirmed that motive should be irrelevant in deciding direct discrimination, and thus
remains no defence to it.86

A person with an honest belief that they are being treated less favourably does not itself
establish ‘unfavourable treatment’ since this a matter for an employment tribunal to decide
on, as was held in the EAT case of Burrett v West Birmingham Health Authority.87 In the
same year, the EAT affirmed such view in Stewart v Cleveland Guest Ltd88 and stated that
‘there is room for disagreement as to what is or is not less favourable treatment and the
tribunal is best placed to make a decision on the facts of a particular case.’89

83
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It was affirmed in London Borough of Islington v Ladele90 that treating all employees in
precisely the same way could not amount to direct discrimination. Furthermore, under
S.13(2) EqA there are no grounds to justify direct discrimination for any of the protected
characteristics, including disability, with age being the only exception.

From Nagarajan v London Regional Transport91 we know that the crucial question in cases
of direct discrimination is to ask why the person received less favourable treatment. Was it on
grounds of a disability? Or was it for another reason? If disability grounds were the primary
reason for less favourable treatment, then direct discrimination must be established. When
deciding whether discrimination occurred, the reason behind such reason must remain
irrelevant. The court has been quite clear on motive in numerous cases and has held in: R (on
the application of European Roma Rights Centre) v Immigration Officer at Prague Airport,92
R (on the application of E) v Governing Body of JFS, 93 James v Eastleigh Borough
Council,94 and Singh v Biotechnology and Biological Sciences Research 95 that there is no
defence as to motive, and it should remain immaterial when establishing unfavourable
treatment.

It was held in High Quality Lifestyles Ltd v Watts 96 that in order to establish direct
discrimination, it is not sufficient for the claimant to show that his treatment was on the
grounds his disability. It also has to be established that the treatment was less favourable than
treatment that would be afforded to a hypothetical comparator in circumstances that are ‘not
90
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materially different.’97

However, in Aylott v Stockton on Tees Borough Council98 the Court of Appeal noted that
there are possible dangers in attaching too much importance to constructing a comparator and
to less favourable treatment as a separate issue. If a claimant was dismissed because of their
disability then it is likely that they were treated ‘less favourably than a hypothetical
comparator not having the particular disability that would have been treated in the same
relevant circumstances.’

Furthermore, in JP Morgan Europe Ltd v Chweidan 99 the Court of Appeal held that an
employment tribunal had erred in holding that the claimant had been subjected to direct
discrimination on the grounds of disability in respect of his dismissal and the level of bonus
he was paid. It had also concluded that his claims of disability related discrimination failed
because the responded had established that a non-disabled employee in the same
circumstances would have been treated in the same way.

2.6

Indirect Discrimination.

S.19 EqA100 states that indirect discrimination due to disability occurs when ‘a person (A)
discriminates against another (B) if A applies to B a provision, criterion or practice which is
discriminatory in relation to a [disability] of B's. Furthermore, ‘for the purposes of subsection
(1), a provision, criterion or practice is discriminatory in relation to a [disability] of B's if:
(a) A applies, or would apply, it to persons with whom B does not share the [disability]

97
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(b) it puts, or would put, persons with whom B shares the [disability] at a particular
disadvantage when compared with persons with whom B does not share it,
(c) it puts, or would put, B at that disadvantage, and…
(d) cannot show it to be a proportionate means of achieving a legitimate aim.

Therefore, indirect discrimination, which is mutually exclusive from direct discrimination, as
per R (on the application of E) v Governing Body of JFS,101 occurs when a policy that applies
to everybody has an unintentional effect that puts those with a disability at disadvantage.
Where somebody with a disability is disadvantaged by such policy they are indirectly
discriminated against unless an employer can demonstrate that it is a ‘proportionate means to
achieving a legitimate aim’ as per S.19 EqA.102 The court stressed in Mandla v Lee103 that
whether a requirement or condition is justifiable, is a question of fact for the tribunal to
discover. This belief was affirmed in Raval v Department of Health and Security104 in which
the EAT held that ‘the issue of justifiability, being a question of fact, is one that has been left
by Parliament for us [the tribunals] to consider.’

In introducing the concept of direct discrimination after Clarke v Eley (IMI) Kynoch Ltd,105
the purpose of the legislature was to ‘seek to eliminate those practices which had a
disproportionate impact on women and were not justifiable for other reasons.’106 Lady Hale

101
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stated that ‘indirect discrimination should look beyond formal equality towards a more
substantive equality of results.’107

2.7

Discrimination Arising From a Disability.

Discrimination arising from a disability was examined by the court in the landmark case of
London Borough Council of Lewisham v Malcolm108 in which the defendant alleged that in
seeking to evict him, after subletting a property without the council’s consent whilst suffering
from schizophrenia, 109 the council was discriminating against him by treating him less
favourably for a reason that related to his disability. On appeal, the House of Lords held that
a disabled person must compare their treatment with someone who is in very similar
circumstances to demonstrate that they have been treated less favourably for reasons relating
to disability.

This decision emerged as incredibly controversial to some, and subsequently received large
amounts of negativity and criticism from equality campaigners who put pressure on
Parliament to rectify the inequality that the decision had caused and would continue to cause.

In response, the legislature effectively nullified the court’s decision in the drafting of S.15
EqA which states that discrimination arising from a disability occurs when ‘a person (A)
treats a disabled person (B) unfavourably because of something arising in consequence of B’s
disability and A cannot show that the treatment is a proportionate means of achieving a
legitimate aim.’ However, this does not apply if ‘A shows that they did not know, and could

107
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not reasonably have been expected to know that B had such disability.’110

2.8

Remaining Forms of Discrimination.

S.21 EqA111 states that ‘A discriminates against a disabled person if A fails to comply with [a
duty to make reasonable adjustments] in relation to that person.’ Furthermore, S.26(1) and
S.27(1) EqA respectively, outlaw harassment and victimisation of a person in the workplace.

2.9

S.6 Equality Act (2010).

In Goodwin v The Patent Office,112 the EAT confirmed that the DDA113 requires the tribunals
and courts to look at the evidence by reference to four different questions in deciding whether
somebody is said to be disabled. These are as follows:

1) Does the person have a physical or mental impairment?
2) Does the impairment have a substantial adverse effect?
3) Can the impairment be said to be long-term?
4) Does the impairment affect the persons’ ability to carry out day-today activities?

For the purposes of disability-related discrimination, the legislature have agreed with this
definition of disability, and as such it was legislated into S.6 Equality Act (2010) and can be
seen on the next page:
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Equality Act (2010)

Part 2
Employee Equality: Key Concepts for Reform

Chapter 1
Requirements of Reform
6

Disability
(1) A person (P) has a disability if –
(a) P has a physical or mental impairment, and
(b) The impairment has a substantial and long-term adverse effect on P’s
ability to carry out normal day-to-day activities.
(2) A reference to a disabled person is a reference to a person who has a disability.
(3) In relation to the protected characteristic of a disability –
(a) a reference to a person who has a particular protected characteristic is a
reference to a person who has a particular disability
(b) a reference to persons who share a protected characteristic is a
reference to a person who have the same disability
(4) This Act (except Part 12 and section 190) applies in relation to a person who
has had a disability as it applies in relation to a person who has the disability;
accordingly (except in that Part and that section) –

(a) a reference (however expressed) to a person who has a disability
includes a reference to a person who has had a disability, and
(b) a reference (however expressed) to a person who does not have a
disability includes a reference to a person who has not had the
disability.
(5) A minister of the Crown may issue guidance about matters to be taken into
account in deciding any question for the purposes of subsection (1).
(6) Schedule 1 (disability: supplementary provision) has effect.
Figure 2.1 (Taken From Section 6 Equality Act (2010))
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Essentially, under Section 6 a disability is defined as ‘a physical or mental impairment, which
has a substantial and long-term adverse effect on a persons’ ability to carry out normal dayto-day activities.’ Interestingly, this is not too dissimilar from America’s definition of
disability, which is defined as ‘a physical or mental impairment that substantially limits a
major life activity.’114 As with the EqA, the determination of whether any particular condition
is considered a disability is made on a case-by-case basis, unless explicitly stated
otherwise.115

Both definitions stress that a disability can be physical or mental, must be substantial, and
limits a person’s life activity. The only notable difference is that the EqA explicitly states that
the disability must be ‘long-term’. However, these seemingly simple definitions differ
dramatically from both the Canadian and Australian definitions, which are prima facie, much
longer, and more challenging to interpret and apply. In comparison, both the EqA and the
ADA116 seem to provide a much broader definition of disability and may therefore be more
inclusive, to the point in which the EqA may appear to be on the verge of a catch-all
definition of disability.

Both Woodhams117 and Corby118 have often been critical of the legal definition of disability
adopted by our judicial system and have stated that ‘for many years the definition for antidiscrimination purposes is extremely problematic both on a practical and theoretical basis.’119
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Furthermore, Blackstone’s ‘Guide to the Disability Discrimination Act (1995)’ stated that the
definition of disability within the DDA was ‘confused, contorted and unsatisfactory.’ 120
However, prior to the drafting of the legislation, which provides us with the legal definition
of disability, the Disability Task Force admitted the struggle they faced and described the
task of providing a suitable definition of disability as ‘the most difficult issue that we have
ever considered.’121

Whether or not the legislature has got the definition of disability right, under Section 6 will
now be considered in the following chapters.
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Page 1 of Gooding, C. Blackstone’s Guide to the Disability Discrimination Act (1995) (Blackstone Press
Ltd, 1996).
121
Page 24 of Disability Task Force (1999) ‘From Exclusion to Inclusion’ Department for Education and
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Chapter Three - (1) There Must Be ‘A Physical or Mental Impairment’
Under S.6 EqA the first requirement in satisfying the definition of disability is that ‘a person
must have a physical or mental impairment.’

3.1

The Court’s Approach.

In Goodwin v The Patent Office 122 the court stated that when faced with an issue as to
whether a person has a disability within the meaning of the Act, 123 tribunals and courts
should adopt an ‘inquisitorial or interventionist role.’ However, one could argue that there
may be a risk of a difficult situation, in that some people with disabilities may be unable or
unwilling to accept that they have one. Without the direct assistance of the tribunal at their
hearing, there may be cases where the claimant, for a reason related to his disability, is
unwilling to support the claim.

Shortly after, in Rugamer v Sony Music Entertainment UK Ltd124 and McNicol v Balfour
Beatty Rail Maintenance125 the court stated that an employment tribunal is not an inquisitorial
body in the same sense as a medical or other tribunal dealing with a disablement issue as part
of the statutory machinery for determining benefits claims. The observations of Morison J in
Goodwin v The Patent Office,126 that the role of tribunals in a disability discrimination case
contains an ‘inquisitorial element,’ mean no more than that the tribunal is obliged to conduct
the hearing in a fair and balanced manner, intervening and making its own inquiries in the
course of the hearing of such persons appearing before it and such witnesses as are called
before it as it considers appropriate, so as to ensue due considerations of the issues raised by,
122

Goodwin v The Patent Office [1999] IRLR 644 EAT.
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or necessarily implicit in, the complaint being made. The role of the tribunal is not thereby
extended so as to place on it the duty to conduct a freestanding inquiry of its own, or to
require it to attempt to obtain further evidence beyond that placed in front of it on the issues
raised by the parties, or to cause the parties to raise additional issues they have not sought to
rely on at all.

Furthermore in Goodwin v The Patent Office,127 the court stated that they should adopt a
purposive approach to construction, construing the statutory language in a way which gives
effect to the stated or presumed intention of the legislature, but with due regard to the
ordinary and natural meanings of the words in question. Explicit reference should always be
made to any relevant provision of the Guidance issued by the Secretary of State or of the
Code of Practice, which the tribunal has taken into account. However, the Guidance should
not be used as an extra hurdle over which the claimant must jump.

Finally, in Ministry of Defence v Hay128 the court stated that a statutory approach is selfevidently a functional one directed towards what a claimant cannot, or can no longer, do at a
practical level.

3.2

The Meaning of Impairment.

The meaning of ‘impairment’ has received both academic and judicial scrutiny because the
concept ‘has been difficult to define.’129 The Government’s Office for Disability Issues has
produced guidance on matters to be taken into account when determining questions relating
to the definition of disability when they published their Equality Act (2010) Guidance. It
127

Goodwin v The Patent Office [1999] IRLR 644 EAT.
Ministry of Defence v Hay [2008] IRLR 928 EAT.
129
Page 10 of Wilkinson, R. ‘The Single Equality Bill: A missed opportunity to Legislate on Genetic
Discrimination?, (2009) 3 Studies in Ethics, Law and Technology 1.
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states that the term mental or physical impairment should be given its everyday meaning.130
This reaffirms the decision of the court in of McNicol v Balfour Beatty.131 The judgment
states that the term ‘impairment’ bears its ordinary and natural meaning. An impairment may
result from an illness or it may consist of an illness. The essential question in each case is
whether, ‘on a sensible interpretation of the relevant evidence, including the expert medical
evidence and reasonable inferences, which can be made from all the evidence, the claimant
can be fairly described as having a physical or mental impairment.’132 Furthermore, ‘such a
decision can and should be made without substituting for the statutory language a different
word or form of words in an attempt to describe or defined the concept of impairment.’133 It
should also be noted that in Ministry of Defence v Hay134 and McNicol v Balfour Beatty Rail
Maintenance Ltd135 respectively, that the court affirmed a ‘disability’ is not the same as an
‘impairment’ and that the onus is on the claimant to prove the impairment ‘on the
conventional balance of probabilities.’

Now repealed, claimants previously had great difficulty in proving that their impairment was
‘clinically well recognised.’136 This is because the requirement failed to appreciate that many
psychiatric illnesses have not always been clinically well recognised in the literal sense of the
phrase, and regardless of this, such conditions may still have a negative impact upon
applicants, and that for this reason, will subsequently be discriminated against.137 One option
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in establishing the existence of a mental impairment is to show proof that it is classified in the
World Health Organisations’ International Classification of Disease.138

Within a classification, it requires that many parts require specific symptoms to manifest
themselves over a specified period of time. As such, simply claiming ‘anxiety’ without
further clarification is unlikely to be sufficient. This follows the decision in Morgan v
Staffordshire University 139 in which the court held that medical notes which refer to
‘anxiety’, ‘stress’, and ‘depression’, do not amount to proof of a ‘mental impairment.’
Consequently, there was ‘a strong need to put a label on the condition that was recognised by
a significant body of respected medical opinion.’ 140 Accordingly, it became ‘virtually
essential for both parties to call expert evidence, substantially adding to the cost of the
proceedings.’141

Similarly, it was held in Dunham v Ashford Windows142 that it is unlikely to be sufficient for
a claimant to bring his case only on the basis that he had ‘difficulties at school’ or is ‘not very
bright.’ A tribunal hearing a mental impairment case based on learning difficulties should
look for expert evidence as to the nature and degree of the impairment claimed and for
evidence of a particular identified condition, which may have a specific or a generalised
effect on function. Furthermore, the tribunal stated that there is no reason why the essential
evidence, which establishes the nature of the claimant’s condition, should not be provided by
a suitably qualified psychiatrist or psychologist. However, what is important is that there
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should be evidence from a suitably qualified expert who can speak, on the basis of their
experience and expertise, as to the relevant condition.

In Millar v Inland Revenue Commissioners143 the court held that physical impairment can be
established without reference to causation, and in particular, without reference to any form of
‘illness.’ 144 It noted that many forms of physical impairment result from conditions that
cannot be described as an illness, such as an amputated limb. This would clearly not be an
illness, but would clearly be an impairment.145

Furthermore, ‘it is not necessary to consider how an impairment is caused, even if the cause
is a consequence of a condition which is excluded.’146 An example that ‘liver disease as a
result of alcohol dependency would count as an impairment, although an addiction to alcohol
itself is expressly excluded from the scope of the definition of disability in the Act.’ 147
However, what is important to consider is ‘the effect of an impairment, not its cause.’148

In Power v Panasonic UK Ltd, 149 an area sales manager had the area in which she was
responsible for expanded, following an organisational restructure consultation. After which,
she became ill, and following a prolonged period of absence she was subsequently dismissed.
There was no dispute that during her lengthy absence she was suffering from both clinical
depression and drinking alcohol in a heavy manner. Originally, the tribunal concerned itself
with whether the drinking or depression came first. However, the EAT later stated that it was
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not necessary to consider how the impairment was initially caused. It went on to state that
what was relevant, was to discover whether the person had a disability within the meaning of
the Act150 at the relevant time. Even if the applicant was not held to be disabled, then in
accordance with Schedule 2 DDA (1995)151 they could be classed as having a past disability.
This Schedule provides that where ‘where an impairment ceases to have a substantial adverse
effect, then it may be treated as continuing if the effect recurs.’ The legislature decided to
incorporate this into Schedule 1 of the EqA,152 which provides that ‘where an impairment
ceases to have a substantial adverse effect on a person’s ability to carry out normal day to day
activities, it is still to be treated as continuing to have that effect if it is likely to recur.’

Following Power v Panasonic, in Hospice of St Mary of Furness v Howard 153 the court
decided that it was not necessary for a claimant to establish the cause of a physical
impairment, but where there is an issue as to the existence of a physical impairment, ‘it is
open to a respondent to seek to disprove the existence of such impairment, including by
seeking to prove that the impairment is not genuine or is a mental and not a physical
impairment.’154

Guidance stresses that it is important to look at the effect of the impairment on the
individual’s ability to carry out day-to-day activities, providing several examples:
“Example 1 - A woman is obese. Her obesity in itself is not an impairment, but it
causes breathing and mobility difficulties, which substantially adversely affect her
ability to walk.”
150
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“Example 2 - A man has a borderline moderate learning disability, which has an
adverse impact on his short-term memory and his levels of literacy and numeracy.
For example, he cannot write any original material, as opposed to slowly copying
existing text, and he cannot write his address from memory.”155

Therefore, it is the effects of these impairments that need to be considered, rather than the
underlying conditions themselves. An example of this can be found in Goodwin v The Patent
Office, 156 which concerned an employee who was dismissed from their post following
complaints of disturbing behaviour from female members of staff. The employee was a
paranoid schizophrenic157 and gave evidence that he heard voices, subsequently interrupting
his concentration. The tribunal held that he was not disabled under the Act158 because the
effect of these hallucinations was not ‘substantial in relation to his normal day-to-day
activities.’ However on appeal, the EAT reversed such decision and consequently held that
the employee was in fact disabled, citing that the original tribunal had failed to consider the
effect of the employee’s disability on his abilities. The employee was unable to have normal
day-to-day conversations with other employees and as such, this was considered to be good
evidence that his ability to both concentrate and communicate had been significantly
adversely affected.

In 2010, the case of J v DLA Piper UK LLP159 provided some guidance to determining what
an impairment actually was. There are some instances where identifying the nature of the
impairment would involve difficult medical questions for them to answer. In instances where
155
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there may be a dispute as to the existence of an impairment, tribunals should start by making
findings about whether the claimant’s ability to carry out normal day-to-day activities is
adversely affected, and whether it is considered to be on a long term basis, and to then
consider the question of impairment in the light of those findings. If the tribunal finds that, on
a long-term basis, the claimant’s ability to carry out normal day-to-day activities has in fact
been adversely affected, it will follow that the claimant is suffering from a condition which
has produced that adverse effect, in other words, an ‘impairment.’ If that inference can be
drawn, then it will be unnecessary for the tribunal to then try to resolve difficult medical
issues unnecessarily.

Furthermore, the court held that if a tribunal finds that the claimant’s ability to carry out
normal day-to-day activities has been substantially impaired by symptoms characteristic of
clinical depression for 12 months or longer, in most cases it would be likely to conclude that
they were suffering from ‘clinical depression’ rather than simply ‘a reaction to adverse
circumstances.’

3.3

Automatically Included Disabilities.

In order to avoid abnormal circumstances, the legislature decided to include certain medical
conditions into the EqA160 that would automatically render a person as having a disability.
They are Cancer, HIV,161 and Multiple Sclerosis. One could argue that without this inclusion,
you may encounter a peculiar situation in which a person has one of these conditions but does
not meet the definition of disability because there may be periods in which the impairment
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would not have interfered with their ability to carry out their day-to-day activities.162 This
would mean that the person is protected by the Act from the point of diagnosis.163

Furthermore, the EqA provides for certain people to be deemed to have met the definition of
disability without having to show that they have an impairment that has a substantial and
long-term adverse effect on the ability to carry out normal day-to-day activities.164 A person
who is certified as blind, severely sight impaired, sight impaired or partially sighted, by a
consultant ophthalmologist is deemed to have a disability.165

3.4

Past Disabilities.

The legislature has included protection from disability-related discrimination into the EqA166
for those who have suffered from a disability in the past. The guidelines provide that
‘someone who is no longer disabled, but who met the requirements of the definition in the
past, will still be covered by the Act.’167 An example of this would be:
“Example 1 - Four years ago, a woman experienced a mental illness… (which met
the Act’s definition of disability)… she has experienced no recurrence of the
condition, but if she is discriminated against because of her past mental illness she
is still entitled to the protection afforded by the Act, as a person with a past
disability.”168
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3.5

Automatically Excluded Disabilities.

As well as including some conditions that are automatically deemed to be a disability, the
legislature also included some conditions that are automatically excluded from being a
disability. These are inclusive of (1) addiction to, or dependency on alcohol nicotine, or any
other substance (other than in consequence of the substance being medically prescribed), (2)
seasonal allergic rhinitis (hay fever) except where it aggravates the effect of another
condition, (3) tendency to set fires, (4) tendency to steal, (5) tendency to physically or
sexually abuse others, (6) exhibitionism, and (7) voyeurism.169

3.6

The Exclusion of Addiction.

The decision to omit addiction has been received as fairly controversial and has been met
with huge negativity from some campaigners. As seen in Power v Panasonic UK Ltd,170 the
courts and tribunals have attempted to sustain a pragmatic approach that focuses on ‘whether
the disability from which they are suffering at the material time is a disability within the
meaning of the EqA.’171 This leaves the court in a position that most alcoholics suffering
from alcohol addiction may not be classed as disabled. However, if they then continued to
drink so heavily, to such extent as to damage their liver and induce liver disease, it is then
likely that they would be afforded such protection.172 This is because ‘where a person suffers
such a condition, its effects may amount to an impairment under the Act’173 because ‘when
looking at impairments, the cause is not relevant.’174
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Power v Panasonic UK Ltd [2003] IRLR 151.
171
Paragraph 12 of Power v Panasonic UK Ltd [2003] IRLR 151.
172
Section A8, Part 2, Office for Disability Issues Equality Act (2010) Guidance.
173
Page 2 of Connolly, M. ‘Has the Disability Discrimination Act (1995) Become a Charter for Addicts and
Perverts?’ (2006) 75 Employment Law Bulletin December.
174
Patel v Oldham Metropolitan Borough Council [2010] IRLR 280.
170

Page 47

This results in the bizarre situation that those attempting to recover from drug addiction that
have healthy organs are not provided with the protection they need in order to turn their life
around, as opposed to those who voluntarily175 abuse themselves to such extent that they
suffer organ damage, thus finally providing themselves with protection. This seems to go
against the grain for everything that the EqA stands for. However, it must be stressed that in
contrast to this view, the majority of medical professionals that treat addiction would argue
that it is not a voluntary action, but a disease of the mind in which the patient will suffer from
‘compulsive drug use, despite obvious negative consequences.’ 176 Before the EqA was
enacted, the UK Drug Policy Commission pressed for Parliament to ‘explicitly include
substance misuse addiction’177 within the definition of disability and to ‘consider the issue of
fairness and equality for those who experience unequal treatment and discrimination on the
grounds of their substance misuse addiction or dependence.’ 178 This tug of war over the
inclusion of addiction appears to be between the legislature that thinks addiction is formed by
choice,179 and expert medical opinion that concludes otherwise.

The justification for exclusion from the legislature is claimed to be in public interest, because
‘society should not be obliged to bear the cost of their choice.’180 It has also been claimed
that it would be morally wrong to ‘put junkies, most of whom are enemies of society, in the
same category as blind people, and people in wheelchairs.’181
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3.7

Chapter Conclusion.

From the aforementioned discussion, it is clear that the inclusion of the word ‘impairment’ by
the legislature has caused several difficulties for the court to consider in the application of the
definition, or lack thereof. This has resulted in the courts largely shaping the definition as it
stands today through the well-enshrined principle of common law legal precedence.
However, the courts have provided us with many well receieved decisions to provide those
with a disability with better protection from discrimination, as can be seen from the cases of
Power, Hospice of St Mary, Goodwin and J. This is parallel to the decision in Dunham,
which is likely to prevent both frivolous and malicious claims against employers.

There have been several important provisions that have been kept or were drafted within the
EqA that also helps provide adequate protection. The first is the inclusion of future
recurrences of impairments providing employees with protection, which originally stemmed
from the DDA and was examined in Power v Panasonic. The decision to include protection
from the DDA into the EqA to those who suffer with Cancer, HIV and MS as having
automatic protection has also been positive, as well as those who have had a disability in the
past.

The decision to remove the requirement of mental illnesses being ‘clinically well recognised’
from the definition within the EqA has been welcomed by many and was a great step forward
for providing protection against mental health discrimination. The shift from focusing more
onto the impairment than the cause, in McNicol, provided excellent guidance for future cases
by simplifying the process and allowing more legitimate claims to succeed.
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Nevertheless, whilst there seems to be some progress within this part of the definition, the
decision to exclude addiction as an impairment has been met with a lot of negativity from
some campaigners. As has been stated, despite claims that addiction is the cause of voluntary
actions, the vast majority of medical opinion would state otherwise. It seems largely unfair to
include protection from the majority of diseases of the mind, whilst explicitly excluding
addiction which has been describe as ‘[another] disease of the mind in which the patient will
suffer from ‘compulsive drug use despite obvious negative consequences.’ Furthermore,
‘work has been shown to be an important component of rehabilitation and reintegration into
society, reducing the likelihood of relapse.’ Research has debunked many myths of PDU’s182
and demonstrated that ‘employment is as an integral part of a PDU’s recovery’183 and that
‘[they] generally demonstrate a high level of commitment to their work’ 184 with ‘few
examples of endangering other employees or any reported acts of dishonesty.’185

Overall, the courts appear to have recovered from the originally poor drafting by the
legislature and have been integral in providing us with clearer guidance, which on balance,
appears to be fairly satisfactory in delivering equality.
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Chapter Four - (2) It Must Have ‘A Substantial Adverse Effect’
Under S.6 EqA the second requirement in satisfying the definition of disability is that the
impairment ‘must have a substantial adverse effect.

4.1

Meaning of Substantial Adverse Effect.

Influenced by the decision in Goodwin v The Patent Office, 186 under S.212(1) EqA a
‘substantial’ effect is one that is ‘more than minor or trivial rather than very large’187 and
should be read in conjunction with Section D,188 which considers what is meant by ‘normal
day-to-day activities.’ The tribunal may take into account how the claimant ‘appears to the
tribunal to manage, although to should be slow to regard an person’s capabilities in the
relatively strange adversarial environment as an entirely reliable guide to the level of ability
to perform normal day-to-day activities.’189 However, in Goodwin, a tribunal erred in finding
that a paranoid schizophrenic who was dismissed after complaints relating to his behaviour,
was not ‘disabled’ because the adverse effect of the impairment was not substantial. The
claimant was unable to carry on a normal day-to-day conversation with work colleagues,
which was good evidence that his capacity to concentrate and communicate had been
adversely affected in a significant manner.

It was stated in Abadeh v British Telecommunications plc190 that it is not the task of a medical
expert to tell the tribunal whether an impairment was or was not substantial, and that is a
question which the tribunal itself has to answer. The medical report should deal with the
doctor’s diagnosis of the impairment, the doctor’s observation of the claimant carrying out
186
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day-to-day activities, and the ease with which he was able to perform those functions,
together with any relevant opinion as to prognosis and the effect of medication.

4.2

The Time and Way in Which an Activity is Carried Out.

When assessing whether the effect of an impairment is substantial, the time taken to carry out
a normal day-to-day activity by an employee with an impairment should be considered and
compared to an employee who does not have such impairment.191

Another factor to be considered is the way in which an employee carries out a normal day-today activity. Here, comparison should be ‘with the way that an employee might be expected
to carry out the activity, compared with an employee who does not have the impairment.’192
Paterson v Commissioner of the Police193 concerned the issue of dyslexia194 in which a chief
inspector claimed that, consequently, he was disabled under the DDA. Although there was a
considerable disadvantage in sitting a promotional exam, his case was originally dismissed by
the tribunal, which held that this was not a day-to-day activity. The adverse effects were not
substantial, but minor. On appeal, the EAT held that sitting examinations were day-to-day
activities since they generally involved both reading and comprehension. It held that the only
way in deciding whether an impairment was substantial was to consider how the activity was
actually carried out, and compare this to how it would be carried out if the employee did not
suffer from such impairment, stating, ‘if that difference is more than the kind of difference
one might expect taking a cross section of the population, then the effects are substantial’.195
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4.3

Cumulative Effects of an Impairment.

When, in isolation, an impairment has no substantial adverse effect, it is important to
consider its cumulative effects when performing several activities together, since overall, this
may then result in a substantial adverse effect. 196 An example of this may be when ‘an
employee whose impairment causes breathing difficulties may, as a result, experience minor
effects on the ability to carry out a number of activities such as getting washed and dressed,
going for a walk or travelling on public transport. But taken together, the cumulative result
would amount to a substantial adverse effect on [their] ability to carry out these normal dayto-day activities.’197

4.4

Effects of Behaviour and Environment.

Furthermore, account should also be taken of how an employee can reasonably be expected
to alter their behaviour in order to prevent or reduce the effects of an impairment on their
normal day-to-day activities.198 For example, an employee using CBT199 techniques in order
to prevent or reduce the effects of anxiety on their day-to-day activities. Such coping
therapies may alter the effects of an impairment to a point in which it would no longer be
considered as a substantial one, in turn, meaning that an employee would no longer be
considered as disabled. However, it was held in Paterson v Commissioner of Police of the
Metropolis200 that in some cases, coping strategies such as CBT, will prevent the impairment
having adverse effects, but only where they can be relied on in all circumstances.
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Similarly, the environment may also have profound effects on a person’s impairment,
whether that be exacerbating or lessening the effects will be circumstantial. Some factors
may include; ‘temperature, humidity, lighting, the time of day or night, [fatigue], or stress.’201

4.5

Effects of Medication or Other Treatment.

It is becoming increasingly common for those with a disability to control it to some degree
with the use of medication. Whilst this would usually mean that somebody is then able to
carry out their normal day-to-day activities, it does not mean that they are no longer regarded
as being disabled.

Originally governed by Schedule 1, Paragraph 6(1) DDA, Schedule 1, Para 1(5)(1) EqA now
states that ‘an impairment is to be treated as having a substantial adverse effect on the ability
of the person concerned to carry out normal day-to-day activities if; (a) measures are being
taken to treat or correct it, and (b) but for that, it would be likely to have that effect.’202 So
essentially, a person’s ability to carry out normal day-to-day activities is to be assessed only
as if they are not taking any measures to treat it. In this context, ‘measures’ includes any
medical treatment and the use of prosthesis or other aid.203 In this context, medical treatment
must be interpreted to include counselling, other therapies, and dietary and nutritional
stipulations, in additional to medication.204 However, an exception is made in circumstances
in which impairment of sight can be corrected by the wearing of spectacles or contact
lenses.205

201

Section B11, Part 2, Office for Disability Issues Equality Act (2010) Guidance.
Para 1(5)(1), Schedule 1, of the Equality Act (2010).
203
Para 1(5)(2), Schedule 1, of the Equality Act (2010).
204
Section B12, Part 2, Office for Disability Issues Equality Act (2010) Guidance.
205
Para 1(5)(3)(a), Schedule 1 of the Equality Act (2010).
202

Page 55

Inter alia, in cases such as General Anxiety Disorder206 where anxiolytic medications such as
Benzodiazepines, 207 for example Valium, 208 Xanax 209 and Klonopin, 210 prove to be highly
successful in acute symptomatic relief of anxiety, which renders the impairment to be
completely under control or not at all present, then this provision will still apply.211 Likewise,
in cases of Clinical Depression212 where treatment with the use of SSRI’s,213 SNDRI’s214 or
TCA’s, 215 or is continuing, it may be having the effect of masking or ameliorating such
impairment, so that it no longer has a substantial adverse effect. However, as is often with the
cases of psychiatric disorders such as Psychosis,216 where the final outcome of the use of
medication cannot always be determined, or if it is known that the removal of the medication
would result in either a relapse or worsened condition, then under Schedule 1, Part 1(5)
Schedule 1, you must disregarded the effect of medical treatment.

However, it is important to recall that if a person received treatment, which had the effect of
‘curing’ an impairment, who would otherwise have met the definition of disability, then they
would still be afforded protection under Schedule 1, Part 9(1) EqA as a person who had a
past disability.

206

GAD, or General Anxiety Disorder, is characterised by excessive, uncontrollable and often irrational worry
about everyday things that is disproportionate to the actual source of worry.
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207
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211
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212
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May 2014.
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In SCA Packaging Ltd v Boyle,217 the House of Lords stated that when a person is following a
course of treatment as per medical advice, in the absence of any indication to the contrary, an
employer could assume that, without the treatment, the impairment is ‘likely’ to recur.
Similarly if it had a substantial adverse effect on the individual’s day-to-day life before it was
treated, the employer can also assume that, in the absence of any contraindication, if it does
recur, its effect will be substantial. In this instance, ‘likely’ is used in the sense of ‘could well
happen’ rather than ‘whether it is more probable than not.’

It was held in Woodrup v London Borough of Southwark218 that the question to be asked is
whether, if treatment were stopped at the relevant date, would the person then, notwithstanding such benefit as had been obtained from prior treatment, have an impairment
which would have the relevant adverse effect?

In Kapadia v London Borough of Lambeth219 a person suffering form clinical depression was
receiving counselling but despite uncontested medical opinion, an employment tribunal failed
to ﬁnd that the individual was disabled within the terms of the DDA. The EAT held that the
employment tribunal had erred in doing so and had arrived at a judgment based on how the
complainant seemed when giving evidence. In light of this decision, counselling is now a
recognised form of ‘treatment’ and has since been legislated within the EqA as being one.220

In Carden v Pickerings Europe Ltd221 the EAT held that a plate and pins that was surgically
inserted in the claimant’s ankle, and thus requiring no further treatment, could be regarded as

217

SCA Packaging Ltd v Boyle [2009] IRLR 746.
Woodrup v London Borough of Southwark [2003] IRLR 111 CA.
219
Kapadia v London Borough of Lambeth [2000] IRLR 14.
220
Section B12, Part 2, Office for Disability Issues Equality Act (2010) Guidance.
221
Carden v Pickerings Europe Ltd [2005] IRLR 720 EAT.
218

Page 57

‘an other aid’ within the definition of ‘measures’ which includes, ‘in particular, medical
treatment and the use of a prosthesis or other aid’ so long as there was continuing support or
assistance being given by the pins and plate to the functioning of the claimants ankle.

4.6

Progressive Conditions.

In 2005, the DDA was amended222 to ensure that anyone suffering from conditions that are
progressive in nature such as Cancer, Multiple Sclerosis, and HIV 223 are automatically
deemed to have a disability. This introduction by the legislature was warmly welcomed, since
previously, patients were still required to show that their conditions had a substantial adverse
effect on their ability to carry out day-to-day activities.224

Effectively, the EqA states that an employee has a progressive condition if their impairment
has an effect on their ability to carry out normal day-to-day activities, but the effect is not yet
deemed to be substantial.225 Therefore, if an employee has a progressive condition such as
Dementia226 then they will meet the definition of disability, even if at the time, there is no
actual impairment. This is because eventually, Dementia will impair the employee’s ability,
and such they are therefore provided protection from discrimination. Other examples of
progressive conditions may include SLE,227 and Motor Neurone Disease.228
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In 2002 the EAT held in Mowat-Brown v University of Surrey229 that it is not enough for a
claimant to simply establish that they have a progressive condition and that it has or has had
an effect on their ability to carry out normal day-to-day activities. They must go on and show
that it is more likely than not that at some stage in the future they will have an impairment,
which will have a substantial adverse effect on their ability to carry out normal day-to-day
activities. In some cases it may be possible to produce medical evidence of their likely
prognosis, but in others, it may be possible to discharge the onus of proof by statistical
evidence.

Just 12 months later, in Kirton v Tetrosyl Ltd,230 the Court of Appeal held that the words ‘as a
result of that condition’ should not be so narrowly construed as to exclude an impairment,
which results from a standard and common form of operative procedure for cancer.
Impairment in this context also includes the ordinary consequences of an operation to relieve
the disease. Therefore, a claimant who had an operation for prostate cancer, which led to
urinary incontinence, fell within the definition of disability relating to a progressive condition,
not withstanding that his incontinence was not a direct result of the progressive condition, but
was a result of the surgery by which the progressive condition was treated.

4.7

Severe Disfigurements.

The EqA provides that where an impairment consists of a severe disfigurement, such as: scars,
birthmarks, limb or postural deformation, and disease of the skin, 231 under Schedule 1232 such
disfigurements will qualify as having a substantial adverse effect on an employee’s ability to
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carry out normal day-to-day activities. However, it should be stressed that even obvious
disfigurements will not always be classed as severe. In assessing the degree of severity,
factors such as the: nature, size, prominence, and location of the disfigurement must be
considered. 233 Interestingly, Schedule 1 234 prohibits ‘deliberately acquired disfigurements’
such as tattoo’s and non-medical body piercings.235

It was held in Cosgrove v Northern Ireland Ambulance Service 236 that an impairment
‘consisting of disfigurement’ means that the impairment relates solely to the cosmetic aspect
of the condition, and not to a condition - one aspect of which is disfigurement. Therefore, the
severe disfigurement provisions did not protect a claimant with psoriasis,237 where the reason
he was not employed as an ambulance worker was not as a result of his disfigurement but
because it was judged that he was at risk of infection and that his condition carried the danger
that he would infect others.

4.8

Chapter Conclusion.

Once again, the court seem to have leant a great helping hand in shaping the definition of
disability with several important decisions, as seen in Paterson, Carden, Kapadia, and SCA
Packaging.

However, it must be noted that the first three were all elevated to the Employment Appeal
Tribunal. It is very worrisome that the original tribunals heavily erred in law and seem to
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have gravely misunderstood the concept of what a substantial adverse effect should be,
reflecting the lack of clarity that the definition obviously requires.
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Chapter Five - (3) That it’s Effect Must be ‘Long-term’
Under S.6 EqA the third requirement in satisfying the definition of disability is that the
impairment must be ‘long term.’

5.1

The Effect Must be Long-Term.

The EqA defines long term as meaning ‘an impairment that has lasted 12 months, is likely to
last at least 12 months from the time of onset, or is likely to last for the rest of the life of the
person affected.’238 However, it should be noted that a person who is deemed to be disabled
does not need to satisfy the long-term requirement.239 This was evidenced in the decision in
Richmond Adult Community College v McDougall240 in which the Court of Appeal held that
the point in time for determining whether the effect of an impairment is likely to last for at
least 12 months should be the time decision was complained of. Additionally, Lord Justice
Pill stated that tribunals should make their judgment ‘on the basis of evidence as to the
circumstances prevailing at the time of that decision.’241

For the purposes of meeting the definition of a disability, when determining whether the
person has experienced a long-term effect, the cumulative effect of related impairments
should be taken into account. 242 Guidance states that ‘the substantial adverse effect of an
impairment which has developed from, or is likely to develop from, another impairment
should be taken into account when determining whether the effect has lasted, or is likely to
last at least twelve months, or for the rest of the life of the person affected.’243
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This issue was addressed in Patel v Oldham Metropolitan Borough Council244 in which an
employee, who suffered from Transverse Myelitis,245 a mild inflammation of the spinal cord,
developed a secondary syndrome, which affected the same part of her. Whilst completing a
phased return to work, she suffered from another injury, which aggravated her original pain.
Following a long period of absence she was ultimately dismissed. Originally, the tribunal
held that she was not disabled on the basis that she suffered from two different impairments,
over two different period, that lasted less than 12 months.

However, on appeal, the EAT held that whilst determining whether the duration of the effects
of the two impairments should be aggregated, the original tribunal had erred in failing to
consider whether the employee’s secondary impairment had developed from the first. In light
of this, the EAT remitted the case back to the tribunal for further consideration. It is
important to note that if an employee experiences adverse effects which arise from two
separate and unrelated conditions over a period of 12 months, these effects will not be
aggregated and thus they will not be held to be disabled under the EqA.

Furthermore, in Greenwood v British Airways Plc246 the EAT held that in order to assess
whether a person was said to have had a long-term impairment, tribunals must look at the
whole period up to the hearing. Cosgrove v Caesar & Howie247 concerned an employee that
prior to her dismissal had been absent from work for over 12 months due to clinical
depression. The question was whether she had been treated less favourably for a reason
related to disability. The EAT held in favour of the employee, since the reason for her
244
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dismissal was sustained absence on medical grounds relating to a disability, and there would
have been no reason to dismiss someone to whom such reason did not apply.

5.2

Assessing Whether a Past Disability Was Long-Term.

The EqA states that an employee who has suffered from a disability is protected from some
forms of discrimination,248 even if the effects have become less significant, and even if they
have fully recovered. In deciding this, if the effects have lasted 12 months or more after the
first occurrence, then they will be held to be ‘long-term.’249

5.3

The Meaning of Likely.

The meaning of likely is relevant when determining; whether an impairment has a long-term
effect, 250 whether an impairment has a recurring effect, 251 whether adverse effects of a
progressive condition will become substantial,252 how an impairment should be treated for the
purposes of the Act when the effects of that impairment are controlled or corrected by
treatment or behaviour. 253 Guidance indicates that in these contexts ‘likely’ should be
interpreted as meaning that ‘it could well happen.’254

5.4

Recurring or Fluctuating Effects.

The EqA states that if an impairment ceases to have effect, the substantial effect is treated as
continuing if it is likely to recur. When deciding whether an employee has had a past
248
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249
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disability, the question is whether a substantial adverse effect has recurred. Conditions with
effects which recur on a sporadic basis, or for short periods of time, can still qualify as
impairments under the EqA in respect of the meaning ‘long-term.’255

When considering likelihood of recurrence, all the circumstances should be taken into
account, including what the employee could reasonably be expected to do in order to prevent
a recurrence.256 However, it is recognised that it is not always possible for a person to control
or cope with the effects of an impairment. If treatment is expected to cure a condition ‘so that
recurrence of its effects would then be unlikely even if there were no further treatment’257
then this should be taken into consideration when examining the likelihood of recurrence.
However, if treatment only delays recurrence, and recurrence would be likely if the treatment
stopped,258 then the treatment is to be ignored and the effect is to be regarded as likely to
recur.259

It was held in Swift v Chief Constable of Wiltshire Constabulary260 that when considering a
recurring condition for the purpose of Schedule 1, Paragraph 2(2) EqA a tribunal must ask:
(1) at some stage, was there an impairment which had a substantial adverse effect, (2) did
such impairment cease to have a substantial adverse effect, and if so when, (3) what was the
substantial adverse effect, (4) is such substantial adverse effect likely to recur. If so, then the
tribunal must be satisfied that the same effect is likely to recur and will once again amount to
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a substantial adverse effect on the employee’s ability to carry out normal day-to-day
activities.

However, although the tribunal must be satisfied that the substantial adverse effect is likely to
recur, it is important to note that it does not need to be satisfied that the recurrence is likely to
last for at least 12 months. Therefore, the effect of Paragraph 2(2)261 is that the impairment is
treated as continuing for as long as its substantial adverse effect is likely to recur, even if
such impairment has ceased to have a substantial adverse effect. Consequently, the question
for the tribunal is not whether the illness is likely to recur, but whether the substantial adverse
effect is likely to recur. One could argue that in some cases an illness may run its course but
still leave behind an impairment, this distinguishment is imperative to make.

In J v DLA Piper UK LLP262 an employee suffered from several short episodes of depression,
which had a substantial adverse effect on her ability to carry out normal day-to-day activities
over a five-year period. However, between such episodes she was non-symptomatic and did
not require treatment. The EAT held that in such circumstances, tribunals should regard her
as suffering from a mental impairment throughout the entire period. Mr. Justice Underhill
described the model as ‘a single condition producing current symptomatic episodes.’263

However, it appears from both the Report of the Committee and the evidence referred to in it,
that in principle, ‘psychiatrists recognised the existence of a condition producing recurrent
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episodes of this kind but there may be controversy as to questions of aetiology and
classification; and inevitably diagnoses in particular cases may be difficult.’264

5.5

Predicting The Length of Mental Health Illnesses.

One issue of mental health discrimination is the fact that under the EqA an employee’s
impairment must have lasted or is likely to last for 12 months before an employee is awarded
protection. The ‘continuation of the long-term requirement disadvantages people with mental
health conditions in which many can be usually short-term in nature.’265

With Clinical Depression affecting approximately 66% of people 266 at some point in their
lifetime, it is critical that employees are afforded sufficient protection. Medical evidence
suggests that depression typically lasts for between 6-8 months.267 This falls short of the 12month requirement under the EqA, and thus exposes the majority of people who suffer from
depression to discrimination without protection. ‘If an individual has depression which has
lasted for only 6 months but an employer refuses to promote them because of this, there is
nothing that they can do under the current Act.268
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Dr. Leon van Huyssteen, 269 a Clinical Psychiatrist and member of the Royal College of
Psychiatrists, has stated that ‘without evidence of a previous bout of clinical depression,
predicting that it will last for at least 12 months is virtually impossible’ and that ‘any claims
to a tribunal that this is the case, should be dismissed as both wholly untruthful and
misleading.’ He also points out that ‘anybody who is treated with conventional medication
will almost certainly be instructed to continue taking them for a period of at least 6 months.’
This claim has been backed up by The Royal College of Psychiatrists,270 The British Journal
of Psychiatrists,271 and the National Institute for Healthcare and Excellence, 272 which is the
body that advises the NHS on clinical decision-making.

5.6

Chapter Conclusion.

Although this part of the definition has not been litigated as much as the others, the decisions
aforementioned in Cosgrove, Swift and J have all been positive in establishing the current
definition of disability within S.6. The part that appears to be the most problematic is the
actual length of time as defined as ‘long-term.’ In the interest of equality and providing
protection from disability discrimination, which is at the heart of the EqA, there is clearly a
strong case for the time length of time to be reduced from 12 months to 6 months.
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Chapter Six - (4) ‘Ability to Carry Out Normal Day-To-Day Activities’
Under S.6 EqA the final requirement in satisfying the definition of disability is that the
impairment ‘must affect the persons’ ability to carry out day-today activities.’

6.1

The Meaning of Normal Day-to-Day Activities.

The EqA does not define what it means by ‘day-to-day’ activities because it is neither
possible nor practical to provide an exhaustive list. In Goodwin v Patent Office273 Morison J
stated that ‘what is day-to-day activity is best left unspecified, easily recognised, but defined
with difficulty.’274 As such, it falls largely on common law, which is heard on a case-to-case
basis, and somewhat on the guidance provided to assist the courts. Although the relevant
guidance is not exhaustive, it is somewhat indicative, stating that day-to-day activities are
things that people do on a regular or daily and include:
“Shopping, reading and writing, having a conversation or using the telephone,
watching television, getting washed and dressed, preparing and eating food,
carrying out household tasks, walking and travelling by various forms of
transport, and taking part in social activities.”275

And normal day-to-day activities can include:
“General work-related activities, and study and education-related activities, such
as interacting with colleagues, following instructions, using a computer, driving,
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carrying out interviews, preparing written documents, and keeping to a timetable
or a shift pattern.”276

Therefore, if an employee worked as a car mechanic at an MOT garage and their duties
included: maintaining and ordering stock, negotiating with suppliers via phone and e-mail,
advising customers on services provided, and performing MOT tests, all of these tasks would
be regarded as a normal day-to-day activity and as such, could be adversely affected by the
presence of a physical or mental impairment.

However, the intention behind the definition of ‘normal day-to-day activities’ was not to
include activities, which may be ‘normal’ only particular to either one person or a small
group. Consequently, ‘normal’ should be given its ordinary and every day meaning, and
account must be taken of ‘how far it is carried out by people on a daily or frequent basis.’277
Contrariwise, Sargeant states that ‘normal does not mean something that is carried out by the
majority of people. It might be an activity carried out by only one particular gender, so it
might be normal but not done by the majority.’278

In Paterson v Commissioner of Police of the Metropolis279 the EAT stated that the EqA must
be read in a way which gives effect to EU law by giving a meaning to day-to-day activities
that encompasses the activities that are relevant to participation in professional life. Where it
is not disputed that the employee is suffering a substantial disadvantage because of the effects
of their disability in the procedures adopted for deciding between candidates for promotion,
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the only proper inference is that those effects must involve more than a trivial effect on their
ability to undertake normal day-to-day activities

The case of Law Hospital NHS Trust v Rush280 involved the work of a nurse in which it was
held that evidence of the nature of a claimant’s duties at work, and the way in which they are
performed, particularly if they include ‘normal day-to-day activities’ can be relevant to the
assessment which the tribunal has to make of the claimant’s case.

In Ekpe v Commissioner of Police of the Metropolis281 an employee suffered from the wasting
of muscle in her right hand. Her employer, the Metropolitan Police, moved her to a different
job, which involved use of a computer-keyboard. She claimed that she was unable to do this
due to her condition. Evidence that her condition had an adverse effect on her ability to do
carry out normal day-to-day activities was inclusive of carrying heavy shopping, scrubbing
pans, peeling, grating, sewing, and putting rollers in her hair. Controversially, the tribunal
held that this did not amount to a substantial effect because some of these activities were only
carried out by women.

However, on appeal, the EAT stated that ‘normal’ should mean anything that was not
considered to be ‘abnormal’. Consequently, because many, many woman carried out these
activities, this meant that they could not be said to be ‘abnormal’ and were thus considered
‘normal’. Just because activities such as putting rollers in her hair and applying make-up were
only performed by women did not stop them from being ‘normal’. The EAT held that it was
plainly wrong to exclude activities that were usually only done by either women or men. The
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antithesis for the purposes of the Act is between that which is ‘normal’ and that which is
‘abnormal’ or ‘unusual’ as a regular activity, judged by an objective population standard.

This view was later discussed in Hewett v Motorola Ltd282 in which an engineer who was
suffering from Asperger’s Syndrome283 argued that without medication his memory would be
affected and he would have difficulties in ‘concentrating, learning and understanding.’ 284 The
EAT held that one would have to have a broad view of the meaning of ‘understanding’ and
that any person who had their normal human interaction affected might also be regarded as
having their ‘understanding’ affected. Once again, they reiterated that ‘normal’ is best defined
as anything that is not ‘abnormal’ or ‘unusual’ and it does not depend upon whether the
majority of people do it, referring back to the issue of male and female dominated tasks.

In Kapadia v London Borough of Lambeth285 the Court of Appeal held that an employment
tribunal was obliged to conclude that a claimant’s mental impairment had a substantial
adverse effect on his normal day-to-day activities, in circumstances in which there was direct
medical evidence that their anxiety, neuroses and depression would have had such an effect
but for the fact that he had received medical treatment, and there was no contrary expert
medical evidence or challenge to the factual bases of those opinions.
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6.2

The Role of Medical Evidence.

However, on the topic of medical evidence, it should be noted that in Vicary v British
Telecommunications plc286 the EAT stated that it is not for a doctor to express an opinion as to
what is a normal day-to-day activity. Nor is it for the medical expert to tell the tribunal
whether the impairments, which had been found, proved substantial or not. Those are matters
for the tribunal to arrive at its own assessment.

The topic of medical evidence and the lack of weight in which should be placed upon it seems
somewhat worrisome. This is because, despite uncontested medical evidence from expert
medical witnesses proposing something about a person’s disability, or even lack of, the courts
have sometimes disregarded such evidence and held otherwise, as seen in Rugamer,287 and
McNicol.288 This is highly problematic for several reasons. Firstly, it is very peculiar practice
for the courts, who studied and trained in Law, to defy the doctors, who studied and trained in
Medicine. For the claimant to be denied their claim of disability discrimination on grounds of
legal technicalities over medical diagnosis, must be hard to accept as either equality or justice.

Secondly, it is incredibly undermining the talent, skill and knowledge of the medical
professionals who are asked to submit a critically informed opinion, to then have it
disregarded and dismissed.

Finally, it makes it incredibly challenging for the legal profession to advise on the possibility
of a claim, which will result in less being brought by those who have truly been discriminated
against on the grounds of their disability. For equality in disability discrimination to progress,
286
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the courts must cease such practice of interference and give more weight to the expert medical
opinion. Whether this be for, or against the diagnosis of a disability, that is wherein their
specialty lies and this should be relied upon. This issue also seems to be problematic in
America, in which a law review stated that unfortunately, ‘the intense focus is on the abilities
and impairments of the complainant instead of on the allegedly discriminatory conduct of the
employer.’289

6.3

The Effect of Time of Day.

Furthermore, just because an employee may still be able to carry out a normal day-to-day
activity does not mean that their ability to do so has not been impaired. Interestingly, time of
day may also have an effect when determining whether an activity is a normal day-to-day
activity. For example ‘getting out of bed and getting dressed are activities that are normally
associated with the morning. They may be carried out much later in the day by workers, who
work night shifts, but they would still be considered to be normal day-to-day activities.’290

The issue night shifts was discussed in Chief Constable of Dumfries & Galloway
Constabulary v Adams291 in which the EAT upheld a claim that there were enough people
working on night shifts for it to be considered as a normal day-to-day activity. Furthermore,
they held that the European Court of Justice’s use of the term ‘participation in professional
life’ in Chacón Navas 292 means that when assessing whether a person is limited in their
normal day-to-day activities, it is relevant to consider whether they are limited in an activity,
which is to be found across a range of employment situations. Although work of a particular
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form is not a ‘normal day-to-day activity’, something that a person does only at work may be
classed as normal if it is common to different types of employment.

However, in the 2010 case of Chief Constable of Lothian and Borders Police v Cumming293
the EAT stated that Paterson294 and Chacón295 are not authority for the broad proposition that
being afforded general participation in or access to professional life is a day-to-day activity.
The status of disability for the purposes of the statute cannot be dependent on the decision of
the employer as to how to react to the employee’s impairment.

Under the DDA, ‘an impairment was said to have an effect upon a person’s ability to carry
out normal day-to-day activities only if it affects: mobility, manual dexterity, physical coordination, continence, the ability to lift or move everyday objects, speech, hearing or
eyesight, memory or ability to concentrate, learn or understand, perception of the risk of
physical danger.’296 This will be inclusive of impairments that affect the individual’s ability
to carry out duties at work, particularly if they include these normal day-to-day activities. A
major reform in the definition in the DDA to the EqA was the removal of the requirement for
one of these eight specific capacities to be affected, for an impairment to be recognised.297

6.4

Specialised Activities.

Even if a highly specialised activity is a regular part of an individual’s life, it should not be
held to be a ‘normal’ activity. A classic example, and one mentioned in the guidance,298 is of
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a watchmaker who carries out delicate work with highly specialised tools, after developing
tenosynovitis, 299 their ability to carry out such delicate work is rendered unmanageable.
Although the delicate work is considered to be a normal activity for somebody in such
profession, it is not a normal day-to-day activity for most other people.

However, the question of when a specialised activity is classed to be a normal activity needs
to be considered. If the watchmaker, who suffers from tenosynovitis, is not only unable to
perform their specialised and delicate work, but consequentially, their impaired dexterity
means that they are unable to operate a computer keyboard, meaning that they can no longer
send emails to suppliers, scan their designs, or write letters to customers, this will be held to
have an adverse effect on their normal day-to-day activity.

6.5

Adverse Effect.

In order to help the courts, employers and employees, a non exhaustive list of examples
covering circumstances in which it would be reasonable to regard the adverse effect on the
ability to carry out a normal day-to-day activity are listed in the appendix of the Office for
Disability Issues Equality Act (2010) Guidance. Similarly, examples are also given of when it
would not be reasonable to regard the effect as having a substantial adverse effect. As
explicitly stated in Part 2, Paragraph D13, such examples are not to be regarded as tests and
are indicative only.300

299
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6.6

Environmental Effects.

The impact of environmental conditions should also be taken into consideration of
employee’s with impairments such as Tinnitus, 301 RP, 302 or Asthma, 303 which can be
aggravated by environmental conditions such as background noise, lighting, and dust,
respectively. 304 However ‘consideration should be given to whether there may also be an
adverse effect on the ability to carry out a normal day-to-day activity outside of that
particular environment.’305

In Cruickshank v VAW Motorcast Ltd306 the EAT held that in cases where the effects of an
impairment on the ability to carry out normal day-to-day activities fluctuate and could be
exacerbated by conditions at work, as a result of a medical condition, then the tribunal should
consider whether or not the impairment has a substantial and long-term adverse effect on the
employee’s ability to perform normal day-to-day activities both at work and not at work. If,
while at work, a claimant’s symptoms have a significant and long-term effect on their ability
to perform day-to-day tasks, then such symptoms are not to be overlooked simply because the
work itself may be specialised or unusual, as long as the consequences of the disability can be
measured in terms of the ability of a claimant to undertake day-to-day tasks.

301
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6.6

Chapter Conclusion.

Considering that this part of the definition appears rather problematic, we have actually
witnessed several positive decisions from the court, particularly Chief Constable of Dumfries
and Cruickshank, which have certainly helped bring clarity to the meaning of ‘Normal Dayto-Day Activities’ as per S.6. Another positive step was the decision for the legislature to
remove the eight specific capacities from the definition, since this has ‘[made] it easier for
some people to demonstrate that they meet the definition of disabled person’ 307 without
‘opening the floodgates to litigation.’308

However, on balance there seems to be more negativity than positivity surrounding this part
of the definition. Considering Morison J’s aforementioned quote that what is day-to-day
activity is ‘best left unspecified, easily recognised, but defined with difficulty,’ it appears that
it is not so ‘easily recognised’ after all. Evidence of which is found in Ekpe, in which it
remains deeply disturbing that the original tribunal had made such an atrocious blunder in
getting it so obviously wrong, with the need to resort to an EAT to rectify the situation.
Describing such ambiguity, Pfeiffer309 submitted the question of ‘what is the normal way to
cover a mile? Some people would walk. Some people would ride a bicycle. Some people
would get the bus… others would use a skateboard… some people use wheelchairs, there is
no ‘normal’ way to travel a mile.’310

Another problematic area is that of ‘specialised activities’ that are not considered as a normal
day-to-day activity, and thus denying an employee protection, even if such duty forms a large
307
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part of their job role. Since the S.6 was partially designed to protect employee’s at work it
seems unjust that more weight is not put on what an employee does at work, than they do at
home. There are good grounds for changing this definition to afford protection that to those
that need it. One could argue a case to widening the wording to instead state: ‘… P’s ability
to carry out normal work-related duties.’ There would then be no doubt that those that have
specialised duties at work such as delicate jewelry construction, watch making or piano
playing would be afforded the protection from discrimination that they fairly, justly and
reasonably deserve.

The final issue is that of medical evidence and the court’s reluctance to place weight on it or
even total dismissal of it in critical cases such as Ekpe, which has since been described as
‘plainly wrong.’ If true equality is to be achieved, the courts need to accept the information
detailed to them by specialists in medicine, who often have a genuinely superior
understanding of whether somebody is disabled, than they do.
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Chapter Seven - Options for Reform and Remedying The Situation
7.1

Have The Legislature Got it Right?

Ultimately, this research project involved a critical analysis of Section 6 EqA to examine the
real definition of disability, in order to answer the crucial question, which is ‘have the
legislature got it right?’ Firstly, in order to answer this question, one needs to ascertain what
is proposed by ‘have they got it right?’ Arguably, the right, correct, or even ideal, definition
of disability is the one that attempts to bring ‘the most equality’ to those that seek it. In this
instance equality for those with a disability is to be equal in regards to: status, rights and
opportunities.

It is clear from each chapter conclusion that whilst each part of the current definition provides
equality to people with a disability some extent, it does not always provide equality to those
who require it. Thus one can argue that the answer to the question ‘have the legislature got it
right?’ – the answer is clearly ‘No.’

7.2

Identified Problem Areas.

As aforementioned in the subsequent chapter conclusions, there are numerous problems that
the current definition under S.6 EqA causes for achieving equality, and will be addressed
accordingly.

1) As per Chapter Three, the current definition of impairment does not allow for addiction to
substance abuse to be classed as an impairment. For the aforementioned reasons including,
inter alia, the successful reintegration into society, if this were not established as an
impairment, then those with an addiction to substance abuse would not be able to achieve
true equality in the workplace.
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2) As evident from the cases of Paterson, Carden and Kapadia discussed in Chapter Four,
the courts have had many serious problems with the interpretation and application of the term
‘substantial adverse effect.’

3) As per Chapter Five, the current duration of ‘long-term’ is set at a period of 12 months.
Whilst it is understood that a specific duration must be chosen, as aforementioned, if this is
not lowered then a significant amount of people with mental-health related impairments, such
as clinical depression, will not be able to achieve true equality in the work place.

4) As discussed in Chapter Six, the current term ‘Normal Day-to-Day Activities’ is not
suitable for the current definition of disability. This is no more evident than in the case of
Quinlan v B&Q Plc311 in which an employee who had open-heart surgery could not lift heavy
objects, which was fundamental to his job, was able to lift ‘normal day-to-day objects.’
Because he could still perform normal day-to-day activities he was not held to be disabled,
despite not being able to perform activities that were fundamental to his job. For purposes of
equality within the workplace, this must be addressed.

5) Another problem highlighted in Chapter Six, was the courts constant dismissal of medical
evidence to prove the presence of an impairment leading to a disability.

7.3

Is the Medical Model to Blame?

The main reason for the problems caused by the current definition lies within the fact that our
legislature has chosen to legislate our governing statutes based mainly on the medical model
of disability alone. Paraphrasing Sargeant’s argument that, ‘[historically] the legislation has
311
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focused on the disabled person and measures to help them cope with an unequal society,
[however], a more positive model would be to [shift] the focus [from] the individual to
society.’312 He goes on to further argue that ‘It is society’s fault that some of its citizens
cannot access the transport system or stand an equal chance of finding employment. The
social model of disability encourages [us] to take this societal approach, rather than the
narrower medical model [that only focuses] on the disability.’313 Adopting a social model for
the purpose of defining disability has the potential to eradicate all the negative consequences
that the medical model has caused, thus increasing equality for those with a disability.

7.4

Action for Reform.

However, it is acknowledged that to shift from a medical model towards a social model of
disability would be an incredibly substantial task to be undertaken by numerous parties,
involving an exceptionally lengthy and intricate consultation period. Therefore, since the
move towards a social model of disability would be considered as a long-term solution, there
is also a need for the legislature to enforce a short-term solution, aimed at rectifying the main
issues within the current definition of disability that have been identified. Consequently, in an
attempt to bring ‘the most equality’ to those who seek it, this research project proposes two
solutions of reforming equality: long-term reform, and short-term reform.

7.5

Long-Term Reform Solution.

As aforementioned, the legislature should look towards introducing new legislation based on
the social model of disability, as a long-term remedy to the inequality created by the medical
model. This is because currently, disabled persons have to prove that they are not ‘normal’
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because they cannot carry out ‘normal day-to-day activities’ and that ‘the able-bodied person
is explicitly and overtly held up as the norm.’ Furthermore, as has been argued in Parliament,
‘the social model [of disability] would bring the law into alignment with best practice’314

By adopting a social model, the focus on impairments will reduce, in turn making us realise
that ‘it is society that disables people, not impairments.’315 Thus a social model would not
focus on ‘what somebody cannot do in everyday life and what ‘normal’ activities they cannot
do, but rather on what society can do to assist those who are put at a disadvantage.’ 316
Therefore, this research paper would submit that a social model definition of disability will
enable society to appreciate that ‘disabled people [are] the collective victims of an uncaring
or unknowing society, [which] will be translated into social policies geared towards
alleviating oppression.’317

7.5

Short-Term Reform Solution.

Whilst the obvious long-term solution of both developing and introducing a social model of
disability is in progress, as a preliminary measure aimed at rectifying the main issues caused
by the current definition in the short-term, this research paper would propose the ‘Disability
and Equality (Reform) Bill 2014.’
The Reform Bill will aim to legislate the following:

1) The reduction in length of ‘long-term’ from 12 months to 6 months for mental
impairments in order to provide greater equality and protection from discrimination to those
with mental health conditions such as clinical depression and general anxiety disorder.
314

Page 28, House of Commons Work and Pension Committee, no. 167.
Page 20, UPIAS (1997) ‘Fundamental Principles of Disability’ Disability Studies Leeds.
316
Page 45 of T. Shakespeare ‘Disability Rights and Wrongs’ (Routledge, 2006).
317
Page 22 of M. Oliver ‘The Politics of Disablement’ (Palgrave Macmillan, 1990).
315

Page 86

2) Addiction as an impairment for the purposes of in order to provide greater equality and
protection from discrimination to those with substance abuse addiction.

3) ‘Normal day-to-day activities’ is to be replaced with ‘Normal day-to-day work-related
activities and duties’ in order to provide greater equality and protection from discrimination
to those whose activities and duties at work involve such activities and duties that are not
always considered to be ‘normal day-to-day activities.’

However, the Bill does have foreseen some limitations. In order to rectify the vast problems
concerning the court’s interpretation and application of the term ‘substantial adverse effect’
and the need to put more weight on medical evidence, the legislation will eventually have to
succumb to drafting the definition of disability based upon a social-model of disability.
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Employee Equality for Disabilities Reform Bill (2014)
An Act to make provision to require Ministers of the Crown and others when making
strategic decisions about the exercise of their functions to have regard to the desirability of
reducing socio-economic inequalities; to reform Section 6 of the Equality Act (2010) and
to enable greater equality to employees with a disability in the workplace.
[6th May 2014]
Be it enacted by the Queen's most Excellent Majesty, by and with the advice and consent
of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled,
and by the authority of the same, as follows:

Part 2
Employee Equality: Key Concepts for Reform

Chapter 1
Requirements of Reform
4

Disability
(1) An employee (E) has a disability if (c) E has a physical or mental impairment, and
(d) The impairment has a substantial and long-term adverse effect on E’s
ability to carry out normal day-to-day or work-related activities and
duties.
(2) A long-term impairment is one that is to last for at least -

(a) A period of 6 months for mental impairments
(b) A period of 12 months for physical impairments
(3) Any impairment under S.4(2) will include any addiction to substance abuse
(c) a reference to a person who has an addiction to substance abuse is a
reference to a person who is an addict

Figure 2.2 – Proposed ‘Employee Equality and Disabilities (Reform Bill (2014)’
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Chapter Eight - Final Conclusion
The findings from the literature review displayed a clear frustration towards the adopted legal
definition of disability under both the DDA and the EqA, with a clear calling for the
legislature to look at basing it on the social model of disability.

Along with providing statistical data on disability-related discrimination and examining
history of the sources of the definition, this research proposal also provided a critical analysis
of each requirement of the current definition. Furthermore, it provided a balanced evaluation
on the positives and negatives of each requirement in the chapter conclusions. This resulted
in exploiting areas of concern for improvement, and proposing subsequent solutions for
reform, both in the short and long term.

The results of this research proposal support the initial theory that whilst the definition of
disability within Section 6 provides a fair level of equality for those who suffer from
disability-related discrimination. However, so long as the definition remains based on the
medical model of disability, it will always have restricted limitations.

The core objective was to critically analyse the current definition of disability and determine
whether or not it is suitable. The definition was critically analysed in Chapters: Three, Four,
Five and Six, and its suitability was determined in Chapter Seven, along with proposed
options for reforming the definition. As such, the original objective of this research proposal
was met in full.

The purpose of the literature review, inter alia, was to review the current literature on the
topic to ascertain whether there are any gaps in the current body of research. As
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aforementioned in the literature review, a gap was identified which demonstrated little-to-no
current research that provided a critical analysis of Section 6. There was however, substantial
research on older definitions of disability, such as under the DDA. Although the definition
under the EqA is based upon older definitions, there are some critical differences. As such, it
can be said that this research proposal has made an original contribution, though it is
recognised that this is only to a certain extent.

It is recommended that further research be undertaken on the definition of disability in
jurisdictions that have based their definition on the social model of disability. An evaluation
and further comparison should then be drawn between their definitions and Section 6, to
determine what the effect of implementing a definition based on a social model would be.

Page 90

Recommendations
As per Chapter Seven, this research study would propose two recommendations in an attempt
to bring equality back to the heart of Section 6 EqA.

Firstly, it is recommended that the adjustments to Section 6, as proposed in the ‘Employee
Equality for Disabilities (Reform) Bill (2014)’ be enacted by parliament immediately, as a
rapid way in remedying the inequality left by the poor drafting of the section. It is noted that
this is not suitable as a long-term solution and is merely intended as a method of improving
protection in the immediate future.

Lastly, it is recommended that both parliament and the legislature co-operate together in
drafting a proposal to reform the current philosophy of disability discrimination, which is
based on a the medical model of disability, towards a social model of disability. It is
acknowledged that the changes brought about by such move would bring huge transformation
to employers, employees, the court, and alike. And in order to truly achieve equality in the
area of disability discrimination, this transformation must involve serious consultation with
numerous stakeholders and must not be rushed at any cost.
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