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INTRODUCTION

The decision by the Dutch court in Urgenda v The Netherlands has raised a stir

worldwide, particularly in Canada about the feasibility of suing governments for taking

insufficient action to stem dangerous emissions that contribute to climate change. A panel

discussion put together in Toronto by the Center for International Governance Innovation, led by

counsel for Urgenda, Roger Cox, drew opinions from experts in the field on the question of

whether similar litigation would be possible in Canada to hold Canada responsible for

insufficient action on climate change.1 Opinions ranged from passionate optimism to reserved

scepticism about the ability for Canada’s legal system to accommodate such litigation. This

paper aims to determine the obstacles climate litigators would face in attempting to sue the

Canadian government with a view to ordering the government to take more aggressive steps to

limit carbon emissions.

The scope of this paper will be limited to the potential for holding government actors

liable for inaction. It will not address climate change litigation against private entities or

litigation for remedies for positive action. Finally, the focus of this paper will be on the

possibility of attaining an order against government actors rather than compensation for existing

or future damages.

I will first summarize the Urgenda decision and extract the relevant points that highlight

similarities and differences between Canada and The Netherlands’ legal systems. I will then

address the difficulties that exist in Canada, but do not seem apparent in The Netherlands, of

attaining standing to bring such a claim and the differences in remedies that are legally available.

If we assume that the difficulties of attaining standing and pursuing a remedy in the form of an

order can be surmounted, my analysis of what would be required of a successful negligence

claim shows the inflexibility of the private negligence cause of action in such a diffuse and

public matter. I then explore alternatives to the negligence claim, including the potential for

constitutional judicial review of executive and legislative inaction, public nuisance claims and

the applicability of the under-developed public trust doctrine.

Can Canadian climate change public interest litigants emulate what Urgenda did and

expect a similar remedy? This paper will show that the answer is no. While each form of climate

litigation in Canada comes with its difficulties, a private negligence claim, such as the one put

forward in Urgenda is the one that has the most difficulties. However, the first step to legal

reform is understanding why one cannot do what they seek to do in their jurisdiction when it was

successfully done in another. I hope that this paper can serve to illuminate points of Canadian

law that public interest lobbying and litigation should target to create a legal environment where

holding governments accountable for climate change through the judicial system is a real

possibility.
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A webcast of the panel discussion can be found at: https://www.youtube.com/watch?v=hmqe4A3irTQ



Summary and Analysis of Urgenda Foundation v The State of the Netherlands

In the following section I summarize and analyze the steps that the Dutch court took to

reach its conclusions. I will focus on those aspects of the court’s analysis that will be used to

draw analogies and distinctions with a potential Canadian approach.

Facts of the case:

Much of the Urgenda decision is committed to emphasizing the catastrophic effects of

anthropogenic climate change. For the purposes of this paper I will assume that readers are more

or less aware of the nature and gravity of global climate change. The purpose of this paper is not

to dispute whether and to what extent anthropogenic emissions are harmful to life on earth.

However, broadly speaking, it is important that I address the court’s approach to the data

available as it pertains to determining the Dutch government’s legal responsibilities.

The 2010 Cancun climate conference used an accumulation of scientific findings to

determine that the global temperature increase must be kept to below 2 degrees Celsius as

compared to pre-industrial levels2 if the global community is to avoid widespread catastrophic

harm. The aggregate emissions reductions of Annex I countries must be somewhere in the range

of 25-40 percent by 2020 compared to 1990 levels if the global temperature level is to achieve

this 2 degree target.3 Annex I countries are nations that the UNFCCC has deemed to be

developed as opposed to developing nations. The Durban climate conference in 2011 noted that

global reductions as they stood were far from meeting these targets.4 The European Union set its

reduction targets at 20 percent below 1990 levels with the offer to commit to a 30 percent

reduction if other developed and advanced developing countries commit to similar reductions5.

Whatever we take our reference point to be, post-2010 the Dutch government’s policies

set the country at pace to achieve only a 14-17 percent reduction below 1990 levels by 2020.6

Their policy focus was aimed at a delayed but aggressive response: 40% reduction by 2030 and

80-95% by 2050.7 Essentially the disagreement between Urgenda and the state is not formally

one about the importance of stemming climate change or even the ultimate target of emissions
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UN Framework Convention on Climate Change, Report of the Conference of the Parties on its sixteenth

session, held in Cancun from 29 November to 10 December 2010, FCCC/CP/2010/7/Add.1; 1/CP.16 (Cancun

Agreements) at para 4

3

UN Framework Convention on Climate Change, Outcome of the work of the Ad Hoc Working Group on

Further Commitments for Annex I Parties under the Kyoto Protocol at its fifteenth session, Draft Decision -/CMP.6

4

UN Framework Convention on Climate Change, Report of the Conference of the Parties on its seventeenth

session, held in Durban from 28 November to 11 December 2011

5

The Urgenda Foundation v The State of the Netherlands ECLI:NL:RBDHA:2015:7196 at para 4.25

6

Ibid at para 4.31

7

Ibid at para 4.32



reductions by 2050, but rather, what the minimally responsible and appropriate route to getting to

2050 is.

Standing

Urgenda sought standing to represent the interests of present and future generations of

Dutch and international citizens. This standing was granted on two grounds. First, an explanatory

note to the standing rule in the Dutch Civil Code held that environmental public interest groups

may have standing to protect the rights of unidentifiable individuals due to the pervasive nature

of environmental issues. Second, Urgenda’s mandate as outlined in their by-laws pursued what

were necessarily issues that extend beyond national borders.8

Urgenda’s Allegations Against the Dutch State:

Although the decision does not explicitly characterize it as such, the accusations

essentially amount to a negligent failure on the part of the state to fulfill various obligations it

has to its citizenry and those abroad in present and future generations. This was an action

pursuant to Book 6:162 of the Dutch Civil Code:

- 1. A person who commits a tortious act (unlawful act) against another person that can be

attributed to him, must repair the damage that this other person has suffered as a result

thereof.

- 2. As a tortious act is regarded a violation of someone else’s right (entitlement) and an act

or omission in violation of a duty imposed by law or of what according to unwritten law

has to be regarded as proper social conduct, always as far as there was no justification for

this behaviour.

- 3. A tortious act can be attributed to the tortfeasor [the person committing the tortious act]

if it results from his fault or from a cause for which he is accountable by virtue of law or

generally accepted principles (common opinion).9

This is an open provision that Urgenda was tasked with filling, by means of other

principles, the parts I have underlined here. First, as Urgenda was seeking remedy under Book 3,

Section 296 for an order to reduce emissions and not compensation for existing damages, it

avoided the necessity of showing present damages. Second, Urgenda had to show that a duty to

make greater emissions reductions was imposed by law on the Dutch government. This duty

flows from different sources national and international: Nationally it flows from Article 21 of the

Dutch Constitution which states that “It shall be the concern of the authorities to keep the

country habitable and to protect and improve the environment.”10 Internationally, Urgenda

8



Supra note 5 at para 4.5

Book 6:162 DCC (Dutch Civil Code)

10

Constitution of the Kingdom of the Netherlands [Netherlands], June 2002, available at:

http://www.refworld.org/docid/3ae6b5730.html [accessed 5 February 2016]
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argued that Article 2 and 8 of the ECHR impose a positive obligation on states to take protective

measures. Article 2 is a right to life provision containing positive language: “Everyone’s right to

life shall be protected by law.”11 Article 8, a provision protecting the right to respect for private

and family life, does not have language that imposes a positive obligation in such strong terms as

Article 2, however the Dutch court affirms case-law that suggests that it is in fact a positive

obligation.12

In addition Urgenda relied on the “no harm” principle, the UN Climate Change

Convention, Kyoto and other associated protocols and Article 191 of the Treaty on the

Functioning of the European Union. The court recognized that none of these could be applied

directly to derive rights for Urgenda as they largely deal with international relations, however,

they could be used to interpret whether there is a “duty imposed by law” on the state.13 Article 21

of the Dutch Constitution grants very wide discretion to the state as to how it will address

climate change. However, the court injected international principles into Article 21 on account of

the fact that climate change is a global hazard14 thus narrowing the state’s discretion.

Duty of Care

After a lengthy discussion of these various principles, the court gave a relatively brief

single-paragraph determination that the state had a serious duty of care to prevent climate

change.15 Unfortunately, it did not state exactly to whom this duty was owed.

Furthermore, because foreseeability of harm from one’s action or omission is a requisite

for establishing a duty of care, the court simply held that the State has known about the risks of

climate change since 1992.16 This is rather perplexing because, as was recognized by the court,

the issue was not whether the state could foresee that anthropogenic climate change was harmful,

but whether the state could foresee that their 17% by 2020 emissions reduction plan was very

likely to result in egregious harm. These are vastly different standards. The former is to claim

ignorance of the effects of climate change which would be an absurd proposition. However, the

latter is to exercise national policy-making powers to disagree with international bodies on the

appropriate short-term strategy in response to the threat of climate change. This entails a

disagreement on what should be foreseen, not an ability or inability to foresee consequences;

What are the minimal emission reduction levels at which a party should foresee that

unacceptable consequences will result? More precisely, the question then is who is the legal (not

scientific) authority on this minimum?
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Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as

amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at:

http://www.refworld.org/docid/3ae6b3b04.html [accessed 24 February 2016] art 2
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Supra note 5 at para 15(d)

13

Supra note 5 at para 4.52

14

Supra note 5 at para 4.55

15

Supra note 5 at para 4.65.
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The action was not brought for an inadequacy with direct reference to UN standards;

Urgenda was not suing for the state’s negligence in failing to adhere to the UN standards, it was

suing for the State’s negligence in protecting the population from the dangerous effects of

climate change and using international standards to help make its case. Therefore, it would have

been more appropriate for the court to use the international standards to establish that the State

could foresee that its 17%/2020 plan would fail to prevent egregious harm. This would have

required that the court draw the limits of policy making discretion at this point in the analysis, to

declare that the legislative authority of the state does not extend so far as to defy international

scientific standards. In fairness, the court did address the limits of the state’s discretion later, in

issue (iv) “the discretion of the state in exercise of its public duties”17. However, this was only

with respect to the question of whether the state had failed in fulfilling its established

obligations; this discussion should have been incorporated in the foreseeability analysis when

establishing the obligation in the first place. I do not suggest this because I disagree with the

outcome of this case, but rather because every legal discrepancy that was ultimately ironed over

by judicial will is one that will be more difficult to transplant to other jurisdictions such as

Canada.

Causation

The court then briefly established that the state is causally connected to greenhouse

emissions through two points. First, the state cannot say that they do not cause emissions simply

because they do not emit them; it was found that the power to control Dutch emissions levels

creates a causal link between the state and these emissions.18 Second, the state had expressly

taken on responsibility for its national emissions when signing on to the Kyoto Protocol.19

The court then finished by rejecting the government’s arguments that the Dutch increase

in emissions reductions would not have a noticeable effect or that any effect would be offset by

carbon leakage20.

Distribution of Powers

The court recognized that it must exercise restraint when making decisions that may

affect policy and the rights of unknown parties. The court overcomes this obstacle in three steps

so as to put a toe into the political sphere. First, it reminds readers that the trias politica

doctrine21 in the Netherlands does not strictly isolate the executive and the legislature from the

judiciary. Rather, that it is a general principle that compels the courts to exercise greater and

greater restraint the more likely it is that they will encroach on the other two jurisdictions with a

decision, especially where the court may not understand the full magnitude of consequences

17



Supra note 5 at para 4.74

Supra note 5 at para 4.66.

19

Ibid.

20

Carbon leakage is the term for the phenomenon of carbon emitters simply leaving a jurisdiction that puts

restrictions on their emissions to operate in a jurisdiction that has more relaxed policies, thus undermining efforts to

lower global carbon emissions.

21

The separation of powers into three distinct branches, the legislature, the executive and the judiciary.
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resulting.22 Second, it emphasizes the role of the judiciary in protecting the citizens from their

government.23 Third, it states that the order requested would not compel or prohibit the

government to take certain measures and that the government would be free to pursue a climate

change policy within the confines of this order.24

Ultimately the court finds that the nature of a private-public dispute predisposes it to

having political effects and that the fact that these effects may be present cannot in all

circumstances preclude the judiciary from settling disputes.25

The Ruling

The court ordered the state to reduce the volume of its greenhouse gases by 25% from

1990 levels by 2020, opting for the UN standard rather than the EU commitment. It provided this

remedy insofar as Urgenda had standing to represent itself, perhaps answering the earlier

unanswered question as to whom exactly the duty of care was owed.

SUING THE CANADIAN GOVERNMENT IN TORT OR A CONSTITUTIONAL

CHALLENGE

Jurisdiction and Remedies Available

The means by which a party can sue the Canadian government differs from that by which

the Dutch government was sued. Unlike in the Dutch legal system, a private party cannot sue the

Crown in the same way that it would sue a private individual. As was seen above, all actions in

tort in the Netherlands against public or private defendants arise from Book 6 of the Dutch Civil

Code. In Canada, while a cause of action in tort against private entities finds its source in

common-law, actions against the Crown, which are brought in Supreme Court or the Federal

Court, arise from section 3 of the Crown Liability and Proceedings Act.26 The key distinction in

Canada is the limitation on the types of remedies that can be sought. Section 22(1) denies parties

the ability to seek relief in the form of an injunction or an order for specific performance. As

such, the federal court is not granted jurisdiction to order the Crown to do anything, much less

take more aggressive action on climate change. However, the court is empowered to make a

declaratory judgement on the rights of the parties involved pursuant to section 22(1) of the

CLPA.27 In this sense, an organization could seek a declaration that the organization has a

constitutional right to not be subject to legislation or executive action that unduly endangers the

climate. This would then amount to constitutional judicial review of either executive or

legislative action or inaction. However, seeking an order by way of a negligence action as was

22



Ibid at para 4.96

Ibid at para 4.97
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Ibid at para 4.101
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Ibid at para 4.98
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Crown Liability and Proceedings Act RSC 1985, c C-50 (CLPA) s 3.

27

Ibid s 35.
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done by Urgenda would not be possible under the current legislation. This does not mean that the

CPLA may not change again in the near-future. As such, I will explore the possibility of a

constitutional challenge but I will also explore the possibility of getting an order through a

negligence action if the CLPA was amended to allow it. To begin, one must first determine the

type of standing they seek before the Federal or the Supreme Court, to bring the action as of right

or in the public interest.

Standing as of Right

Section 18.1(1) of the Federal Courts Act requires that a party seeking judicial review be

directly affected by the matter.28 Determining whether or not a public interest organization is

“directly affected” by climate change in a manner that would allow it to represent itself, is a

difficult question that Canadian case-law shows little guidance for. In the Netherlands, the rule is

straightforward: Generally a person must have a demonstrable stake in the outcome of the case

above and beyond a general public interest to bring a civil suit against a party29, the exception to

this rule was developed in case law and was codified in Book 3:305a of the Dutch Civil Code

allowing for a foundation or association whose object it was to protect specific interests to bring

a legal claim to protect similar interests of other persons. This allows an association in The

Netherlands to bring any type of action itself to protect the interests of others, including a

negligence claim.

In Canada however being “directly affected” as is meant by section 18.1(1) has a narrow

meaning whose plain English reading has not been significantly elaborated on. The question of

who is directly affected, for the purposes of a standing as of right as opposed to public interest

standing, has only been addressed in the context of standing for judicial review of administrative

decisions affecting contractual obligations and not of judicial review of other executive action or

legislation.30 An association gaining standing to judicially review a government decision

pertaining to climate change on the grounds that they alone are directly affected would be very

difficult considering the indirect connection between GHG emissions, climate change, the effects

of climate change and any harm felt by the association. Again, as discussed below in the

negligence section, because the court in Urgenda oscillated so much between whose rights were

being represented, that of society, that of Urgenda itself or no real clear rights at all with merely

a duty owed by the government at large, it does not provide much guidance here.

Ultimately, this aspect of the litigation, the self-representative aspect that was present in

Urgenda, would likely be abandoned in favour of public interest litigation if it were undertaken

in Canada. This would be a strategic choice on the part of litigants to put the case to a court in a

28



Federal Courts Act RSC, 1985, c F-7 s 18.1(1)

Hanna Tolsma, “The Rise and Fall of access to Justice in The Netherlands” (2009) 21:2 Journal of Environmental

Law at 312 online: &lt;http://www.rug.nl/research/portal/files/10415067/Tolsma_De_Graaf__Jans_in_het_J_1.pdf&gt;

30

Arthur c Canada (Procureur général) [1999] FCJ No. 1917, 254 NR 136 at para 6 [FCA];

Canadian Motion Picture Distributors Assn. v Partners of Viewer's Choice Canada 137 DLR (4th) 561, 199 NR 167

at para 3 [FCA]

29



form they are more familiar with. Unfortunately, this would also probably mean abandoning

negligence as a cause of action as well as I will discuss in the following section.

Public Interest Standing in Canada

The Nova Scotia Supreme Court has explicitly recognized that there is no precedent in

Canada for bringing a claim based in negligence for a public interest matters31 and a survey of

the case law supports this. Hence pursuing a negligence claim against Canada and seeking the

type of relief granted in Urgenda has two massive hurdles: the fact that standing would not be

granted for either a private or a public interest and the fact that relief in the form of an order is

statute-barred. However, I will continue to establish the possibility of gaining public interest

standing in the event that these problems may be overcome through legislative reform or by

creative counsel and for the purposes of pursuing other relief; either by means of constitutional

review or another cause of action.

The test to meet for public interest standing in Canada is stricter than the test that the

Dutch court applied to Urgenda and the one that is typically used for public interest

organizations32. Where the Dutch court only required that Urgenda have a genuine interest in the

issue at hand, Canadian courts also require that there is a serious issue to be resolved and that a

party show that no other reasonable or effective method of resolving the issue is available aside

from that party bringing an action in their own capacity.33 That there is a serious issue to be

resolved is a low threshold and would almost certainly be granted in an action alleging harm with

respect to climate change. The third part of the test becomes slightly more difficult but it would

still be unlikely to pose a significant hurdle. Since the effects of climate change are cumulative

and felt indirectly, it would be hard to think of any party being better positioned to represent their

interests on this matter by bringing an action to court than a public interest organization. As a

result it would be unlikely that any individual party would bring such an action against the

government and be able to adequately represent all the interests affected by climate change in

Canada. A look at some of the case-law on the matter is helpful:

Groups in Canada with somewhat similar mandates have been granted or denied public

interest standing to represent their environmental causes based on their ability to match the

broadness of their mandate to the broadness of the specific issue they target. In Voters Taking

Action on Climate Change v British Columbia a public interest group was denied standing

because they were targeting a very specific permit for geographically restricted coal storage

activities and the link to their broad mandate of pressuring government to take more aggressive

action on climate change was not sufficiently strong.34 Furthermore, the coal storage activities

31



Inshore Fishermen's Bonafide Defense Fund Assn v Canada 130 NSR (2d) 121, 45 ACWS (3d) 1036

Berthy van den Broek &amp; Liesbeth Enneking, “Public Interest Litigation in the Netherlands A Multidimensional

Take on the Promotion of Environmental Interests by Private Parties through the Courts” (2014) 10:3 Utrech Law
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Algonquin Wildlands League v Ontario (Minister of Natural Resources) 21 CELR (NS) 102, 65 ACWS (3d) 957

34

Voters Taking Action on Climate Change v British Columbia 2015 BCSC 471, 94 CELR (3d) 35 at para 59

32












        

  


      Download Urgenda and Suing Canada for Climate Change

        


        Urgenda and Suing Canada for Climate Change.pdf (PDF, 219.28 KB)

        

        Download PDF


        

    


  




        
  Share this file on social networks

  

  

  
    
      
    
     
  
    
      
    
     
  
    
      
    
     
  
    
      
    
  
  







        
  
  Link to this page

  


  Permanent link

    Use the permanent link to the download page to share your document on Facebook, Twitter, LinkedIn, or directly with a contact by e-Mail, Messenger, Whatsapp, Line..


  
  
  Copy link
  

  

  
      


      Short link

      Use the short link to share your document on Twitter or by text message (SMS)


      
        
          
          Copy link
        

      
      

  


  HTML Code

    Copy the following HTML code to share your document on a Website or Blog


  
  
    PDF Document Urgenda and Suing Canada for Climate Change.pdf
    Copy code
  

  
  



  QR Code to this page

    

      

      


      
  

  
  




This file has been shared publicly by a user of PDF Archive.

Document ID: 0000358312.

 Report illicit content





      

    

  













  
  
    
      
        
          
        

        
          2023 · 
          Legal notice · 
          Terms of use

          Privacy policy / GDPR ·

          Privacy settings ·

          Contact
          

          Report illicit content · 
          FR · 
          EN
        

      

    

  





















    