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ABOUT THE SENTENCING PROJECT



first published in 2000 with a grant from the Bureau of Justice Assistance.* This second edition was produced



Reducing Racial Disparity

in the Criminal Justice System

A Manual for Practitioners and Policymakers



—I. Matthew Campbell, Former Assistant State’s Attorney,

Ellicott City, MD

While the impact of incarceration on individuals can be quantified to a certain

extent, the wide-ranging effects of the race to incarcerate on African American communities in particular is a phenomenon that is only beginning to be investigated.

What does it mean to a community, for example, to know that three out of ten

boys growing up will spend time in prison? What does it do to the fabric of the

family and community to have such a substantial proportion of its young men enmeshed in the criminal justice system? What images and values are communicated

to young people who see the prisoner as the most prominent pervasive role model in

the community?

—Marc Mauer, Race to Incarcerate1



IN THE CRIMINAL JUSTICE SYSTEM



We, as a country, are confused about what we are trying to achieve with the criminal justice system. The public needs to be moved away from the idea that the

criminal justice system can provide ‘the’ answer to crime. Indeed, our responses to

crime often exacerbate the problem. Criminal justice agencies in a local jurisdiction

must collaborate to get the proper message to the public and collectively say, ‘this is

what we can do, this is what we cannot do’ and then concentrate on improving the

system—particularly in the area of reducing racial disparities which result from our

collective decision-making.
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R E D U C I N G R A C I A L D I S PA R I T Y



—Leonard Noisette, Former Director,

Neighborhood Defender Service of Harlem, NY







We cannot run society for the privileged and allow a significant proportion of

the population to be marginalized. It impacts the quality of life for all of us if

we have ‘throw away’ people. A justice system which tolerates injustice is doomed

to collapse.



Reducing Racial Disparity in the Criminal Justice System: A Manual for Practitioners and

Policymakers represents the product of a collaboration among leaders from all components of the criminal

justice system. Staff of The Sentencing Project convened an advisory committee composed of criminal justice

leaders who provided information, participated in group discussions, and reviewed drafts of the manual. In

addition, staff and consultants interviewed a broad range of criminal justice practitioners nationally to solicit

ideas and analysis.

The first edition of this manual was written by Dennis Schrantz and Jerry McElroy, and edited by Jenni

Gainsborough and Marc Mauer. The second edition was written and edited by Ashley Nellis, Judy Greene, and

Marc Mauer.
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designed for use as a reference manual for practitioners and offers strategies for assessing racial disparity. It also offers practices, procedures and policies to

reduce disparity at each stage of the system.



Many people working within the criminal justice

system are acutely aware of the problem of racial

disparity and would like to counteract it. The purpose of this manual is to present information on

the causes of disparity and to examine what actions

can be taken among criminal justice professionals

to reduce disparity. We readily acknowledge that racial disparity is symptomatic of problems in society

as a whole, but nevertheless maintain that actions

can be taken to reduce disparity. This manual is the

product of a rigorous process of group discussions

and interviews with practitioners in the field as well

as a systematic review of best practices and policies

in jurisdictions nationwide.



Racial disparity in the criminal justice system exists

when the proportion of a racial or ethnic group within the control of the system is greater than the proportion of such groups in the general population2.

The causes of such disparity are varied and can include differing levels of criminal activity, law enforcement emphasis on particular communities, legislative

policies, and/or decision making by criminal justice

practitioners who exercise broad discretion in the justice process at one or more stages in the system.



We begin with an overview of some of the identified causes of racial disparity and explore how these

are often manifested in the daily operations of the

criminal justice system. The manual’s central focus is

on the specific ways in which disparities may result

from decision-making at various points in the criminal justice process, and the steps that can be taken by

criminal justice agencies to counter those effects. It is



Addressing racial disparity in the criminal justice

system is entirely consistent with a commitment to

public safety and to a fair system of justice. If unwarranted racial disparities can be reduced, the justice system will gain credibility and serve a more effective role in preventing and responding to crime.



What is Racial Disparity?



Illegitimate or unwarranted racial disparity in the

criminal justice system results from the dissimilar

treatment of similarly situated people based on race.

In some instances this may involve overt racial bias,

while in others it may reflect the influence of factors

that are only indirectly associated with race. Moreover, in some cases disparity results from unguarded, individual- or institution-level decisions that

are race-based. Structural racism, derived from the

longstanding differential treatment of those with

characteristics highly correlated with race (e.g., poverty) can cause or aggravate racial disparity as well.



1

INTRODUCTION



A



merica is the most racially diverse democratic nation in the world. Our gains in

economic prosperity, however, are not uniformly shared across society, as whole segments of

American communities have become marginalized.

One fundamental aspect of this marginalization is

the disparate treatment of persons of color which

occurs incrementally across the entire spectrum of

America’s criminal justice system. Racial and ethnic

disparity foster public mistrust of the criminal justice system and this impedes our ability to promote

public safety.







Introduction



There are four key aspects to addressing racial disparity in the criminal justice system:



2



(1)	Acknowledge the cumulative nature of racial

disparities. The problem of racial disparity is

one which builds at each stage of the criminal

justice continuum from arrest through parole,

rather than the result of the actions at any single

stage.

(2)	Encourage communication across players in

all decision points of the system. In order to

combat unwarranted disparity, strategies are required to tackle the problem at each stage of the

criminal justice system, and to do so in a coordinated way. Without a systemic approach to

the problem, gains in one area may be offset by

reversals in another.

(3)	Know that what works at one decision point

may not work at others. Each decision point

and component of the system requires unique

strategies depending on the degree of disparity

and the specific populations affected by the actions of that component.

(4)	Work toward systemic change. Systemwide

change is impossible without informed criminal justice leaders who are willing and able to

commit their personal and agency resources to

measuring and addressing racial disparity at every stage of the criminal justice system, and as a

result, for the system as a whole.



The Impact of Racial Disparity

Statistics at the community and national level show

the cumulative impact of racial disparity through

each decision point in the criminal justice system.

Decisions made at one stage contribute to increasing disparities at subsequent stages. For example,

if bail practices result in minorities being detained

before trial at greater rates than similarly situated

whites, they will also be disadvantaged at trial and

sentencing by having reduced access to defense

counsel, community resources, and treatment options. Disparities in the system can be seen in the

following examples:

•	 The widely-discussed phenomenon of “driving

while black” illustrates the potential abuse of

discretion by law enforcement. A two-year study



of 13,566 officer-initiated traffic stops in a Midwestern city revealed that minority drivers were

stopped at a higher rate than whites and were also

searched for contraband at a higher rate than their

white counterparts. Yet, officers were no more

likely to find contraband on minority motorists

than white motorists.3

•	 A New York state study found that minorities

charged with felonies were more likely to be detained than whites. The researchers concluded

that 10 percent of minorities detained in New

York City and 33 percent in other parts of the

state would have been released prior to arraignment if minorities were detained at the rate of

comparably situated whites.4

•	 Thirty-eight percent of prison and jail inmates are

African American,5 compared to their 13% percent share of the overall population.6

•	 Latinos constitute 19% of the prison and jail

population7 compared to their 15% share of the

population.8

•	 A black male born in 2001 has a 32% chance of

spending time in prison at some point in his life,

a Hispanic male has a 17% chance, and a white

male has a 6% chance.9

The primary focus of this manual is on decisionmaking within the adult criminal justice system but

the impact of racial disparity is clearly seen in the

juvenile justice system, too. While African American youth represent 17% of their age group within

the general population, they represent:

•	 46% of juvenile arrests

•	 31% of referrals to juvenile court

•	 41% of waivers to adult court10

Racial disparity challenges the basic values upon

which the criminal justice system rests. To the extent that such disparity is a result of racism (that

is, discrimination based on race), it represents an

outright rejection of the principle of equal justice.

A commitment to values of justice, fairness and

public safety compels professionals to vigorously

address disparate treatment when and where it exists. A sense that the criminal justice system is fair is

essential to the functioning of a democratic society.

Thus, there must be a nexus between societal values
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