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14 October 2016
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“One of the crucial elements of our constitutional vision is to make a decisive

break from the unchecked abuse of State power and resources that was

virtually institutionalised during the apartheid era. To achieve this goal‚ we

adopted accountability‚ the rule of law and the supremacy of the Constitution

as values of our constitutional democracy. For this reason‚ public officebearers ignore their constitutional obligations at their peril. This is so because

constitutionalism‚ accountability and the rule of law constitute the sharp and

mighty sword that stands ready to chop the ugly head of impunity off its

stiffened neck.



It is against this backdrop that the following remarks must be understood:

“Certain values in the Constitution have been designated as foundational to

our democracy. This in turn means that as pillar-stones of this democracy‚

they must be observed scrupulously. If these values are not observed and

their precepts not carried out conscientiously‚ we have a recipe for a

constitutional crisis of great magnitude. In a State predicated on a desire to

maintain the rule of law‚ it is imperative that one and all should be driven by a

moral obligation to ensure the continued survival of our democracy.” And the

role of these foundational values in helping to strengthen and sustain our

constitutional democracy sits at the heart of this application.”



Economic Freedom Fighters v Speaker of the National Assembly and Others;

Democratic Alliance v Speaker of the National Assembly and Others [2016]

ZACC 11
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Executive Summary

(i)



“State of Capture” is my report in terms of section 182(1)(b) of the Constitution of the

Republic of South Africa, 1996, and section 3(1) of the Executive Members Ethics

Act and section 8(1) of the Public Protector Act, 1994.



(ii)



This report relates to an investigation into complaints of alleged improper and

unethical conduct by the president and other state functionaries relating to alleged

improper relationships and involvement of the Gupta family in the removal and

appointment of ministers and directors of State Owned Entities (SOEs) resulting in

improper and possibly corrupt award of state contracts and benefits to the Gupta

family’s businesses.



(iii)



The Public Protector received three complaints in connection with the alleged

improper and unethical conduct relating to the appointments of Cabinet Ministers,

Directors and award of state contracts and other benefits to the Gupta linked

companies.



(iv)



The investigation is conducted in terms of section 182 of the Constitution read with

sections 6 and 7 of the Public Protector Act, 1994.



(v)



In essence the allegations are as follows:



Key allegations



(vi)



The investigation emanates from complaints lodged against the President by Father

S. Mayebe on behalf of the Dominican Order, a group of Catholic Priests, on 18

March 2016 (The First Complainant);



Mr. Mmusi Maimane, the leader of the



Democratic Alliance and Leader of the Opposition in Parliament on 18 March 2016

(The Second Complainant), in terms of section 4 of the Executive Members’ Ethics
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Act, 82 of 1998 (EMEA); and a member of the public on 22 April 2016 (The third

Complainant), whose name I have withheld.



(vii)



The complaints followed media reports alleging that the Deputy Minister of Finance,

Hon. Mr. Mcebisi Jonas, was allegedly offered the post of Minister of Finance by the

Gupta family long before his then colleague Mr. Nhlanhla Nene was abruptly

removed by President Zuma on December 09, 2015. The post was allegedly offered

to him by the Gupta family, which alleged has a long standing friendship with

President Zuma’s family and a business partnership with his son Mr. Duduzane

Zuma. The offer allegedly took place at the Gupta residence in Saxonwold, City of

Johannesburg Gauteng. The allegation was that Ajay Gupta, the oldest of three

Gupta brothers who are business partners of President Zuma’s son, Mr. Duduzane

Zuma, in a company called Oakbay, among others, offered the position of Minister of

Finance to Deputy Minister Jonas and must have influenced the subsequent removal

of Minister Nene and his replacement with Mr. Des Van Rooyen on 09 December

2015, who was also abruptly shifted to the Cooperative Governance and Traditional

Affairs portfolio 4 days later, following a public outcry.



(viii)



The media reports also alleged that Ms. Vytjie Mentor was offered the post of

Minister for Public Enterprises in exchange for cancelling the South African Airways

(SAA) route to India and that President Zuma was at the Gupta residence when the

offer was made and immediately advised about the same by Ms. Mentor. The media

reports alleged that the relationship between the President and the Gupta family had

evolved into “state capture” underpinned by the Gupta family having power to

influence the appointment of Cabinet Ministers and Directors in Boards of SOEs and

leveraging those relationships to get preferential treatment in state contracts, access

to state provided business finance and in the award of business licenses.



(ix)



Specific allegations were made and these are detailed below.
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The First Complainant, relying on media reports, requested an investigation into:



(a) The veracity of allegations that the Deputy Minister of Finance Mr Jonas and

Ms Mentor (presumably as chairpersons of the Portfolio Committee of Public

Enterprises) were offered Cabinet positions by the Gupta family;



(b) Whether the appointment of Mr Van Rooyen to Minister of Finance was known by the

Gupta family beforehand;

(c) Media allegation that two Gupta aligned senior advisors were appointed to the

National Treasury, alongside Mr Van Rooyen, without proper procedure; and

(d) All business dealings of the Gupta family with government departments and SOEs to

determine whether there were irregularities, undue enrichment, corruption and

undue influence in the awarding of contracts, mining licenses, government

advertising in the New Age newspaper, and any other governmental services.



(xi)



The second Complainant also relying on the same media reports, requested an

investigation into the President’s role in the alleged offer of Cabinet positions to

Deputy Minister Jonas and MP, Ms. Mentor, and that the investigation should look

into the President’s conduct in relation to the alleged corrupt offers and Gupta

family involvement in the appointment of Cabinet Ministers and Directors of SOE

Boards.



(xii)



In his complaint, Mr. Maimane stated amongst other things that:

“Section 2.3 of the Code of Ethics states that Members of the Executive may not:



(a)



Willfully mislead the legislature to which they are accountable…(c) act in a way

that is inconsistent with their position; (d) use their position or any information
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entrusted to them, to enrich themselves or improperly benefit any other

person...” (my emphasis)



(b) It is our contention that President Jacob Zuma may have breached the

Executive Ethics Code by (i) exposing himself to any situation involving the

risk of a conflict between their official responsibilities and their private

interests; (ii) acted in a way that is inconsistent with his position and (iii)

use their position or any information entrusted to them, to enrich

themselves or improperly benefit any other person”, he further stated. (my

emphasis).



(xiii)



The third complaint was also based on media reports but only those alleging that the

Cabinet had decided to get involved in holding banks accountable for withdrawing

banking facilities to Gupta owned companies. The Complainant wanted to know if it

was appropriate for the Cabinet to assist a private business and on what grounds

was that happening. He asked if corruption was not involved and specifically asked if

such matters should not be dealt with by the National Consumer Commission or the

Banking Ombudsman.



(xiv)



While the investigation was conducted in terms of section 182 of the Constitution of

the Republic of South Africa, 1996 (the Constitution), which confers the Public

Protector power to investigate, report and take appropriate remedial action in

response to alleged improper or prejudicial conduct in state affairs,



the alleged



improper conduct of President Zuma involving potential violation of the Executive

Ethics Code, was principally investigated under section 3(1) of the Executive Ethics

Code read with section 6 of



the Public Protector Act. The provisions of the



Prevention and Combatting of Corrupt Activities Act were invoked with regard to

allegations regarding the alleged offer of a Ministerial position by the Gupta family to

Ms. Mentor in return for cancelling the India route of the SAA, in the vicinity of

President Zuma, and related allegations. Deputy Minister Jonas also alleged that the
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position offered was on condition that he works with the Gupta family and that too is

in contravention of the Prevention and Combating of Corrupt Activities Act 12 of 2004

(PRECCA). The provisions of the Protected Disclosures Act, 26 of 2000 were also

taken into account.



(xv)



I decided to combine the complaints and have since conducted an investigation

under section 182 of the Constitution which confers on the Public Protector the power

to investigate any alleged or suspected improper or prejudicial conduct, to report on

that conduct and to take appropriate remedial action; and in terms of section 3(1) of

the EMEA which places a peremptory duty on the Public Protector to investigate

allegations of unethical conduct or violations of the Executive Ethics Code by the

President and other Members of the Executive. The Complaint is also investigated in

terms of section 7(1) of the Public Protector Act, which regulates the Public

Protector’s exercise of her/his investigative powers.



(xvi)



Section 182(1) provides that:

The Public Protector has the power, as regulated by national legislation(a) to investigate any conduct in state affairs, or in the public administration in any

sphere of government, that is alleged or suspected to be improper or to result in

any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action.



(xvii) Section 3(1) of the EMEA further provides that:



The Public Protector must investigate any alleged breach of the code of ethics on

receipt of a complaint contemplated in section 4.
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(xviii) The investigation was principally undertaken because of the Second Complainant

having lodged his complaint under the EMEA, which does not allow the Public

Protector discretionary power to consider whether or not to investigate a matter

falling under his/her jurisdiction.



Given that the Executive Members’ Ethics Act



requires investigations under it to be concluded within 30 days, the investigation was

given priority. It was also given priority because of the allegations having the potential

of undermining public trust in the Executive and SOEs. Additional resources were

requested from government with a view to handling it like a Commission of Inquiry

and R1.5 million was allocated by the Department of Justice and Correctional

Services for this purpose.



(xix)



The investigation process was informed by the provisions of sections 6 and 7 of the

Public Protector Act, 1994 (Public Protector Act). Section 6(4) recognises the power

of the Public Protector to conduct own initiative investigations while section 6(5)(a)

and (b) of the Public Protector Act specifically recognises the Public Protector’s

investigate any maladministration in connection with the affairs of any institution in

which the state is the majority or controlling shareholder or of any public entity as

defined in section 1 of the Public Finance Management Act 1 of 1999 (PFMA); and

abuse or unjustifiable exercise of power or unfair, capricious, discourteous or other

improper conduct. Section 7 details the processes that may be followed, which

involves an inquisitorial process that includes requests for information, subpoenas

and interviews.



(xx)



The complaint relates to allegations of improper conduct in state affairs and unethical

conduct by the President of the Republic, and other state functionaries and

accordingly falls within my ambit as the Public Protector. None of the parties

challenged the jurisdiction of the Public Protector.



(xxi)



Based on an analysis of the complaint, the following issues were identified as

relevant for investigation:
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