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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------------- X

ANTHONY ZAPPIN,

Plaintiff,

- against Case No. 16-cv-8838



NYP HOLDINGS, INC.

d/b/a THE NEW YORK POST,



COMPLAINT



JULIA MARSH,



Jury Trial Demanded



MATTHEW F. COOPER,

a Justice of the Supreme Court

of the State of New York, in his

individual and personal capacity,

Defendants.

------------------------------------------------------------- X



Plaintiff Anthony Zappin (“Plaintiff”) hereby alleges the following against Defendants

NYP Holdings, Inc. d/b/a The New York Post (“New York Post”), Julia Marsh (“Marsh”) and

Justice Matthew F. Cooper (“Justice Cooper”) (collectively, “Defendants”):

NATURE OF THE CASE

1.



Plaintiff brings this action against Defendants for defamation/injurious falsehood.



Defendants New York Post and Marsh published false and defamatory statements concerning

Plaintiff in The New York Post tabloid on November 13, 2015, which resulted in harm to Plaintiff.

Justice Cooper orchestrated, instigated and participated in the scheme to publish false and

defamatory statements concerning Plaintiff on the first day of a thirteen (13) day confidential

custody and access trial in the matter Anthony Zappin v. Claire Comfort, Index No. 301568/14

(N.Y. Cnty. Sup. Ct.) (“Zappin v. Comfort”). In doing so, Justice Cooper’s extrajudicial acts of

soliciting negative and false publicity concerning Plaintiff at the outset of trial denied him a full
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and fair custody and access trial. Accordingly, Plaintiff asserts claims under 42 U.S.C. § 1983

against Justice Cooper for committing acts, under color of law, with the intent and purpose of

depriving Plaintiff of his rights secured under the Constitution and laws of the United States.

Plaintiff brings this action against Justice Cooper in his personal and individual capacity. It bears

noting that, as of the filing of this Complaint, Justice Cooper is under investigation by the New

York State Commission on Judicial Conduct for his actions alleged herein as well as other acts of

judicial misconduct in Zappin v. Comfort. Plaintiff seeks actual and punitive damages as well as

injunctive relief.

JURISDICTION AND VENUE

2.



This Court has subject matter jurisdiction over Plaintiff’s claims pursuant to 28



U.S.C. § 1332(a)(1) because the amount in controversy exceeds the sum or value of $75,000,

exclusive of interest and costs, and is between citizens of different states. The Court also has

federal question jurisdiction under 28 U.S.C. § 1331.

3.



Venue is proper pursuant to 28 U.S.C. § 1332(b)(1) and (b)(2) because the events



that gave rise to this action occurred in this Judicial District.

THE PARTIES

4.



Plaintiff Anthony Zappin is a resident of the State of West Virginia with an address



of 1827 Washington Blvd., Huntington, WV 25701. He is the Plaintiff in the matrimonial action

Anthony Zappin v. Claire Comfort, Index No. 301568/14 pending before the New York County

Supreme Court.

5.



Upon information and belief, Defendant New York Post is a corporation organized



under the laws of the State of Delaware with a principal place of business at 1211 Avenue of the

Americas, New York, NY 10036. Defendant New York Post owns and publishes The New York

2
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Post, a daily tabloid newspapers published in New York City. At all relevant times, Defendant

New York Post did business as The New York Post, owned and operated The New York Post and

all of its corresponding webpages and websites, including http://www.nypost.com.

6.



Upon information and belief, Defendant Julia Marsh is a resident of the State of



New York with an address of 415 Argyle Road, Apt. 3J, Brooklyn, NY 11218. Furthermore, upon

information and belief, she is employed as a reporter at The New York Post by Defendant New

York Post.

7.



Upon information and belief, Defendant Justice Cooper is a resident of the State of



New York. He is a sitting Justice of the Supreme Court of New York County, IAS Part 51, which

exclusively hears matrimonial cases. Since July 2015, Defendant Justice Cooper has been the

presiding judge in the matter Anthony Zappin v. Claire Comfort, Index No. 301568/14 pending

before the New York County Supreme Court.

FACTUAL BACKGROUND

Justice Cooper’s Unlawful Assignment to Zappin v. Comfort

8.



Plaintiff initiated divorce action Zappin v. Comfort in February 2014 after



Plaintiff’s ex-wife Claire Comfort (“Ms. Comfort”) abducted the parties’ four (4) week old child

from their home in Washington, DC to Tacoma, WA. In retaliation, Ms. Comfort asserted false

allegations of family offenses to justify her unlawful abduction of the child. Nonetheless, the

matter primarily concerned custody and access of Plaintiff’s infant child. The prior presiding judge

of Zappin v. Comfort, Justice Deborah Kaplan, came under intense scrutiny after unlawfully

ordering Plaintiff to have supervised access with the child for well-over fourteen (14) months

without providing Plaintiff a hearing on the issue.



3
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9.



On April 24, 2015, Justice Kaplan directed an unprovoked assault on Plaintiff in



her courtroom and adjacent hallway by her assigned court officer. As a result of the attack,

Plaintiff suffered extensive bruising to his arms, legs and ribs. (See Ex. 1, Court of Claim

Complaint in Zappin v. State of New York.) Notably, this was not the first time Justice Kaplan had

been accused of directing an assault on a litigant and/or attorney in her courtroom. (See Ex. 2,

Discovery Responses at 9.) Plaintiff filed a complaint against Justice Kaplan in the New York

Court of Claims, which was served on the New York Attorney General on May 7, 2015. (See Ex.

1.)



Justice Kaplan was reassigned to an administrative position less than two (2) weeks later,



stripped of ninety percent (90%) of her docket and barred from being assigned any new cases.

10.



After Justice Kaplan was effectively removed from the bench in May 2015, Zappin



v. Comfort was transferred to Justice Cooper on May 22, 2015 under highly irregular

circumstances. It was one of the first, if not the first, cases transferred from Justice Kaplan’s

docket. (See Ex. 3, Spreadsheet of Justice Kaplan’s Reassigned Cases.) Out of over 150 cases

transferred from Justice Kaplan’s docket, Zappin v. Comfort was the only case transferred to

Justice Cooper. Moreover, the reassignment was in violation of 22 NYCRR 202.3 providing for

the assignment of civil cases to judges in New York Supreme Court. Neither the state court, nor

the New York Office of Court Administration would provide a meaningful explanation as to why

or how Zappin v. Comfort was chosen to be transferred to Justice Cooper rather than Justice Frank

Nervo, who was assigned virtually all of Justice Kaplan’s reassigned cases. (See Ex. 3.)

Justice Cooper’s Retaliation against Plaintiff

11.



The explanation for the unlawful assignment of Zappin v. Comfort to Justice



Cooper became instantly clear after Plaintiff first appeared before him on July 22, 2015. Indeed,

Justice Cooper was assigned in retaliation as result of Justice Kaplan’s effective removal from the

4
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bench. It was apparent that Justice Cooper intended to engage in an all-out war to publicly

discredit, humiliate and destroy Plaintiff’s reputation, credibility and livelihood as a result of

Plaintiff’s complaint against Justice Kaplan. For instance, at the initial July 22, 2015 hearing

before Justice Cooper, he personally attacked Plaintiff and baselessly impugned his character,

going so far as to threaten to file disciplinary charges against Plaintiff without Plaintiff speaking

so much as a word in his courtroom.

12.



Justice Cooper and Justice Kaplan’s professional careers and personal lives have



been tethered for decades. Both presided in the Civil Court of New York City and the Criminal

Court of New York City during overlapping periods between 2001 and 2010. They were both

subsequently appointed Acting Justice of the New York County Supreme Court in 2007. Justice

Cooper and Justice Kaplan were elected (unopposed) to the New York County Supreme Court in

2011 and 2012, respectively. And, both ended up in two (2) of the four (4) matrimonial parts in

the New York County Supreme Court upon election. Most disturbing, prior to becoming judicial

officers, both share links to the same organized crime faction, the Lucchese Crime Family. Justice

Cooper was Chief Legal Counsel to the Teamsters 237, an organization controlled by the Lucchese

Crime Family.1 Justice Kaplan, known as the “Mafia Princess,” had close family connections to

the organization.2 Thus, Justice Cooper’s defense of Justice Kaplan is of no surprise.

13.



The unlawful plan to defame and discredit Plaintiff reached one of many peaks on



September 18, 2015 when Justice Cooper engaged in the extrajudicial conduct of publishing and



1



See New York Law Journal Profile of Justice Matthew Cooper, available at

http://judges.newyorklawjournal.com/profile/Supreme_Court,_New_York_County,_Civil/Matthew_Coop

er/Matthew_Cooper-937.xml; see also Lucchese Crime Family Wiki page, available at

https://en.wikipedia.org/wiki/Lucchese_crime_family.

2



See “The Mafia Princess Who Became A NYC Judge,” The New York Post, May 22, 2005,

available at http://nypost.com/2005/05/22/the-mafia-princess-who-became-a-nyc-judge/
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disseminating a statutorily sealed decision in Zappin v. Comfort (the “Sanctions Decision”). In

the Sanctions Decision, Justice Cooper unlawfully imposed a $10,000 on Plaintiff. Even worse,

the Sanctions Decision contained numerous false and defamatory statements concerning Plaintiff,

which Plaintiff had no notice or opportunity to defend. In order to generate publicity, Justice

Cooper sent the statutorily sealed Sanctions Decision to several news outlets, including Defendant

Marsh a reporter at The New York Post, who published stories both in the print and online versions

of the tabloid containing false and defamatory statements about Plaintiff. Plaintiff was terminated

from his job as an attorney and his career was ruined as a result of the Sanctions Decision and the

publicity surrounding it. The legality of Justice Cooper’s extrajudicial actions with respect to the

Sanctions Decision is being litigated in the action Anthony Zappin v. Matthew F. Cooper, Case

No. 16:cv-5985 (S.D.N.Y). Likewise, Plaintiff has brought an action against the Defendant New

York Post in New York Supreme Court, Anthony Zappin v. NY Post Holdings, Inc. et al., Index

No. 162911/16, for its collusion with Justice Cooper in defaming Plaintiff in connection with the

Sanctions Decision.

14.



It bears noting that The New York Post (as well as The New York Daily News) is



one of Justice Cooper’s go-to outlets for shaming and denigrating litigants. Justice Cooper

regularly acts as a confidential informant feeding salacious information to Defendants New York

Post and marsh concerning gossip-worthy and celebrity divorce matters. Indeed, Defendant and

his confidential divorce proceedings have appeared in the headlines of The New York Post dozens

upon dozens of times and orders of magnitude more than any other judge in Manhattan. A partial,

yet lengthy, list of Justice Cooper’s forays into The New York Post is enclosed herewith as Exhibit

4. Needless to say, a judge acting as an informant to the tabloid media, particularly in confidential
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divorce and custody proceedings, is not only extrajudicial conduct, but is appalling and calls into

question his fitness to sit on the bench.

GOVERNING LEGAL STANDARD

15.



Defendants cannot avail themselves to the “Fair Report Privilege.” New York Civil



Rights Law § 74 typically shields the author from liability for “the publication of a fair and true

report of any judicial proceeding ….” Even if one were to assume arguendo that Defendants New

York Post and Marsh’s false statements contained their November 13, 2015 published articles

concerning Zappin v. Comfort were a “true and accurate” report of the proceedings (which they

were not as discussed more fully below), the privilege is not applicable in matrimonial cases.

Specifically, the New York Court of Appeals has carved out an exception to the Fair Report

Privilege. It has held that:

In most types of proceedings the advantage in having judicial proceedings public

more than counterbalances the inconveniences to the private person whose conduct

may be the subject of such proceedings. On the other hand, however, the

Legislature has, at least since 1847, made it plain that in matrimonial action the

balance of convenience is in favor of the individual and that in the case of papers

filed in such actions the public interest is served not by publicizing them but by

sealing them and prohibiting their examination by the public.

Since, then, such matrimonial actions were and are not proceedings which the

public had the right to hear or see, it follows – and it has been consistently held –

that the privilege generally according to report of judicial proceedings is

unavailable to reports of matrimonial actions … It is apparent, therefore, that the

privilege created by section 74 of the Civil Rights Law does not attach to the

publication of a report of matrimonial proceedings.

Shiles v. News Syndicate Co., 7 N.Y.2d 9, 14-15 (N.Y. 1970) (internal quotation marks and

citations omitted) (emphasis added).

16.



Even if the Fair Report Privilege was available in matrimonial cases, Defendants



cannot avail themselves to the privilege because their reporting of Zappin v. Comfort was not a

fair or accurate report of the proceedings. “[C]ourts have establishing the meaning of a ‘fair and

7
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true’ report as a substantially accurate report.” Benedict v. Tarnow &amp; Juvelier, LLP, 013 N.Y.

Misc. LEXIS 6347, at *6 (Sup. Ct. N.Y. Cnty. Dec. 24, 2013). Section 611 of the Restatement

(Second) of Torts provides that a report is privileged if it is “accurate and complete or a fair

abridgment of the occurrence reported.” Comment f explains:

Not only must the report be accurate, but it must be fair. Even a report that is

accurate so far as it goes may be so edited and deleted as to misrepresent the

proceeding and thus be misleading. Thus, although it is unnecessary that the report

be exhaustive and complete, it is necessary that nothing be omitted or misplaced in

such a manner as to convey an erroneous impression to those who hear or read it,

as for example a report of the discreditable testimony in a judicial proceeding and

a failure to publish the exculpatory evidence, or the use of a defamatory headline

in a newspaper report, qualification of which is found only in the text of the article.

The reporter is not privileged under this Section to make additions of his own that

would convey a defamatory impression, nor to impute corrupt motives to any one,

nor to indict expressly or by innuendo the veracity or integrity of any of the parties.

(emphasis added.) Thus, “[t]he absolute privilege according statements made in the course of a

judicial proceeding may be lost if the privilege is abused.” Thomas v. G2 FMV, LLC, 2016 N.Y.

Misc. 272, at *23 (Sup. Ct. N.Y. Cnty. Jan. 27, 2016); see also Front, Inc. v. Khalil, 23 N.Y. 3d

713, 718 (2015); Halperin v. Salvan, 117 A.D.3d 544, 548 (1st Dept. 1986). “The test is whether

the statements are material and pertinent to the proceeding, or whether they are so needlessly

inflammatory that malice can be inferred.” See Thomas, 2016 N.Y. Misc. 272 at *23. As shown

herein, Defendants New York Post and Marsh engaged in a one-sided smear campaign of

inflammatory statements against Plaintiff instigated and orchestrated by Justice Cooper that was

not a fair portrayal of the proceedings in Zappin v. Comfort.

PERTINENT FACTUAL ALLEGATIONS

17.



The custody and access trial in Zappin v. Comfort began on November 12, 2015.



The trial began with Justice Cooper ordered that the court-appointed forensic custody evaluator,

Dr. Alan Ravitz (“Dr. Ravitz”), be called to testify first over Plaintiff’s objection. It was apparent

8
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that Justice Cooper viewed the first day of trial on November 12, 2015 as a chance to set the tone

against Plaintiff and to further publicly defame and discredit Plaintiff by, in effect, leaking sealed

evidence and testimony to the tabloid media. Indeed, prior to trial on November 12, 2015 Justice

Cooper tipped off Defendant Marsh at The New York Post (and Barbara Ross at The Daily News)

that the trial in Zappin v. Comfort was to begin November 12, 2015 with the calling of the forensic

custody evaluator, Dr. Ravitz, whom the parties shared salacious details concerning their marriage

and who wrote an unfavorable report concerning Plaintiff. Upon information and belief, Justice

Cooper’s chambers called and e-mailed Defendant Marsh prior to the start of trial to inform her of

Dr. Ravitz’s testimony as well as its substance.3 Justice Cooper no doubt engaged in this

extrajudicial conduct to collude with the Defendants New York Post and Marsh to publicly defame

Plaintiff by tipping off and contacting them concerning Dr. Ravitz’s expected scandalous

testimony about Plaintiff.

18.



Justice Cooper’s alerting Defendant Marsh of Dr. Ravitz’s testimony was



horrifyingly egregious demonstrating a lack of concern for the confidentiality of the parties and,

most importantly, the child. In custody cases, “neutral” forensic custody evaluators are usually

appointed by the court. Since the parties typically share intimate details concerning their marriage

and the care of their children with these evaluators, great care is taken to preserve the

confidentiality of the forensic custody evaluator’s reports and testimony. This is all the more the

case where the forensic custody evaluator attempts to perform medical diagnosis of the parties’

mental health and has access to their medical records.

3



Accordingly, the forensic custody



Plaintiff is in possession of e-mail communications from Justice Cooper’s law clerk, Timothy

Corbo, to both Julia Marsh and Barbara Ross alerting them to the timing Dr. Ravitz’s testimony. Plaintiff

will provide them during discovery to the extent that discovery from Defendants Justice Cooper, New York

Post and Marsh reveals that the communications were destroyed by them, which appears to be the case in

the other actions pending.
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