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LORD NEUBERGER, LADY HALE, LORD MANCE, LORD KERR, LORD

CLARKE, LORD WILSON, LORD SUMPTION, LORD HODGE:

Introductory

1.

On 1 January 1973, the United Kingdom became a member of the European

Economic Community (“the EEC”) and certain other associated European

organisations. On that date, EEC law took effect as part of the domestic law of the

United Kingdom, in accordance with the European Communities Act 1972 which

had been passed ten weeks earlier. Over the next 40 years, the EEC expanded from

nine to 28 member states, extended its powers or “competences”, merged with the

associated organisations, and changed its name to the European Community in 1993

and to the European Union in 2009.

2.

In December 2015, the UK Parliament passed the European Union

Referendum Act, and the ensuing referendum on 23 June 2016 produced a majority

in favour of leaving the European Union. UK government ministers (whom we will

call “ministers” or “the UK government”) thereafter announced that they would

bring UK membership of the European Union to an end. The question before this

Court concerns the steps which are required as a matter of UK domestic law before

the process of leaving the European Union can be initiated. The particular issue is

whether a formal notice of withdrawal can lawfully be given by ministers without

prior legislation passed in both Houses of Parliament and assented to by HM The

Queen.

3.

It is worth emphasising that nobody has suggested that this is an inappropriate

issue for the courts to determine. It is also worth emphasising that this case has

nothing to do with issues such as the wisdom of the decision to withdraw from the

European Union, the terms of withdrawal, the timetable or arrangements for

withdrawal, or the details of any future relationship with the European Union. Those

are all political issues which are matters for ministers and Parliament to resolve.

They are not issues which are appropriate for resolution by judges, whose duty is to

decide issues of law which are brought before them by individuals and entities

exercising their rights of access to the courts in a democratic society.

4.

Some of the most important issues of law which judges have to decide

concern questions relating to the constitutional arrangements of the United

Kingdom. These proceedings raise such issues. As already indicated, this is not

because they concern the United Kingdom’s membership of the European Union; it

is because they concern (i) the extent of ministers’ power to effect changes in
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domestic law through exercise of their prerogative powers at the international level,

and (ii) the relationship between the UK government and Parliament on the one hand

and the devolved legislatures and administrations of Scotland, Wales and Northern

Ireland on the other.

5.

The main issue on this appeal concerns the ability of ministers to bring about

changes in domestic law by exercising their powers at the international level, and it

arises from two features of the United Kingdom’s constitutional arrangements. The

first is that ministers generally enjoy a power freely to enter into and to terminate

treaties without recourse to Parliament. This prerogative power is said by the

Secretary of State for Exiting the European Union to include the right to withdraw

from the treaties which govern UK membership of the European Union (“the EU

Treaties”). The second feature is that ministers are not normally entitled to exercise

any power they might otherwise have if it results in a change in UK domestic law,

unless statute, ie an Act of Parliament, so provides. The argument against the

Secretary of State is that this principle prevents ministers withdrawing from the EU

Treaties, until effectively authorised to do so by a statute.

6.

Most of the devolution issues arise from the contention that the terms on

which powers have been statutorily devolved to the administrations of Scotland,

Wales and Northern Ireland are such that, unless Parliament provides for such

withdrawal by a statute, it would not be possible for formal notice of the United

Kingdom’s withdrawal from the EU Treaties to be given without first consulting or

obtaining the agreement of the devolved legislatures. And, in the case of Northern

Ireland, there are certain other arguments of a constitutional nature.

7.

The main issue was raised in proceedings brought by Gina Miller and Deir

dos Santos (“the applicants”) against the Secretary of State for Exiting the European

Union in the Divisional Court of England and Wales. Those proceedings came

before Lord Thomas of Cwmgiedd LCJ, Sir Terence Etherton MR and Sales LJ.

They ruled against the Secretary of State in a judgment given on 3 November 2016

- R (Miller) v The Secretary of State for Exiting the European Union [2016] EWHC

2768 (Admin). This decision now comes to this Court pursuant to an appeal by the

Secretary of State.

8.

The applicants are supported in their opposition to the appeal by a number of

people, including (i) a group deriving rights of residence in the UK under EU law

on the basis of their relationship with a British national or with a non-British EU

national exercising EU Treaty rights to be in the United Kingdom, (ii) a group

deriving rights of residence from persons permitted to reside in the UK because of

EU rights, including children and carers, (iii) a group mostly of UK citizens residing

elsewhere in the European Union, (iv) a group who are mostly non-UK EU nationals

residing in the United Kingdom, and (v) the Independent Workers Union of Great
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Britain. The Secretary of State’s case is supported by Lawyers for Britain Ltd, a

group of lawyers.

9.

Devolution arguments relating to Northern Ireland were raised in

proceedings brought by Steven Agnew and others and by Raymond McCord against

the Secretary of State for Exiting the European Union and the Secretary of State for

Northern Ireland. Those arguments were rejected by Maguire J in a judgment given

in the Northern Ireland High Court on 28 October 2016 - Re McCord, Judicial

Review [2016] NIQB 85. On application by the Attorney General for Northern

Ireland, Maguire J referred four of the issues in the Agnew case to this court for

determination. Following an appeal against Maguire J’s decision, the Northern

Ireland Court of Appeal has also referred one issue to this Court.

10.

The Attorney General for Northern Ireland supports the Secretaries of State’s

case that no statute is required before ministers can give notice of withdrawal. In

addition, there are interventions on devolution issues by the Lord Advocate on

behalf of the Scottish government and the Counsel General for Wales on behalf of

the Welsh government; they also rely on the Sewel Convention (as explained in

paras 137 to 139 below). They support the argument that a statute is required before

ministers can give notice of withdrawal, as do the advocates for Mr McCord and for

Mr Agnew.

11.

We are grateful to all the advocates and solicitors involved for the clarity and

skill with which the respective cases have been presented orally and in writing, and

for the efficiency with which the very substantial documentation was organised. We

have also been much assisted by a number of illuminating articles written by

academics following the handing down of the judgment of the Divisional Court. It

is a tribute to those articles that they have resulted in the arguments advanced before

this Court being somewhat different from, and more refined than, those before that

court.

12.

As mentioned in paras 7 and 9 above, the appellant in the English and Welsh

appeal is the Secretary of State for Exiting the European Union, and the Northern

Irish proceedings were brought against the Secretary of State for Exiting the

European Union and the Secretary of State for Northern Ireland. For the sake of

simplicity, we will hereafter refer to either or both Secretaries of State simply as

“the Secretary of State”.
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The United Kingdom’s Relationship with the European Union 1971-2016

The relationship between the UK and the EU 1971-1975

13.

From about 1960, the UK government was in negotiations with the then

member states of the EEC with a view to the United Kingdom joining the EEC and

associated European organisations. In October 1971, when it had become apparent

that those negotiations were likely to be successful, and following debates in each

House, the House of Lords and the House of Commons each resolved to “approve

… Her Majesty’s Government’s decision of principle to join the European

Communities on the basis of the arrangements which have been negotiated”. In the

course of the debate in the House of Commons, the Prime Minister, Mr Heath, said

that he did not think that “any Prime Minister has … in time of peace … asked the

House to take a positive decision of such importance as I am asking it to take”, and

that he could not “over-emphasise tonight the importance of the vote which is being

taken, the importance of the issue, the scale and quality of the decision and the

impact that it will have equally inside and outside Britain”. In a debate in the House

of Commons in January 1972, in which the earlier resolution was effectively reaffirmed, Mr Rippon, the Chancellor of the Duchy of Lancaster, said “I do not think

Parliament in negotiations on a treaty has ever been brought so closely into the

process of treaty-making as on the present occasion”, adding that “we all accept the

unique character of the Treaty of Accession”.

14.

On 22 January 1972, two days after that later debate, ministers signed a

Treaty of Accession which provided that the United Kingdom would become a

member of the EEC on 1 January 1973 and would accordingly be bound by the 1957

Treaty of Rome, which was then the main treaty in relation to the EEC, and by

certain other connected treaties. As with most international treaties, the 1972

Accession Treaty was not binding unless and until it was formally ratified by the

United Kingdom.

15.

A Bill was then laid before Parliament, and after it had been passed by both

Houses, it received Royal assent on 17 October 1972, when it became the European

Communities Act 1972. The following day, 18 October 1972, ministers ratified the

1972 Accession Treaty on behalf of the United Kingdom, which accordingly became

a member of the EEC on 1 January 1973.

16.

The long title of the 1972 Act described its purpose as “to make provision in

connection with the enlargement of the European Communities to include the

United Kingdom …”. Part I of the 1972 Act consisted of sections 1 to 3, which

contained its “General Provisions”, and they are of central importance to these

proceedings.
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17.

Section 1(2) of the 1972 Act contained some important definitions. “The

Communities” meant the EEC and associated communities (now amended to “the

EU” meaning the European Union). And “the Treaties” and “the Community

Treaties” (now amended to “the EU Treaties”) were the treaties described in

Schedule 1 (which were the existing treaties governing the rules and powers of the

EEC at that time), the 1972 Accession Treaty itself, and “any other treaty entered

into by any of the Communities, with or without any of the member States, or

entered into, as a treaty ancillary to any of the Treaties, by the United Kingdom”.

The use of a capital T in “the Treaties” and in “the EU Treaties” was significant. It

meant that future treaties which were concerned with changing the membership or

redefining the rules of the EEC could only become “Treaties” and “EU Treaties”

and have effect in UK law as such if they were added to section 1(2) by an amending

statute. By contrast, “ancillary” treaties covered other treaties entered into by the

European Union or by the United Kingdom as a treaty ancillary to the EU Treaties.

By virtue of section 1(3), even such an ancillary treaty did not take effect in UK law

unless and until it was declared to do so by an Order in Council which had first to

be “approved” in draft form “by resolution of each House of Parliament”.

18.

Section 2 of the 1972 Act was headed “General Implementation of Treaties”.

Section 2(1) of the 1972 Act was in these terms:

“All such rights, powers, liabilities, obligations and restrictions

from time to time created or arising by or under the Treaties,

and all such remedies and procedures from time to time

provided for by or under the Treaties, as in accordance with the

Treaties are without further enactment to be given legal effect

or used in the United Kingdom shall be recognised and

available in law, and be enforced, allowed and followed

accordingly …”

19.

Section 2(2) of the 1972 Act provided that “Her Majesty may by Order in

Council, and any designated Minister or department may by regulations, make

provision” (a) “for the purpose of implementing any Community [now EU]

obligation of the United Kingdom” (which is defined as any obligation “created or

arising by or under the Treaties”) or “enabling any rights … enjoyed … by the

United Kingdom under or by virtue of the Treaties to be exercised”, and (b) for

ancillary purposes, including “the operation from time to time of subsection (1)”.

Subsection (2) has since been amended, but nothing hangs on the amendments for

present purposes. Schedule 2 to the 1972 Act contained “Provisions as to

Subordinate Legislation” in relation to the powers conferred by section 2(2).

20.



Section 2(4) provided as follows:
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“The provision that may be made under subsection (2) above

includes ... any such provision (of any such extent) as might be

made by Act of Parliament, and any enactment passed or to be

passed, other than one contained in this Part of this Act, shall

be construed and have effect subject to the foregoing provisions

of this section …”

21.

Section 3 of the 1972 Act provided, among other things, for any question as

to the meaning and effect of the Treaties, or as to the validity, meaning or effect of

any “Community instrument” (now “EU instrument”) to be treated as a question of

EU law by the UK courts, and it further provided for such determination to be made

in accordance with principles laid down by the European Court of Justice (“the Court

of Justice”) or, if necessary, to be referred to the Court of Justice.

22.

Part II of the 1972 Act, which contained sections 4 to 12, and incorporated

Schedules 3 and 4, set out a number of statutory repeals and amendments which

were needed to enable UK domestic law to comply with the requirements of EU

law, that is the law from time to time laid down in the EU Treaties, Directives and

Regulations, as interpreted by the Court of Justice.

23.

Following a manifesto commitment made during a general election in 1974,

the UK government decided to hold a referendum on whether the United Kingdom

should remain in the EEC. To that end, it laid a Bill before Parliament which was

duly enacted as the Referendum Act 1975. The referendum pursuant to that Act took

place on 5 June 1975, and a majority of those who voted were in favour of remaining

in the EEC.

The relationship between the UK and the EU after 1975

24.

In the past 40 years, over 20 treaties relating to the EEC, the European

Community and the European Union were signed on behalf of the member states, in

the case of the United Kingdom by ministers. After being signed, each such treaty

was then added to the list of “Treaties” in section 1(2) of the 1972 Act through the

medium of an amendment made to that statute by a short appropriately worded

statute passed by Parliament, and the treaty was then ratified by the United

Kingdom. Some of these Treaties were concerned with redefining and expanding

the competences of the EEC, the European Community and the European Union and

changing the constitutional role of the European Parliament within the European

Community or Union. They included the Single European Act signed in 1986, Titles

II, III and IV of the Maastricht Treaty on European Union of 7 February 1992 (“the

TEU”), the 1997 Amsterdam Treaty, the 2001 Treaty of Nice, and the Treaty of

Lisbon amending the TEU and the Treaty on the Functioning of the European Union
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