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A non-partisan consortium of public and private universities and other research organizations, the

White House Transition Project focuses on smoothing the transition of power in the American

Presidency. Its “Reports” series applies scholarship to specific problems identified by those who

have borne the responsibilities for governing. Its “Briefing” series uses extensive interviews with

practitioners from the past seven White Houses to produce institutional memories for most of the

primary offices in the West Wing operation of the presidency.

Find White House Transition

WhiteHouseTransitionProject.org.
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Nancy Kassop, State University of New York – New Paltz

EXECUTIVE SUMMARY

Given that the United States of America is governed under the rule of law, and that the

President is its elected Chief Magistrate, the role of the White House Counsel’s Office is to maintain

the presidency in lawful tension with all other elements, in and out of government. As the burdens of

the nation’s highest office grow, so do the responsibilities of what is often called “the president’s

lawyer” but is more accurately described as the “presidency’s lawyer.” The myriad tasks of this

complex office include: monitor ethics matters; coordinate the president’s message and agenda within the

executive branch units; negotiate on the president’s behalf with Congress and other vectors; recommend

actions to the president; and translate or interpret the law in its broadest context throughout the

Executive branch. Often overlooked is its separate role as protector of the Office, in everything from

scrutinizing the security of its workers to the legal boundaries all must maintain. So encompassing are

the sweeping burdens of this office that no adequate job description exists. Suffice it that the White

House Counsel’s Office is a mirror held up to the highest office in the land. As such, it is forever the

stuff of tomorrow’s front page headlines.



LESSONS LEARNED

a.

b.

c.

d.

e.

f.

g.

h.

i.

j.

k.

l.



Name the Counsel as early as possible.

Prepare to enter an empty office

Meet with the outgoing Counsel

Expect a steep learning curve, the unpredictability of events, and deadlines dictated by the

media

Know where to go for information.

Maintain good relations with the Office of Legal Counsel in the Department of Justice

Divide the Counsel’s Office when scandals arise.

Monitor the president closely in the last year of the term

Be aware of sharp public criticism of the White House Counsel’s Office

Understand the impact of the loss of government attorney-client privilege

Note the continuing significance of issues of executive privilege and other presidential

prerogatives

Recognize the difficult political environment for the judicial appointment process
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INTRODUCTION

The White House Counsel’s Office is at the hub of all presidential activity. Its mandate is to be

watchful for and attentive to legal issues that may arise in policy and political contexts in which the

president plays a role. To fulfill this responsibility, it monitors and coordinates the presidency’s

interactions with other players in and out of government. Often called “the president’s lawyer,” the

Counsel’s Office serves, more accurately, as the “presidency’s lawyer,” with tasks that extend well

beyond exclusively legal ones. These have developed over time, depending on the needs of different

presidents, on the relationship between a president and a Counsel, and on contemporary political

conditions. The Office carries out many routine tasks, such as vetting all presidential appointments

and advising on the application of ethics regulations to White House staff and executive branch

officials, but it also operates as a “command center” when crises or scandals erupt. Thus, the more

sharply polarized political atmosphere in recent years has led to greater responsibility and demands,

as well as heightened political pressure and visibility, on the traditionally low-profile Counsel’s Office.

The high-stakes quality of its work has led to a common sentiment among Counsels and their staff

that there is “zero tolerance” for error in this office.

In sum, the Counsel’s Office might be characterized as a monitor, a coordinator, a negotiator, a

recommender, and a translator: it monitors ethics matters, it coordinates the president’s message and

agenda with other executive branch units, it negotiates with a whole host of actors on the president’s

behalf (not the least of which is Congress), it recommends myriad actions to the president, and it

translates or interprets the law (whether it is the Constitution, federal rules and regulations, treaties or

legislation) for all executive branch officials. Past Counsels have lamented that there is no job

description for this office, while the opening quote from Peter Wallison makes clear that even if

there was, it would be all-consuming and all-inclusive of everything that goes in and out of the

president’s office.
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OVERVIEW

The White House Counsel’s Office sits at the intersection of law, politics, and policy. It is charged

with reconciling these three, without sacrificing too much of any one.

* The White House Counsel’s Office advises on the exercise of presidential powers and

actions; defends presidential prerogatives; oversees executive and judicial

appointments and nominations; educates and monitors White House staff

adherence to federal ethics and records management law; and handles White House,

departmental, and agency contacts with the Department of Justice.

* The work of the White House Counsel is as strategic as it is substantive. By participating

in decision-making processes, the White House Counsel anticipates problems or

provides more effective solutions.

The most important contribution of the White House Counsel may well be telling the President

“No.” To do this effectively, the Counsel must understand the limits of the advocacy provided by

the office.

* The White House Counsel protects presidential powers and constitutional prerogatives,

providing legal counsel to the office of the presidency, not to the individual

president.

* As the presidential term advances, the interventions practiced by the White House

Counsel will alter and may focus more on preventing than facilitating White House

actions.

* The loss of government attorney-client privilege has significantly altered practices and

procedures within the Counsel’s office, making it even more critical that incoming

Counsels consult with their predecessors.

* The Office of Legal Counsel in the Department of Justice is a critical and supportive

resource for the White House Counsel.

The White House Counsel’s Office must be prepared for close scrutiny and constant criticism, as it

protects presidential prerogatives and contributes to presidential policy-making.

* The breadth and number of the Counsel’s responsibilities ensure that the forces at work

on the White House Office – the quick start, the lack of records and institutional

memory, the need to make decisions with limited information, the tight deadlines

and goal displacement – will be felt with even greater force in the Counsel’s Office.

* Congressional and media oversight will be continuous and critical, because the Counsel’s

Office has responsibilities pertaining to decisions and processes that have become

intensely polarized and partisan.

* The Counsel must be prepared for scandal, both procedurally and substantively, or these

events will overwhelm (and potentially sideline) the office.

ROLES AND RESPONSIBILITIES, THE PRESIDENTIAL TERM, AND

SAYING “NO.”

In simple terms, the Counsel’s Office performs five basic categories of functions: (1) advising

on the exercise of presidential powers and defending the president’s constitutional prerogatives; (2)

overseeing presidential nominations and appointments to the executive and judicial branches; (3)

advising on presidential actions relating to the legislative process; (4) educating White House staffers

about ethics rules and records management and monitoring adherence; and (5) handling department,

agency and White House staff contacts with the Department of Justice (see Functions section). In

undertaking these responsibilities, the Counsel’s Office interacts regularly with, among others, the

president, the Chief of Staff, the Vice President’s office, the White House Office of Personnel, the
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Press Secretary, the White House Office of Legislative Affairs, the Attorney General, the Office of

Management and Budget (on the legislative process), the General Counsels of the departments and

agencies, and most especially, the Office of Legal Counsel in the Department of Justice (see

Relationships section). In addition to the Counsel, the Office usually consists of one or two Deputy

Counsels, a varying number of Associate and Assistant Counsels, a Special Counsel when scandals

arise, a Senior Counsel in some administrations, and support staff. Tasks are apportioned to these

positions in various ways, depending on the Counsel’s choices, though most Counsels expect all

Office members to share the ongoing vetting for presidential appointments (see Organization and

Operations section).

Certain responsibilities within the Office are central at the very start of an administration (e.g.,

vetting for initial nominations and shepherding the appointment process through the Senate), while

others have a cyclical nature to them (e.g., the annual budget, the State of the Union message), and

still others follow an electoral cycle (e.g., determining whether presidential travel and other activities

are partisan/electoral/campaign or governmental ones) (see Organization and Operations). There is,

of course, the always unpredictable (but almost inevitable) flurry of scandals and crises, in which all

eyes turn to the Counsel’s Office for guidance and answers. Watergate, Iran-contra, Whitewater, the

Clinton impeachment, the FBI files and White House Travel Office matters and the response to

congressional investigations after the 2006 Democratic take-over of Congress all were managed from

the Counsel’s Office, in settings that usually separated scandal management from the routine work of

the Office, so as to permit ongoing operations to continue with minimal distraction. Among the

more regular tasks that occur throughout an administration are such jobs as directing the judicial

nomination process, reviewing legislative proposals (the president’s, those from departments and

agencies, and bills Congress has passed that need the Counsel’s recommendation for presidential

signature or veto), editing and clearing presidential statements and speeches, writing executive orders,

and determining the application of executive privilege (see both Relationships and Organization and

Operations sections).

Perhaps, the most challenging task for the Counsel is being the one who has the duty to tell the

president “no,” especially when it comes to defending the constitutional powers and prerogatives of

the presidency. Lloyd Cutler, Counsel for both Presidents Carter and Clinton, noted that, in return

for being “on the cutting edge of problems,” the Counsel needs to be someone who has his own

established reputation…someone who is willing to stand up t o the President, to say, “No, Mr.

President, you shouldn’t do that for these reasons.” There is a great tendency among all presidential

staffs to be very sycophantic, very sycophantic. It’s almost impossible to avoid, “This man is the

President of the United States and you want to stay in his good graces,” even when he is about to do

something dumb; you don’t tell him that. You find some way to put it in a very diplomatic manner.

(Cutler interview, pp. 3-4)

LAW, POLITICS AND POLICY

A helpful way to understand the Counsel’s Office is to see it as sitting at the intersection of law,

politics and policy. Consequently, it confronts the difficult and delicate task of trying to reconcile all

three of these without sacrificing too much of any one. It is the distinctive challenge of the Counsel’s

Office to advise the president to take actions that are both legally sound and politically astute. A 1994

article in Legal Times warned of the pitfalls:

Because a sound legal decision can be a political disaster, the presidential counsel constantly

sacrifices legal ground for political advantage. (Bendavid, 1994, p. 13)



For example, A.B. Culvahouse recalled his experience upon arriving at the White House as counsel

and having to implement President Reagan’s earlier decision to turn over his personal diaries to

investigators during the Iran-contra scandal.
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Ronald Reagan’s decision to turn over his diary - that sits at the core of the presidency.

…You’re setting up precedents and ceding a little power. But politically, President Reagan

wanted to get it behind him. (Bendavid, 1994, p. 13)



Nonetheless, Culvahouse added, the Counsel is “the last and in some cases the only protector of the

President’s constitutional privileges. Almost everyone else is willing to give those away in part inch by

inch and bit by bit in order to win the issue of the day, to achieve compromise on today’s thorny

issue. So a lot of what I did was stand in the way of that process...” (Culvahouse interview, p. 28)

Because of this blend of legal, political and policy elements, the most essential function a

Counsel can perform for a president is to act as an “early warning system” for potential legal trouble

spots before (and, ultimately, after) they erupt. For this role, a Counsel must keep his or her

“antennae” constantly attuned. Being at the right meetings at the right time and knowing which

people have information and/or the necessary technical knowledge and expertise in specific policy or

legal areas are the keys to insuring the best service in this part of the position. C. Boyden Gray,

Counsel for President Bush, commented: “As Culvahouse said -- I used to say that the meetings I

was invited to, I shouldn’t go to. …It’s the meetings I wasn’t invited to that I’d go to.” (Gray

interview, p. 26) Lloyd Cutler noted that

….the White House Counsel will learn by going to the staff meetings, et cetera, that

something is about to be done that has buried within it a legal issue which the people who

are advocating it either haven’t recognized or push under the rug. He says, “Wait a minute.

We’ve got to check this out,” and goes to the Office of Legal Counsel and alerts them and

gets their opinion. But for the existence of the White House Counsel, the Office of Legal

Counsel would never have learned about the problem until it was too late. (Cutler interview,

p. 4)



One other crucial part of the job where the legal overlaps with the policy and the political -- and

which can spell disaster for Counsels who disregard this -- is knowing when to go to the Office of

Legal Counsel for guidance on prevailing legal interpretations and opinions on the scope of

presidential authority. It is then up to the White House Counsel to sift through these legal opinions,

and to bring into play the operative policy and political considerations in order to offer the president

his or her best recommendation on a course of presidential action. Lloyd Cutler described how this

process works:

They [OLC staffers] are where the President has to go or the President’s counsel has to go to

get an opinion on whether something may properly be done or not. For example, if you wish

to invoke an executive privilege not to produce documents or something, the routine now is

you go to the Office of Legal Counsel and you get their opinion that there is a valid basis for

asserting executive privilege in this case. ...You’re able to say [to the judge who is going to

examine these documents] the Office of Legal Counsel says we have a valid basis historically

for asserting executive privilege here. (Cutler interview, p. 4)



C. Boyden Gray underscored the critical importance of OLC’s relationship to the Counsel’s Office:

They [OLC] were the memory…We paid attention to what they did. [Vincent] Foster never

conferred with them. When they [the Clinton Counsel’s Office] filed briefs on executive

privilege, they had the criminal division, the civil division and some other division signing on

the brief; OLC wasn’t on the brief… In some ways they [OLC] told us not to do things but

that was helpful. They said no to us… I can give you a million examples. They would have

said to Vince Foster, “Don’t go in and argue without thinking about it.” They would have

prevented the whole healthcare debacle [referring to the Clinton Counsel’s Office’s position

that Hillary Rodham Clinton was a government official for FACA purposes] …[T]he ripple

effect of that one decision is hard to exaggerate: it’s hard to calculate. (Gray interview, pp.

18-19)



In addition, Gray continued,
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…OLC has this long institutional memory of how to deal with Congress in situations like

this [referring to the Clinton Counsel’s Office’s agreement to permit the president to give

grand jury testimony to Independent Counsel Ken Starr] and they would have said, “Hey,

have you thought about [this]?” (Gray interview, p. 20)



Thus, the Counsel’s Office is the channel through which most paper and people must pass on

the way to the president, and, equally, through which all outputs from the Oval Office must be

monitored and evaluated. The pace of the work is incessant, and the pressure to ensure against errors

of substance or judgment, unrelenting. The Office exists in a fishbowl, is subject to searing public

criticism when it makes the slightest misstep, and yet prompts intense loyalty among those who have

been privileged to serve in it.

JUSTIFICATION FOR THE CONTINUED EXISTENCE OF THE

COUNSEL’S OFFICE

If one dates the origins of the Counsel’s office back to Sam Rosenman in the Roosevelt

administration, it has existed in its present form for more than sixty years. It is an office that surfaces

to the public only in times of controversy. Some have questioned its very existence, especially in light

of its inherent tension between law and politics and the potential for an uneasy relationship with the

Department of Justice. Presidential scholar Bradley Patterson, Jr. explains one line of criticism about

the office, that its detractors think that it offers a way for presidents to ‘“shop around” for the legal

advice they prefer – resulting in inconsistencies in the administration’s judgments.’ (Patterson, 2008,

p. 66.)

In a conference at Duke University Law School in September 1999, a distinguished panel of

former White House Counsels and Attorneys General was asked by moderator Walter Dellinger to

consider whether the White House Counsel’s office should be abolished. Their answers were

illuminating, based on reflections from their own experiences as government lawyers from each party

who had served in recent administrations. Former Attorney General Benjamin Civiletti was the only

panel member who was opposed to maintaining the Counsel’s office, stating that “the White House

Counsel’s office is an abomination, structurally inefficient, lots of potential for conflict because of its

political nature. If the president has a trusted person who can give him confidential advice, keep that

person out of government.” (Notes on file with Kassop.)

The discussion began with questions about when and why a president needs a White House

Counsel, as contrasted with a president’s need for an attorney general. Lloyd Cutler remarked, “A

president needs two lawyers that he trusts implicitly: one as attorney general and one as White House

Counsel. The AG is busy running a huge department, travels a lot, often is out of town. The White

House Counsel is more like an inside general counsel of a major corporation that identifies legal

issues that are about to develop, and discusses them with the AG, in advance.” Later, he added, “The

Justice Department is so big, it needs a good White House Counsel. DOJ needs someone at the

White House. DOJ couldn’t do without us.” (Notes on file with Kassop.)

Another key topic addressed by this panel was whether it was proper for the Attorney

General to inform the White House Counsel when a senior White House official or a major

contributor to the president’s campaign was under criminal investigation. All panel members agreed

that it was necessary for the president to know when these circumstances arose, and that the

Attorney General or Deputy Attorney General could tell the White House Counsel, who should then

inform the president, to insure that the president would not associate further with the person under

criminal inquiry.

Finally, when asked for advice to give to the next White House Counsel, A.B. Culvahouse,

counsel to President Reagan, offered that a Counsel should “assume no policy responsibility (don’t

make the White House Counsel the “czar” of anything) – that would undermine his role as an honest

broker and his relationship with the agencies.” Cutler, on the other hand, responded that “there are

many instances where the White House Counsel should have substantive policy positions, e.g., on
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