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PART I: INTRODUCTION 

   

  The way in which Ontario regulates soil excavation and soil disposal activities is 

currently undergoing an overhaul with an emphasis towards treating excess soil from 

development projects as a potential resource rather than simply a waste in all cases. This paper 

will assess the current state of Ontario‟s excess soil management regime and the “Proposed 

Excess Soil Management Policy Framework”
1
 for strengths and weaknesses in coherency and its 

ability to deal with excess soil in an economical and ecological way. In response to the 

Framework, the Residential and Civil Construction Alliance of Ontario has urged
2
 the province 

to adopt measures used by Contaminated Land: Applications in Real Environments in the United 

Kingdom (CL:AIRE) and the Framework itself recognizes the value of CL:AIRE
3
. The questions 

this paper seeks to answer are: First, can Ontario‟s soil management policy plans and 

implementation be improved? Second, if it can, what guidance can Ontario get from the United 

Kingdom and it‟s success in excess soil reuse policies? The answer to the first question is 

affirmative and the answer to the second question will be explored through a comparative 

analysis.  

  In summary, CL:AIRE operates in a broader legal framework that is more conducive than 

Ontario‟s to the intent-based approach it takes to identifying soil as a waste or as reusable 

resource; nevertheless, this approach can be useful in some respects of the Ontarian system. 

Further, CL:AIRE‟s treatment of interim site operations is more rigorous and appropriate and the 

high level of standards set should be emulated in Ontario.  

  This paper will frequently refer to “excess soil” and this term will be its focus. Its 

definition is restricted to the definition given in the “Ontario Excess Soil Guide to Best 

Management Practices”: 

 

"excess soil" is soil that has been excavated, mainly during construction activities, that 

cannot or will not be reused at the site where the soil was excavated and must be moved 

off site. In some cases, excess soil may be temporarily stored at another location before 

the excess soil is brought back to be used for a beneficial reuse at the site where the soil 

was originally excavated. 

 

For the purpose of this document, "soil" is defined as it is Ontario Regulation 153/04 

(Records of Site Condition Part XV.1 of the Act): 

 

unconsolidated naturally occurring mineral particles and other naturally occurring 

material resulting from the natural breakdown of rock or organic matter by physical, 

chemical or biological processes that are smaller than 2 millimetres in size or that pass 

the US #10 sieve. 

 

                                                           
1
 Ontario, Ministry of Environment and Climate Change, Proposed  Excess Soil Management Policy Framework 

(2016) http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2016/012-6065%20final.pdf 

[Framework]. 
2
 Residential and Civil Construction Alliance of Ontario, RCCAO/SOiiL Response to the Proposed Excess Soil 

Management Policy Framework (2016) EBR#012-6065 http://www.rccao.com/news/files/SoilEBRresponse.pdf at 5  
3
 Ibid at 31. 

http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2016/012-6065%20final.pdf
http://www.rccao.com/news/files/SoilEBRresponse.pdf
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  First this paper will outline the benefits to Ontario of investing the time and resources 

into creating an efficient soil management regime. Second, this paper will describe and critique 

the current state of soil regulation in Ontario as well as the proposed Framework for prospective 

regulation. Finally, this paper will assess the greatest strengths of CL:AIRE‟s Code of Practice 

and the viability of transposing similar provisions into Ontario.  

 

PART II: ENVIRONMENTAL AND ECONOMIC BENEFITS OF AN EFFICIENT SOIL 

MANAGEMENT REGIME 

 

  This part of the paper will address why it is important for the province to develop and 

improve upon its soil management regime to both ensure efficient disposal of unusable soil and 

to facilitate the reuse of clean soil. To accomplish this, this part will lay out the three major 

potential benefits of a clearer and more cohesive soil management regime: Direct savings to 

developers, minimization of transportation distances and clarity on legal responsibilities. 

Whether or not initiative on such an undertaking will actually constitute a net benefit ultimately 

depends on the associated costs of such an initiative. Assessing these costs is beyond the scope 

of this paper. A fundamental point that this paper makes is that the potential benefits of investing 

in creating an effective soil management regime at least warrant an initial extensive analysis of 

the costs involved in implementing such a regime and the onerous task of gathering the data to 

support such analysis. 

  First, inefficient soil management costs developers directly. A consequence of the current 

Provincial Policy Statement (PPS) is that Planning authorities are encouraged to restrict urban 

sprawl as much as possible and to promote intensification. This has led to particular challenges 

when dealing with excess soil disposal. The PPS mandates that certain intensification targets be 

set and met before further development is authorized in growth plan areas.
4
 With the push to 

zone urban areas to have greater population capacity and the infrastructure and public services to 

support this growing population, less and less space is available for the storage of excess soil that 

is excavated in these developments. As a result (and in combination with varying strictness of 

receiving site by-laws which will be discussed later) soil must be transported in trucks in greater 

distances. The Ontario Society of Professional Engineers (OSPE), the Greater Toronto Sewer 

and Watermain Construction Association (GTSWCA) and the Residential and Civil Construction 

Alliance of Ontario (RCCAO) prepared a study on the potential benefits of optimizing soil 

management plans by surveying 24 industry participants. The results show that if all excess soil 

had been re-used on site, that across the 24 participants, $43 million could have been saved.
5
 An 

executive summary of this report asserts that better soil management practices could save 

Ontario $1 billion per year.
6
 Unfortunately, this assertion is not backed by data nor is it explained 

how the organizations extrapolated this number from the $43 million figure and most 

                                                           
4
 Ontario, Ministry of Municipal Affairs and Housing, Provincial Policy Statement 2014, s. 1.1.3.5, 1.1.3.7 and 

1.6.6.2 http://www.mah.gov.on.ca/AssetFactory.aspx?did=10463  
5
 Ontario Society of Professional Engineers, Residential and Civil Construction Alliance Ontario, Greater Toronto 

Sewer and Watermain Construction Association “Excess Soil Management: Ontario is Wasting a Precious 

Resource” (2016) https://www.ospe.on.ca/public/documents/advocacy/2016-excess-soil-management.pdf at 16 
6
 Ontario Society of Professional Engineers, Residential and Civil Construction Alliance Ontario, Greater Toronto 

Sewer and Watermain Construction Association “Better Management of Excavated Soils Can Save Ontario $1 

Billion/year and Reduce Emissions” (2016) https://www.ospe.on.ca/public/documents/advocacy/submissions/2016-

excess-soils-findings.pdf  

http://www.mah.gov.on.ca/AssetFactory.aspx?did=10463
https://www.ospe.on.ca/public/documents/advocacy/2016-excess-soil-management.pdf
https://www.ospe.on.ca/public/documents/advocacy/submissions/2016-excess-soils-findings.pdf
https://www.ospe.on.ca/public/documents/advocacy/submissions/2016-excess-soils-findings.pdf
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importantly, it was not clear what “better management practices” entailed for the purposes of this 

study.   

  However, what is highly indicative from this summary is the statement that no 

comprehensive, industry-wide study has been undertaken to determine the costs of excess soil 

disposal or the potential savings to be had from optimizing the current soil management regime.
7
 

This finding is reiterated in the Soil Management Policy Framework [Framework]
8
 itself.  When 

we look to answering why the Ontario government, over the past 20 years, has moved so slowly 

toward implementing a uniform soil management policy, a simple answer may be that a single 

set of data based on self-report surveys from a small portion of industry participants indicating 

potential savings of only $43 million in the private sector is not enough to initiate serious action. 

A clear regime that is targeted at facilitating local reuse and planning to ensure that large 

transportation distances for soil disposal are minimized is beneficial in that it reduces the direct 

costs associated with the transport of soil far off-site.  

  Second, greater transport distances result in greater indirect costs in pollution and CO2 

emissions. In the same study mentioned above, it was concluded that about 340 tonnes of CO2 

were emitted in soil disposal activities associated with the 24 projects surveyed.
9
 340 tonnes of 

CO2 emissions is, on its own, a negligible amount. For reference, one can compare this amount 

to what the province has deemed, overall, to be acceptable province-wide emissions totals. 

Ontario‟s total emission allowance under its Cap and Trade regulations is 142,332,000 tonnes of 

CO2 equivalent for the 2017 year.
10

 Therefore, soil disposal associated with the 24 actors 

surveyed in the study mentioned above only accounts for 0.0002% of allowable emissions in the 

province for 2017.  

  Again, however, the insignificance demonstrated in this study is not conclusive of the 

insignificance of CO2 emissions that could be saved province-wide. It may be that the low 

numbers are simply attributable to such a small sample size. Perhaps, a very significant number 

would yield from a more comprehensive study that included more participants over greater 

periods of time. This points to an imperative for more data to be gathered to determine if Ontario 

should be investing in reducing these travel distances for the purposes of meeting its GHG 

emission reduction targets. 

  Third, the ambiguity resulting from the categorization of soil under waste regulations can 

lead developers to avoid risk by simply dumping their clean excess soil in landfills. Inert fill, 

which includes clean soil in its definition, is categorized as a waste but at the same time 

exempted from regulation by the Ontario Environmental Protection Act Waste Regulation:
11

  

 

1. “inert fill” means earth or rock fill or waste of a similar nature that contains no 

putrescible materials or soluble or decomposable chemical substances 

 

2. (1) The following are designated as wastes: 

  2. Inert fill.  

 

3. (1) The following wastes are exempted from Part V of the Act and this Regulation: 

                                                           
7
 Ibid. 

8
 Supra note 1 at 9 

9
 Supra note 2 at 11 

10
 O. Reg. 144/16: The Cap and Trade Program s. 54 [Cap and Trade Reg.] 

11
 RRO 1990, Reg. 347: General - Waste Management [Waste Reg] 
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  5. Inert fill. 

 

  It is not clear what was intended by designating inert fill as a waste on one hand and then 

immediately pulling it out of the application of the Act and the Regulation in the next section. On 

its own, “inert fill” provides definitional problems as there is no helpful mention of putrescible 

materials anywhere else in the regulation or de minimus acceptable levels of putrescible 

materials. Further ambiguity arises regarding concentration levels where inert fill becomes mixed 

with other materials designated as “hazardous industrial waste” (eg. Tetrachloroethylene), 

“hazardous waste chemicals”, “acute hazardous waste chemicals”, “pathological waste”, 

“radioactive waste” or “severely toxic waste”. In these cases the mixture then becomes 

considered one of these wastes rather than inert fill and the soil as a whole must be treated as 

such, returning it under the scope of the regulation.
12

 Importantly, there is no indication in the 

regulation as to what concentration of the waste must be present in the soil in question before the 

soil becomes considered a mixture and treated no longer as inert fill, but rather as whatever 

waste it is mixed with.  

  At the same time there is no centralized system for storing and selling excess soil to those 

who need it. These two factors combined create a perverse incentive for the contractor to dump 

their inert fill in a landfill site instead of trying to find someone who could use it productively. 

Again, the study conducted above showed this incentive in action: Just over half of the 

participants disposed of their excess soil in a landfill, treating it as waste, rather than as a 

resource.
13

 By disposing in a dump they avoid either liability or the costs of determining their 

liability under an uncertain regulation and there is little incentive to go through such an arduous 

process if purchasers are hard to find because market pairing is not effectively facilitated 

throughout the province.  

  In all, the potential for savings in direct costs, litigation avoidance and transportation 

reduction, in addition to proactive environmental protection justifies a serious look at filling the 

gaps in the data required to maximize efficiency in Ontario‟s soil management regime.   

 

PART III ONTARIO’S CURRENT AND PROPOSED SOIL MANAGEMENT REGIME 

   

 In this section, this paper will first describe how soil management has been regulated so 

far. It will then go on to describe the substantive points of the proposed soil management policy 

framework. Finally, this section will evaluate this regime for its practical effects and shortfalls. 

 

Current Soil Management Regime 

  The current, legally binding, soil management regime is a mixture of waste regulation, 

EPA standards, municipal site alteration by-laws and conservation authority regulation. This is 

supplemented by the non-binding Excess Soil Best Management Practices Guide 2014 [BMP].
14

 

The focus of the binding laws and standards is on ensuring that the disposal of potentially 

contaminated soil does not cause adverse effects. However, there are no standards for the 

                                                           
12

 Supra note 5, Waste Reg s.1, “a mixture of a waste referred to in clause (a) and any other waste” 
13

 Supra note 5, at 13 
14

 Ontario, Ministry of Environment and Climate Change, Excess Soil Best Management Practices 2014 

https://www.ontario.ca/page/management-excess-soil-guide-best-management-practices  

https://www.ontario.ca/page/management-excess-soil-guide-best-management-practices
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beneficial reuse of soil where soil may not be harmful per se, but rather where one soil may be 

more appropriate for certain uses than another. In the vacuum of guidance, most excess soil 

disposal is dealt with as if it were being examined for the preparation for a record of site 

condition, which is intended for evaluating potentially contaminated soils for the purposes of 

changing the use of a parcel of land from a less sensitive to a more sensitive use (eg. Turning an 

industrial area into a residential one). Primarily, when considering binding law, the focus of 

municipal governments, contractors and developers is the avoidance of private-law liability. In 

pursuit of trying to discern a standard for reasonable use of property, for avoiding private 

nuisance claims, the only real standards that can be referenced are the ones laid out in Soil, 

Ground Water and Sediment Standards for Use Under Part XV.1 of the EPA
15

. While the BMP 

emphasizes that these standards are not intended for general soil management, it suggests that 

using them is an integral part of adhering to best practices: 

 

…it is important to note that elevated concentrations of contaminants when compared to 

the Standards do not necessary imply that: 

 

- there is a risk to human health or the environment; 

- remediation is required; or 

- excess soil should be considered a waste. 

An elevated concentration when compared to the Standards may suggest that additional 

site-specific studies, evaluations or assessments are warranted. These additional site-

specific studies, evaluations or assessments should, at a minimum, be done in accordance 

with these best practices. [emphasis added] 

 

  The BMP sets this minimum standard and does not provide a separate set of standards 

that would be more appropriate for general soil management. As a result, it is difficult to see, 

despite the warnings in the BMP about the applicability of the record of site condition standards, 

what other metrics should be used as a reference in general soil management practice.  

  The rest of the existing tools available, outlined in the BMP, to facilitate efficient soil 

management, are fragmented among different municipalities and not mandated on province wide 

level. The BMP recommends that a fill management plan be filled out by operators of receiving 

sites.
16

 However, the only way fill management plans can be mandated are through by-laws 

passed by municipalities.  Many municipalities do not have fill management plan by-laws and 

those that do, do not match the definition of a fill management plan in the BMP.
17

  

  Similarly, the BMP recommends that source sites create a soil management plan. The 

purpose of the soil management plan is to ensure that a qualified person analyzes the soil, creates 

                                                           
15

 Ontario, Ministry of Environment and Climate Change, Soil, Ground Water and Sediment Standards for Use 

Under Part XV.1 of the Environmental Protection Act https://dr6j45jk9xcmk.cloudfront.net/documents/998/3-6-3-

sediment-standards-en.pdf [Soil Standards] 
16

 Supra note 14 
17

 Canadian Urban Institute, “Excess Soil By-Law Tool” (2016) http://www.excesssoils.com/fillmanagementplan/ 

https://dr6j45jk9xcmk.cloudfront.net/documents/998/3-6-3-sediment-standards-en.pdf
https://dr6j45jk9xcmk.cloudfront.net/documents/998/3-6-3-sediment-standards-en.pdf
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a report and determines the most appropriate receiving sites for that soil based on quality and 

volume. The BMP recommends that the qualified person‟s list of potential receiving sites should 

only include those sites that have a fill management plan. 

  The BMP does not provide detailed instructions on formal requirements for a fill 

management plan at receiving sites or for soil management plans at source sites, nor does it 

provide for how qualified persons are supposed to evaluate soil and match it to appropriate 

receiving sites. With respect to evaluating for quality, at least there are the RSC standards to turn 

to. With respect to evaluating for appropriate volumes, there is no guidance. 

  

Proposed Soil Management Policy Framework 

   

  The proposed framework is intended to substantively supplement the Excess Soil Best 

Management Practices Guide 2014 and implement legally binding regulations to support 

beneficial reuse of excess soil. The scope of the framework addresses the roles and 

responsibilities of actors from generators of excess soil at source sites to the operators of final 

receiving sites. The framework addresses the fact that existing regulations and statutes grant the 

authority to municipalities to regulate receiving sites
18

, but that there are insufficient policy tools 

for the uniform regulation of source sites. The framework proposes to fill this gap.  

  The framework also indicates that there are problems with respect to the way 

municipalities oversee receiving sites as well. The variance in stringency between various site 

alteration by-laws leads to the most permissive municipalities becoming overburdened as 

dumping grounds. Implicit in the framework is the assumption that uniformity will help to 

alleviate this inequality. In support of this uniformity the MMA intends to co-ordinate 

development of a by-law language tool to assist municipalities in updating and synchronizing 

their fill by-laws. This document was predicted to be complete by fall of 2016, however nothing 

has been published yet.
19

 On the other hand the MMA has funded the creation of a soil by-law 

language tool that cross references different issues that municipalities regulate with respect to 

excess soil.
20

 

  The framework also indicates that the Municipal Act s. 142 powers granted to 

municipalities to regulate receiving sites will be expanded. Currently, s. 142(8) limits these 

powers from operating within the jurisdiction of Conservation Authority. The framework is not 

clear how it will reconcile the two jurisdictions: 

 

Changes would allow municipalities to regulate site alteration and placement of fill within 

their municipality, and enable conservation authorities to continue to fulfill their mandate. 

This would also allow both conservation authorities and municipalities to continue to work 

collaboratively to regulate the placement of fill.
21

 

                                                           
18

 Municipal Act, 2001, S.O. 2001, c. 25 s.142 (2) 
19

 Supra note 8 at 22 
20

 Supra note 17 
21

 Supra note 8 at 22 
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  Despite the promotion of collaboration, there is no indication of how conflicting 

decisions between the two bodies, the Conservation Authority and the municipality, will be 

resolved or whose decision ultimately has supremacy. 

    

 

 

 

Preliminary Evaluation of the Framework 

 

Interim Sites 

  While the framework seems to focus on the responsibilities of source site operators and 

management of receiving sites, there is only brief consideration of interim storage sites.
22

 Clarity 

about interim sites is critical for the implementation of the principle of beneficial re-use. There 

are currently three inter-related data deficiencies that must be resolved if an effective interim site 

plan regulation is to be established on a provincial level: Supply and demand, transaction 

patterns and average time that soil spends temporarily stored before moving to a final 

destination. The following section will discuss how more information on these patterns would 

only serve to strengthen any potential regulation of interim-sites or perhaps a determination that 

interim sites are not necessary as a separate category of site to be regulated. 

  Many generators of excess soil will need to store their soil for some period of time at an 

interim site before demand for it is found. The policy framework provides that regulation will 

limit the time soil may remain at an interim site and standardize controls to avoid unacceptable 

impacts, however it does not indicate who will be responsible for due diligence here and to 

whom recourse will lie for liabilities. The implicit and default approach then is that these 

obligations remain to be determined by contracting parties which either leaves standardization to 

private bodies or will result a non-uniform pattern of interim site obligation patterns across the 

province. Clarity on who is legally responsible for what will encourage participants to 

aggressively get involved in the market and strengthen the crucial link between the concepts of 

efficient reuse at source sites and responsible disposal at receiving sites. 

   Beneficial reuse depends on a record-keeping system that facilitates pairing of 

appropriate purchasers to generators of excess soil. Currently, the purchase and sale of fill is 

facilitated by general goods and service exchange websites like Kijiji and websites specific to 

buying and selling fill such as Cleanfill.net. These services may be a good quick and dirty way to 

complete a transaction, but they do not ensure a uniform and auditable paper trail is left behind to 

encourage accountability and a general understanding of province-wide trends in soil movement.  

  Similarly an organization called SOiiL (Supporting Ontario Infrastructure Investments 

and Lands)
23

 has taken a cue from the United Kingdom‟s soil registry system, CL:AIRE 

                                                           
22

 Supra note 5 at 20 
23

 SOiiL: “Supporting Ontario Infrastructure Investments and Lands” http://www.soiil.com/index.html  

http://www.soiil.com/index.html
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(Contaminated Land: Applications in Real Environments) in bringing an excess soil registry to 

Ontario. CL:AIRE will be discussed in greater detail later in this paper. SOiiL‟s mandate is 

primarily to match clean fill generators with recipients who can put it to good use. It is a free, 

non-profit, voluntary service for which generators and receiving site operators can register. 

Unfortunately, without qualifying for registration by being one of these two classes of people, a 

person is not able to access the registry to get an idea of what the state of Ontario‟s soil markets 

are. This lack of transparency to the general public or special public interest groups is puzzling 

considering the site‟s emphasis on promoting the availability of useful information. There is also 

no significant co-ordination between SOiiL and government agencies and policy-makers for the 

efficient collection of data that may be very relevant to developing regulations and guidelines 

that are informed by real-world trends. The voluntary nature of the participation in SOiiL and 

lack of integration with government makes it difficult to see what, apart from being a good 

corporate citizen, incentivizes generators and receivers to use this tool, especially where 

established practices and dumping operations exist.  

   A centralized, perhaps provincially supported, system to track these transactions and 

collect data on soil movement patterns and the general state of the market along with incentives 

through some form of certification that could help to displace liability would incentivize a 

predictable use of such a system and allow regulators to implement rules that were more 

responsive to the needs of the market while setting more feasible restrictions. 

  For example, as mentioned, the framework promises that regulations will limit the time 

soil can spend at interim sites. In determining an appropriate time-period for this restriction, the 

two determinative factors should be the market‟s ability to soak up the supply produced, and the 

efficiency of the system to facilitate such transactions.  There is no concrete data on either of 

these factors as the framework itself states.
24

 Registries like SOiiL and exchange platforms like 

Kijijii have not made themselves amenable to gathering this data either. More worryingly, the 

framework does not provide for studies to be undertaken to gain this data before the regulation is 

put in place. Time restrictions range from stringent and short-term, to flexible and long-term. 

Overly flexible and long-term limits clearly defeat the purpose of regulating the interim site with 

respect to time and excessively stringent limits will discourage interim site operators from 

accepting soil as the uncertainty that they will be able to comply by finding a receiver in time 

may be too great. A preliminary study on supply and demand trends in Ontario will be useful in 

developing interim site restrictions that are sensitive to the state of the market while creating a 

centralized database through which transactions can be monitored will yield data over time to 

allow for amendments that are responsive to trends that become more visible over time. 

  Enhancing due diligence at receiving and source sites is encouraged in the framework but 

arguably, due diligence is the most important at interim sites and this has been left unaddressed 

by the framework. It is likely that a large portion of the soil‟s life cycle will be spent in an 

interim site and liability risk may be greatest at this point in the life cycle as condensed timelines 

demand quick relocation of soil leading to greater possibilities of oversights and errors with 

                                                           
24

 Supra note 1 at 9 
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respect to the appropriateness of the interim storage site. Currently, there is no data on how long 

excess soil in Ontario typically remains at interim storage sites before being hauled to long-term 

receiving sites. One reason for this is that almost all municipalities, save for The City of 

Burlington, do not distinguish between temporary storage sites and receiving sites.
25

 A study on 

how long soil is typically stored at receiving sites or interim sites before being redirected for 

beneficial re-use or to a final waste disposal destination is critical to creating interim site 

regulations that are responsive to real world concerns.    

  The Ontario Soil Regulation Task Force is one group that has dedicated much time and 

many resources to create a very comprehensive model fill management plan for receiving sites.
26

 

However, even this group does not have a report that addresses how interim sites should be 

regulated. One explanation for this omission can be gleaned from the fact that most of the 

consultants in the process appear to be engineers and chemists whose mandate is more concerned 

with the technical aspects of ensuring rigorous testing and safety rather than focusing on the 

economics of soil movement. As a result, the implicit assumption in this model seems to be that 

demand, capacity, supply and transactional efficiency are ideally balanced throughout the 

province. If this were the case, addressing interim receiving sites would not be an issue because 

all excess soil generated would immediately have a permanent receiving site or a purchaser. 

 

Private Consultants 

  The policy framework seems to indicate that the third-parties that are expected to 

implement the standards of the proposed soil guidelines will be private consultants or qualified 

persons rather than government employees that are a part of ministries like the Ministry of 

Environment and Climate Change (MOECC), Ministry of Natural Resources (MNR) or Ministry 

of Municipal Affairs and Housing (MMAH). There is no indication in the policy framework that 

qualified persons will be responsible for any form of enforcement in case their findings reveal 

regulatory non-compliance. Rather, these reports will be passed off to regulators for review and 

enforcement. 

   It would be far more bureaucratically efficient if the same public sector employees 

handled both inspections and enforcement from start to finish than for the entire system to soak 

up the costs associated with information transfer. This would also have the added benefit of 

making the whole process more accountable and transparent and would allow for easier 

gathering of data to track performance improvements and savings and to identify opportunities 

for positive reforms. Concerns about the costs of bloating the public sector with this service can 

be alleviated by levying fees on a per project basis. Any efficiency gained through privatizing 

aspects of standards implementation are very likely to be offset by the inherent nature of public 

agencies having to be involved in oversight and enforcement anyways. 

 

                                                           
25

 City of Burlington Site Alteration By-law 64-2014 (May 20
th

, 2014) s. 1.01.60 
26

 Ontario Soil Regulation Task Force, “Model Fill Management Plan for Large Scale Fill Receiving Sites” (2016) 

http://osrtf.ca/osrtf/wp-content/uploads/2016/10/OSRTF-Document-2-Model-Fill-Management-Plan-for-Large-

Scale-Fill-Receivi....pdf  

http://osrtf.ca/osrtf/wp-content/uploads/2016/10/OSRTF-Document-2-Model-Fill-Management-Plan-for-Large-Scale-Fill-Receivi....pdf
http://osrtf.ca/osrtf/wp-content/uploads/2016/10/OSRTF-Document-2-Model-Fill-Management-Plan-for-Large-Scale-Fill-Receivi....pdf
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Guidance for By-Law Uniformity: Inconsistency in Permit Triggers 

  The excess soils website is an invaluable tool for analyzing how different municipalities 

classify and regulate their receiving sites through site alteration by-laws. This author‟s survey of 

the various site alteration by-laws shows that there is a fair degree of consistency between the 

type of wording used between municipalities (at least between those that have site-alteration by-

laws at all) since much of the wording seems directly replicated between by-laws. However, 

when determining threshold quantities of soil disposal that will trigger the by-law, the volumes 

set out by the by-laws vary significantly.
27

  More importantly, the determinative factors for 

triggering compliance requirements are different between by-laws: Some are determined by 

looking at straight volume thresholds, volume over time, grade alteration level, grade slope 

alteration, site alteration size or some combination of these. 

  For example, compare these three by-law provision equivalents: 

 

Adjala-Tosorontio 

BY-LAW 14 – 08 

 

4. The following activities are exempted from application of this by-law: 

(h) any minor work where not more than 100 cubic meters of fill per year is placed or 

dumped on lands for the purpose of lawn dressing, construction of a fence, pool or other 

accessory structure, landscaping or adding to flower beds or vegetable gardens, provided 

that there is no alteration to the volume, direction, intensity or form of storm water run-

off to adjacent properties or where the works are permitted under the townships building 

permit process. 

 

Ajax 

BY-LAW NUMBER 53-2006  

 

4.1 This By-law shall not apply to 

(g) The site upon which fill is dumped or placed, topsoil is removed or grade of land is 

altered, is less than 0.5 hectare 

 

Barrie 

BY-LAW NUMBER 2014-100 

6.2 This By-law does not apply: 

6.2.1 Where no more than 300 mm of soil in depth is placed on sites for the purpose of 

lawn dressing, landscaping, adding to flower beds or vegetable gardens, provided that 

there is no change in [water flow] and there is control of any sediment runoff. 

 

                                                           
27

 See Appendix for a compilation of how thresholds are drawn for the application of site alteration and soil 

dumping by-laws in various municipalities across Ontario 
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  In Adjala-Tosorontio, three factors are considered in application of the by-law: raw 

volume (100 cubic meters), purpose of dumping (lawn dressing etc.) and effects on water flow. 

In Ajax, the actual volume of soil is irrelevant, the determinative factor is the area upon which 

soil is placed. To illustrate the difference between the two with an absurd example, in Ajax, 

unlike in Adjala-Tosorontio, the site alteration by-law would theoretically allow a receiver to by-

pass the by law and dump massive amounts of soil if they could somehow construct a pillar of 

soil on half of a hectare of land. For visualization purposes, half a hectare is about half the size of 

a standard soccer field. 

  In Barrie, neither volume nor area is determinative, but rather the depth of soil and its 

purpose. This is the opposite extreme from Ajax, allowing for larger volumes of soil to be 

deposited based on the amount of area they are to be deposited on.  

  These inconsistencies are further exacerbated by difficulty in the interpreting of 

definitions of activities that pull a party out of the scope of the by-law in question. Take, for 

example, the exclusion and definition of “normal agricultural practice” that is present in all site 

alteration by-laws. These exceptions are in place as a consequence of provincial legislation, 

section 6(1) of the Farming and Food Production Protection Act, 1998 which provides: 

 

No municipal bylaw applies to restrict a normal farm practice carried on as part of an 

agricultural operation.
28

 

 

  Municipalities employ different wording, between one another, in their exclusion of what 

they consider to be “normal agricultural practice” or “normal farm practice”. For example, 

Kitchener uses open and inclusive language that implies a broad exclusion, one that clearly does 

not attempt to allow any restrictions on farming practices that would be considered a frustration 

of provincial purpose as set out in the provision above: 

 

Article 2 – General Prohibitions 

633.2.1 Site alteration - without - permit – prohibited  

No person shall carry out any activity connected to site alteration within the City except in 

accordance with a permit. 

 

Article 3 – Statutory Exemptions 

633.3.7 Agricultural practices 

Article 2 does not apply to a by-law respecting the removal of soil as an incidental part of a 

normal agricultural practice including such removal as an incidental part of sod-farming, 

greenhouse operations and nurseries for horticultural products. [emphasis added]
29

 

 

                                                           
28

 Farming and Food Production Protection Act, 1998, SO 1998, c 1 s 6(1) [Farming Act] 
29

 City of Kitchener, Fill – Dumping Alteration of Grade By-Law Number 2010-043 (8 March 2010)  
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  On the other hand, Uxbridge takes a more restrictive approach on farming practices that 

can be regulated by the by-law: 

 

3.2 No fill permit is required for:  

(f) Replacement of topsoil for restoration of agricultural lands used for normal agricultural 

practices, as an incidental part of sod farming, greenhouse operations, and nurseries for 

horticultural practices which shall not exceed 20 centimeters annually, or at the discretion 

of the CBO. Storage of such topsoil shall not exceed one thousand (1000) cubic metres; 

[emphasis added]
30

 

 

  In Uxbridge‟s case, this has led to one party being subject to litigation for relying on the 

agricultural practices exclusion defense unsuccessfully.
31

 In that case, the defendant had the 

intention of dumping upwards of 300,000 cubic meters of soil on the land in question and argued 

that it was exempt from requiring a permit essentially because its activities fell within what were 

considered normal farming practices to make the land arable again. Ultimately the court looked 

at the very open ended definition of a “normal farm practice” in the Farming Act and used its 

discretion to determine that the activity was more akin to a commercial operation than a farming 

operation.  While the court had the ability to refer the matter to a specialized board whose 

primary function it is to determine on a case-by-case basis whether something is a normal farm 

practice or not
32

 the court in this case refused to do so, making the determination itself without 

much reason and with reference to the restrictions in the by-law itself as guidance.
33

 

  This case illustrates the questionable utility of municipal by-laws laying out, in detail, 

what amounts to a farming practice worthy of exclusion from permitting systems. There is a 

provincial restriction on by-laws restricting farming practices. The jurisdiction to determine what 

a farming practice is has been given to the Normal Farm Practices Protection Board
34

 with 

residual jurisdiction to the courts.
35

 No room has been left by the Municipal Act or the Farming 

Act for municipalities to define the boundaries of farming practices and, as a result, these 

restrictive exceptions only serve to confuse and potentially cause litigation. For example, it is not 

unreasonable to assume that the Board could find that in a large farming operation the depositing 

of just over 1000 cubic meters of fill is considered a normal farming practice; For visualization, 

1000 cubic meters is about half of a hot air balloon. As a consequence of such a finding, the 

application of Uxbridge‟s by-law would contravene section 6(1) of the Farming Act.  This could 

be avoided through greater guidance from provincial agencies to ensure that, across the board, 

municipal by-laws could not be read to frustrate provincial purposes. 

 

                                                           
30
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31
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Guidance for By-Law Uniformity: Inconsistency in Permit Requirements 

  These are inconsistencies between the thresholds that trigger the application of the by-

law. However, there are also significant inconsistencies between what municipalities require 

when the by-law is triggered. Barrie requires an extensive and detailed report in both form and in 

substance. For example, Schedule B of its site alteration by-law goes so far as to precisely state 

the scale that must be used in a site alteration plan and how the map must be folded.
36

 It also 

requires a certificate on the map from a qualified person or a registered land surveyor.
37

 

Substantively, it requires the identification of the location and character of very specific aspects 

of the project such as the types of vegetation on and around the site,
38

 location of driveways, 

basements and right of way through each site,
39

 easements,
40

 locations of proposed stockpiles for 

materials,
41

 references to the Canadian Geodetic Datum
42

 and many other very detailed 

specifications. On the other hand, Ajax‟s permit issuance requirements contain no dedicated 

schedules regarding fill dumping permit requirements.
43

 In its dumping permit section it does not 

include anything close to this type of specificity in its requirements when it comes to site 

alteration.
44

 Instead, general reference is made to plans such as simply a “Dust Control Plan”
45

 or 

a “Tree Preservation Plan”
46

 and a wide residual discretion is given to the city for inclusion of 

“all other information that may be required therein”.
47

 

  The Home Builder‟s Association (HBA) is one group that expresses concern about these 

inconsistences between municipalities. David McPherson, on their behalf, writes that the 

discrepancy between municipalities is largely a result of NIMBYism that reflects varying 

degrees of pressure locals put on their councils to enact more or less strict by-laws.
48

 The HBA 

calls for greater provincial involvement in creating uniformity between the municipalities.
49

 

They claim, as the RCCAO does, that this increases transportation costs, leads to inequality 

between communities and encourages illegal dumping.
50

 The framework does recognize that 

there are inconsistencies between municipal by-laws regarding receiving sites; however its 

solution, as noted previously, seems to involve empowering municipalities and giving them 

greater autonomy with respect to regulating receiving sites rather than binding them to ensure 

consistency between them. The framework restricts provincial involvement in participation in 

                                                           
36
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regulating receiving sites to a “guidance” role.
51

 In fact the tone of the proposed actions is one 

that suggests that the reason for inconsistencies is a lack of knowledge among municipalities 

with respect to soil regulation. This suggests that consistency will be achieved if local authorities 

are simply given the appropriate educational materials as templates for their policy decisions. 

However, if one accepts McPherson‟s assertion, then the reason for the discrepancy is political 

pressure and political will in some jurisdictions and a lack thereof in others. No amount of 

education and guidance will lead to more or less restrictive receiving site by-laws if the issue is 

not a lack of education but simply a desire to appease constituent NIMBYism.   

 

Disproportionate Burdens on Small Municipalities 

  One commenter on the EBR registry regarding the Framework points out that the 

emphasis on municipal responsibility for regulation and enforcement puts a disproportionate 

burden on smaller municipalities.
52

 The commenter notes that the costs associated with enforcing 

by-laws, pursuing court-orders and then enforcing those court orders are prohibitive and amount 

to a large portion of the tax roll.
53

 Applying a cost-benefit analysis, considering sufficient 

volume of violations, small municipalities may avoid incurring these costs and end up becoming 

the dumping grounds for large cities like Toronto. 

  Instances of this kind of inequity have not been reported in court decisions. However the 

fear is not unfounded. While municipalities, as owners of soil from projects that they contract for 

will be vicariously liable for where the soil ultimately ends up, the ONCA has affirmed that 

cities are not liable for third-parties that develop in their jurisdiction and then dump soil in other 

municipalities.
54

 This means that larger cities will benefit from development while unloading the 

costs of pursuing improper disposal on surrounding municipalities with less resources to enforce 

their site alteration by-laws and stop work orders. 

 

PART IV: INSPIRATION FROM THE UNITED KINGDOM 

 

  The CL:AIRE (Contaminated Land: Applications In Real Environments) charity 

organization in the UK has been praised for being a leader in promoting beneficial soil reuse and 

responsible disposal through its DoW:CoP (Definition of Waste: Code of Practice).
55

 One 

indicator of its success is the fact that, in the UK, pairing of excess soil generators with receivers 

has become efficient enough that demand has outpaced supply by more than double in terms of 
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tonnage of soil and capacity.
56

  

  In the following part, this paper will address a selection of the CoP‟s greatest strengths 

and the potential for transposing them into Ontario, including any challenges that may arise in 

doing so. The CoP has strengths that this paper will not discuss in detail, such as guidance on the 

precise identification of source sites, remediation standards of brownfields in the specific context 

of offsite re-use and cluster projects which bring contaminated soil from proximate excavations 

together into one place for more efficient remediation. This paper will focus on the CoP‟s 

strengths in identifying waste, its standard setting measures and interim site guides.  

  Much can be learned from the CoP, and in large part, SOiiL seeks to emulate CL:AIRE‟s 

success. However, it is important to note the difference in the legal framework in which the two 

systems operate. 

 

Identifying Waste 

  In the UK, the umbrella Directive that regulates waste management is the European 

Union (EU) Directive 2008/98/EC.
57

 The way it defines waste is very different from the 

approach taken in Ontario. The Directive defines waste primarily based on intent of the holder 

with a residual ability given to legislatures to enumerate specific materials: 

 

„waste‟ means any substance or object which the holder discards or intends or is required 

to discard
58

 

 

  The use of the word “intends” has not been read by the Court of Justice of the European 

Union to mean a subjective requirement, but rather one that the “intention of the holder is to be 

inferred from his/her actions in the light of the aims of the Directive”.
59

 While guidance 

documents have categorized this as an objective test
60

 it is more properly characterized, in this 

author‟s opinion, as a modified objective test or a subjective-objective test; the objective factors 

are merely used to infer the intent of the party in question.  

  Ontario, on the other hand, takes a more “laundry list” approach that is truly objective by 

determining what waste is by focusing on the actual composition of the materials in question: 

 

“waste” includes ashes, garbage, refuse, domestic waste, industrial waste, or municipal 

refuse and such other materials as are designated in the regulations; 
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   Other, specific classes of wastes are then detailed in the Waste Regulation and its 

schedules. While there are numerous types of wastes the definitions typically follow the form of 

this example: 

 

“hazardous industrial waste” means, 

 

(a) a waste listed as a hazardous industrial waste in Schedule 1, other than a waste 

described in Schedule 1.1 

 

“listed waste” means hazardous waste that is, 

 

(a) an acute hazardous waste chemical, 

(b) hazardous industrial waste, 

(c) a hazardous waste chemical, or 

(d) severely toxic waste;  

  Consequently, in Ontario, a contractor‟s determination of whether what it is in control of 

is a type of waste or not involves a close reading of the regulations themselves while in the UK, a 

contractor in the same situation must instead focus on interpretive aids that will determine how 

their actions will inform an inference of intent to treat something as a waste. CL:AIRE‟s Code of 

Practice (CoP) has the explicit purpose of guiding this analysis.
61

 While not strictly binding 

law
62

, this CoP is the document that the UK‟s Environmental Agency turns to when deciding 

whether to regulate materials as waste.
63

 

  The contrast between the two approaches is exemplified in the context of dealing with 

non-contaminated material that is analogous to inert fill and reusable excess soil in Ontario. In 

Palin Granit, the Court of Justice of the European Union held that rock removed and stored from 

a quarry was waste, despite not being a polluting substance.
64

 The decisive factor was “the 

degree of likelihood that that substance will be reused, without any further processing prior to its 

reuse.”
65

 The court found that no immediate use could be contemplated for the stone, that it was 

residue from a primary operation and that no plan to suggest that the stone would not remain 

stored on site indefinitely was place. Based on these facts it found that it was unlikely that the 

stone would be reused and, therefore, that it was waste. 
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  While the EU Directive has given the court and legislators of member nations significant 

flexibility in determining what is waste on a case-by-case basis, the case-law interpreting it 

provides a sense of predictability in the factors that will be taken into account in determining 

intent and designation of materials as a waste. In contrast, as this paper points out in Part II, 

Ontario operates under an ambiguous regulation with respect to inert fill. 

  The intent approach is applied widely to all materials not explicitly identified by 

legislation or regulation as waste in the UK. A survey of the waste legislation in the UK, 

including the Waste and Emissions Trading Act 2003, Household Waste Recycling Act 2003, 

Waste Minimisation Act 1998 and the Deposit of Poisonous Waste Act 1972 reveals that the UK 

does not have a waste regulation like Ontario‟s which attempts to detail many potential forms of 

waste. The definitions are sparse and few and far-between covering categories such as 

“Biodegradable waste” and “municipal waste”
66

 generally. A flexible intent-based interpretation 

scheme is therefore appropriate for a wide variety of materials. On the other hand, such an 

interpretive tool has a smaller scope of potential operation in Ontario where wastes are so 

extensively defined. Despite these differences, Ontario could potentially apply the approach that 

the UK has taken for categories of waste that remain open-ended for interpretation, especially for 

distinguishing inert fill that has the potential for beneficial reuse from inert fill that should be 

treated as waste.  

  While the UK extensively regulates the disposal of various types of waste once identified 

as such
67

, CL:AIRE provides the guidelines for what factors to look to when a contractor is 

determining whether they are controlling waste. Four factors are identified by the CoP:  

 

1. If the use of the material will create an unacceptable risk of pollution of the environment 

or harm to human health it is likely be a waste. 

2. The materials must have an intended use and must be suitable for this use. If it is not a 

suitable use, it is a waste. Suitability for various uses is detailed throughout the CoP. 

3. The holder of the material must demonstrate that the material will be used, with a high 

degree of certainty, it cannot merely be speculative. Stockpiling of material for an 

indeterminate use is considered a waste. 

4. The use of the material must be of an appropriate quantity. Excessive use indicates that 

the material is being disposed of as a waste.
68

 

 

  The completion of a Materials Management Plan (MMP) ensures that the four factors 

above are satisfied. This plan is very similar to what a Soil Management Plan should look like in 

Ontario. The notable difference is that CL:AIRE provides a template for the MMP and because 

their CoP is the primary reference of the Environmental Agency that makes determinations about 

liability for waste disposal, the document is given a sense of trust and predictability for 
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contractors. In contrast, SOiiL does not have any similar template document, nor do decision-

making bodies such as the Environmental Review Tribunal or the Ministry of Environment and 

Climate Change indicate anywhere that they would treat a potential CoP under SOiiL as 

authoritative. 

 

Standard Setting, Detailed Requirements and Auditing  

  Apart from identifying waste, in Sections 3.11 and 3.29, the CoP
69

 establishes rigorous 

rules for ensuring that there is an auditable paper trail established throughout every step of the 

process from pre-excavation tests, to verification reports with details of all contents to be 

included. Ontario‟s BMP lacks the level of detail that the CoP has which gives contractors the 

certainty that their attempts at reusing excess soil will not attract liability from the Environmental 

Agency. Section 3.23 for example provides an extensive list of questions for qualified persons 

involved to check off before signing off on the declaration for the proposed re-use of the 

materials
70

 and sections 3.21 and 3.22 set and limit the standard of expertise to which the 

qualified person is held when dealing with various disciplines associated with the project.
71

 

Section 3.5.2 provides for directed and random audits of sites utilizing the CoP by the 

Environmental Agency to check for the creation of potential nuisances or contamination. 

Ontario‟s BMP, Framework or subsequent regulations should contain similar provisions to put 

Contractors on notice that they may be subject to audit for an added incentive for compliance. 

 

Interim Sites 

  Section 4.1 of the CoP requires that where materials are to be stored in excess of one year 

for reuse or disposal elsewhere that a time-limit must be established in consultation with the 

Environmental Agency.
72

 This is an elegant solution to the lack of data problems that this paper 

points out in Part III and it can be easily transposed into Ontario. A year of storage is a base-

figure that triggers government agency participation. As the agency tasked with approving 

extended temporary storage requests, it gains data on supply and demand in various areas and 

experience in managing timelines. In turn this experience is used to create more sensitive 

policies regarding timeline approvals.  

  Naturally a criticism of this type of government involvement is that it may present an 

additional and difficult to predict strain on public resources with the agency responsible having 

to be involved as essentially a consultant for waste disposal. This may be alleviated through fees 

on the contractors and ideally contractors and interim site operators would be incentivized to 

avoid the government eye and ensure that an appropriate home was found for their excess soil 

before any triggering time ran out.  
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CONCLUSION 

 

 The United Kingdom is only one jurisdiction that provides resources that Ontario can 

learn from. France, for example, has also implemented a detailed soil reuse strategy
73

 that can be 

learned from. Ultimately, a successful soil management regime in Ontario that maximizes 

economic efficiency, environmental protection and liability avoidance depends on a paradigm 

shift from treating excess soil as a waste and rather treating it, in the appropriate circumstances, 

as a resource. This can only happen where the fewest obstacles are placed before those who 

control excess soils in the process of bringing those soils to market. As soil transfer and disposal 

has primarily become an inter-municipal affair, strong leadership from the province is required to 

ensure the consistency and predictability across the board that will encourage participants to find 

the best ways to ensure their excess soils are put to good use. 

 

APPENDIX  
 

SOURCE AND RECIEVER LOCATION SOIL REMOVAL BY-LAWS 
Adjala-Tosorontio 

BY-LAW 14 – 08 

 

4. The following activities are exempted from application of this by-law: 

(g) the removal of topsoil as an incidental part of a normal agricultural practice including such removal as 

an incidental part of sod-farming, greenhouse operations and nurseries for horticultural products, but not 

including the removal of topsoil for sale, exchange or other disposition. [Referred to from here on as: 

“STANDARD AGRICULTURE EXCEPTION”] 

(h) any minor work where not more than 100 cubic meters of fill per year is placed or dumped on lands for 

the purpose of lawn dressing, construction a fence, pool or other accessory structure, landscaping or adding 

to flower beds or vegetable gardens, provided that there is no alteration to the volume, direction, intensity 

or form of storm water run-off to adjacent properties or where the works are permitted under the townships 

building permit process. 

 

Ajax 

BY-LAW NUMBER 53 -2006 

 

4.1 This By-law shall not apply to 

(f) [STANDARD AGRICULTURE EXCEPTION] 

(g) The site upon which fill is dumped or placed, topsoil is removed or grade of land is altered, is less than 

0.5 hectare 

 

Barrie 

BY-LAW NUMBER 2014-100 
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6.0 Sites less than 0.5 hectares in size shall be exempted from the requirements to obtain a Permit provided 

that: 

6.0.1 Such Site is not adjacent to an Environmentally Protected Area and meets the criteria set out in 

Section 5.0 and 5.8; or 

6.0.2 The Site Alteration does not in any way affect the land Drainage of the abutting sites. 

6.2 This By-law does not apply: 

6.2.1 Where no more than 300 mm of soil in depth is placed on sites for the purpose of lawn dressing, 

landscaping, adding to flower beds or vegetable gardens, provided that there is no change in [water 

flow] and there is control of any sediment runoff. 

Bradford-West Willumbury 

BY-LAW NUMBER 2011-108 

 

3.2 This By-law does not apply to: 

(c) the placing or dumping of soil on lands for the purpose of lawn dressing, 

landscaping or adding to flower beds or vegetable gardens, provided that: 

(i) the ground elevation of the land is not increased by more than two 

hundred (200) millimeters, 

(ii) the elevation of the land within sixty (60) centimeters (24 inches) 

of any property line is not changed, 

(iii) there is no change in the location, direction, or elevation of any 

natural or artificial watercourse, swale, or ditch used to drain land, 

and 

(iv) it does not exceed a maximum of 200m
3
 of fill; 

Burlington  

BY-LAW 64-2014 

 

2.11 No person shall undertake site alteration or cause site alteration to occur on any land for temporary 

storage purposes where the quantity of fill is in excess of 500 m³, without first having obtained a Permit. 

 

3.08 The provisions of this By-law do not apply to: 

 

3.08.01 the placing, dumping, cutting or removal of soil on lands for the purpose of lawn dressing, 

landscaping or adding to flower beds or vegetable gardens, provided that the ground elevation of the lands 

is not increased by more than 0.15 m and there is no significant change in the direction or rate of drainage 

to or from neighbouring properties. Such alteration shall not take place within 0.5 m of any property line. 

Such placing of soil shall not in any consecutive 3 month period exceed 10 m³. 

 

3.08.02 the construction of walkways along sideyards, adjacent to the dwelling or garage, with no altering 

of grades, drainage patterns or drainage within 0.5 m of property line. 

 

3.08.03 the top-dressing of existing granular driveways, roads or parking areas with imported granular 

material (including native granular, recycled aggregate, recycled asphalt or recycled concrete), provided the 

previously existing grades are being reinstated. 

 

3.09 A Site Alteration Permit is not required on any land designated for residential use within the urban 
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area of the City, as designated in the City‟s Urban Official Plan, where the quantity of fill or topsoil placed, 

dumped, cut or removed on any one lot does not in any consecutive 3 month period exceed 10 m³, provided 

the following requirements are met: 

3.09.01 the placement, dumping, cutting or removal of fill does not obstruct the flow of water in a 

watercourse, ditch or swale or sheet flow across property lines; 

3.09.02 the placement, dumping, cutting or removal of fill does not cause water normally contained 

on the lot to drain off site; and 

3.09.03 all fill placed or dumped includes only soil, stone, sod or other material acceptable to the 

Director and that such material is clean and free of any glass, plastics, rubber, metals, termites, liquid 

other than water, concrete, asphalt, garbage or contaminants exceeding applicable Site Condition 

Standards. 

Cambridge 

BY-LAW 160-09 

 

2. [Permit registration exemption for all grading on land under 0.5 hectares] 

Cavan Monaghan 

BY-LAW 2012-27 

 

3. The provisions of this by-law do not apply to 

(1)(l) [STANDARD AGRICULTURE EXCEPTION] 

 

(2)(b) The placing or dumping of soil on lands for the purpose of lawn dressing, 

landscaping or adding to flower beds or vegetable gardens, provided that 

the ground elevation of the lands is not increased by more than twenty 

(20) centimetres and there is no significant change in the direction or rate 

of drainage to neighbouring properties. Such alteration shall not take 

place within sixty (60) centimetres of any property line. Such placing of fill 

shall not exceed fifty (50) cubic meters per 12 month period commencing 

on January 1st of each year; 

Clearview 

BY-LAW 02-62 

 

[No quantity-based exception] 

Guelph 

BY-LAW 18420 

 

21.The provisions of this by-law do not apply to 

j) excavation of Soil involving an area of less than nine square metres and a depth of less than 0.5 meters 

having no significant impact on trees, ground cover, Vegetation, watercourses, or storm swales and no 

altering or creating a slope at greater than 8%. 

k) minor landscaping works which are at least 0.3 metres from any property line and do not impact 

Drainage patterns on neighbouring properties and 

l) [STANDARD AGRICULTURE EXCEPTION] 

Hamilton 

BY LAW 03-126 
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3.5 [STANDARD AGRICULTURE EXCEPTION] 

 

Hamilton (Township) 

BY-LAW 2005-25 

 

2 (c) The provisions of subsection (a) of this section do not apply in those areas of 

the Township where 

 

vii. soil no greater than 200 mm in depth is placed on lands for the purpose of lawn dressing, 

landscaping, adding to flower beds or vegetable gardens, provided that: 

- the elevation of the land within 600 mm of any property line is not changed; and 

- there is no change in the location, direction or elevation of any natural or artificial watercourse, 

open channel, swale or ditch used to drain land; 

Kitchener 

BY-LAW Chapter 633 

 

633.4.1  

In addition to Article 3 the provisions of this Chapter do not apply to lands less than 0.405 hectares in size. 

 

633.4.2  

The provisions of this Chapter do not apply to site alteration for the purpose of lawn dressing, landscaping, 

or adding to flower beds or vegetable gardens and provided that: 

(a) no soil in excess of 30 centimetres in depth is placed on the lands; 

(b) the elevation of the land within 60 centimetres of any site limit is not changed; and 

(c) there is no change in the location, direction or elevation of any watercourse. 

Markham 

BY-LAW 2011-232 

 

This By-law does not apply: 

3.1.2 Where no more than 300 mm of fill in depth is placed on lands for the purpose of lawn dressing, 

landscaping, adding to flower beds or vegetable gardens, provided that: 

3.1.2.1 the elevation of the land within 600 mm of any property line is not changed; 

3.1.2.2 there is no change in the location, direction or elevation of any natural or artificial watercourse, 

open channel, swale or ditch used to drain land; and 

 

3.1.2.3 there is control of any sediment runoff 

 

3.1.3 To activities or matters undertaken by the Town or the Region 

 

3.1.12 To removal or addition of topsoil where the quantity of topsoil removed or added in any one lot does 

not exceed five (5) cubic metres and does not contravene Section 2.10 of this By-law; 

Milton 

BY-LAW 33-2004 

 

25. The provisions of this By-law do not apply to: 

 a) activities or matters undertaken by a municipality or a local board of a municipality; 
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26. This By-law does not apply to the removal of Topsoil as an incidental part of a normal agricultural 

practice including such removal as an incidental part of sodfarming, greenhouse operations and nurseries 

for horticultural products. 

 

SOIL DUMPING LOCATION BY-LAWS 
Scugog  

BY-LAW 62-15 

 

1.02 (h) „commercial fill operation‟ means a large site alteration which meets one or more of the following 

criteria: 

 

(i) the placing or dumping of fill is for commercial benefit or gain, whether for the owner or occupier of the 

land or for a third party, including the placing or dumping of fill involving remuneration paid, or any other 

form of consideration provided, to the owner or occupier of the land or a third party, whether or not the 

remuneration or consideration is the sole reason for the placing or dumping of the fill; 

 

(iii) the placing or dumping of fill is for a commercial purpose; 

 

(iv) greater than ten thousand (10,000) cubic metres of fill is being placed or dumped within a twelve 

(12) month period; 

 

(v) the fill is obtained from more than one source site and there is no Fill Management Plan in effect; 

 

(vi) the fill is generated as a function of a waste soil treatment and/or remediation facility, whether or not 

such facility is operated under an Environmental Compliance Approval issued by the Ministry of the 

Environment and Climate Change. 

 

 

Town of Erin 

BY.LAW NUMBER 16-30 

 

8. No person shall cause, permit or perform a large scale site alteration in a wellhead 

protection area, significant ground water recharge area or significant high aquifer 

vulnerability area as designated in a drinking water source protection plan under the Clean Water Act 

unless such site alteration is directly associated with a building permit issued by the Town or any other 

development agreement with the Town. 

 

15. The provisions of this by-law do not apply to; 

m) The importation of 200 cubic metres or less of fill onto a property of 1 acre or 

larger in size or 50 cubic metres or less of fill onto a property of less than 1 acre 

Town of Georgina 

BY-LAW NO. 2014-0048 

 

2(a) No person shall place or dump any fill, remove any peat or topsoil, or otherwise alter the grade of land 

by causing, permitting or performing any form of site alteration involving the placing or dumping of more 
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than 2,000 m3 of fill on land within the Town. Site alterations involving the placing or dumping of 2,000 

m3 of fill or less shall be carried out in accordance with this by-law, and shall not be commenced until the 

owner has received a permit issued by the Director under this by-law 

Whitchurch-Stouffville 

BY-LAW NUMBER 2014-101-RE 

 

The By-law recognizes and defines three specific magnitudes of site alteration and 

fill activities: 

1. Minor scale site alterations which are those with minimal potential to cause a 

significant impact to the environment and surrounding properties. These 

alterations must be conducted in accordance with the regulations of other 

agencies with jurisdiction and should be conducted in a manner consistent with 

the By-law, but do not require a Permit from the Town. Minor scale site 

alterations are defined as a total alteration volume of less than 200 m3, 

approximately 20 tri-axel dump truck loads at approximately 10 m3 per truck, 

on a property in any 12 month period. The site alterations cannot: 

• Cause an adverse effect; 

• Be out of compliance with any other agency with jurisdiction; and 

• Negatively alter the drainage of adjacent lands. 

 

2. Small Site Alterations that involve site alterations and fill activities that have the 

potential to cause an environmental impact and affect surrounding properties. 

These alterations typically involve the extensive use of heavy equipment, 

contractors and professional services. A Permit is required. Small site 

alterations are for activities between 200 m3 and 5,000 m3, (approximately 20 

to 500 tri-axel truck loads based on 10 m3/truck) on one property in any 12 

month period. 

 

3. Large Site Alterations are those that involve site alteration and fill activities with 

a total cut/fill volume of 5,000 m3 and greater. These alterations have a 

significant potential for environmental impacts and are typically commercial 

 

"Large Site Alteration" means any Site Alteration where the total volume of Fill or Waste or any 

combination of Fill or Waste, is 5,000 cubic metres or greater on any Property in any 12 month period. 

 

4.2 Additional Requirements for Large Site Alterations 

Upon the completion of the Application for a Site Alteration and Fill Permit, including the provision of 

such supporting documentation and information as required by the Director and identified in the 

Guidelines, where such Application is made in respect of a Large Site Alteration, the Applicant shall be 

required to attend before a public meeting of Council and shall, together with any member of the public 

expressing an interest in the said Application, be entitled to submit comments to and make representations 

before Council for the purpose of assisting Council in determining whether such permit shall be issued. 

Notice of such public meeting shall be provided to such persons and in such manner as Council has 

established. No Permit shall be issued for the Large Site Alteration until Council has considered the 

Application at such public meeting. 
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