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1 HEATH &amp; STEINBECK, LLP



STEVEN A. HEATH (SBN 250867)



2 5777 W. Century Blvd., Suite 1670

3 Los Angeles, CA 90045



Telephone: (213) 335-6245

4 Facsimile: (213) 335-6246

saheath@heathsteinbeck.com

5



6 Attorneys for Defendants



DRAGON GATE OR, LLC; XIAO LI;



7 and CHANG XU JIANG

8

9



UNITED STATES DISTRICT COURT



10



CENTRAL DISTRICT OF CALIFORNIA



11



SOUTHERN DIVISION



12

13



15



JEFFREY LIN, an individual; FAN

ZHOU, an individual; YUE LIN

ZHOU, an individual; and LI GANG

YANG, an individual,



16



Plaintiffs,



14



17

18

19

20

21



CASE NO.: 8:15-CV-00996-PSG-JC

Judge: Hon. Philip S. Gutierrez

DEFENDANTS’ MEMORANDUM OF

CONTENTIONS OF FACT AND LAW



vs.

DRAGON GATE OR, LLC, an

Oregon corporation; XIAO LI, an

individual; CHANG XU JIANG, an

individual; and DOES 1 through 10,

inclusive,

Defendants.



22

23

24



I.



25



RELEVANT PARTIES



26 A.



Plaintiffs



27



The Plaintiffs are individuals based overseas. Plaintiff Jeffrey Lin grew up in



28 Southern California and obtained a degree in biochemistry from the University of British

1
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1 Columbia and an MBA from Simon Fraser University both in Canada. In 2011, and after

2 almost two decades working in finance in Vancouver, he moved to Taiwan. Today, he

3 works for a family business that specializes in real estate administration.



The remaining Plaintiffs are all based in Vancouver. Along with Jeffrey Lin, and



4



5 as described below, they are all investors and members of Oki Outlets, LLC, which owns

6 and operates a restaurant in Orange County, California. Plaintiff Fan Zhou moved from

7 China to Canada in 2009 or 2010, having previously acted as a liaison between private

8 technology companies and the Chinese government. Plaintiff Yue Lin Zhou is Fan

9 Zhou’s sister. Yue Lin Zhou is also married to Plaintiff Li Gang Yang.

10 B.



Defendants



11



Defendant Dragon Gate OR, LLC is an Oregon limited liability company based in



12 Portland, Oregon. The company specializes in providing management and administrative

13 services to restaurants. Dragon Gate’s members are Xiao Li, an individual and resident

14 of Oregon and third party individual, Carrie Lin. Chang Xu Jiang (also known as

15 Michael Jiang) works in the restaurant business and is a manager of Dragon Gate.

16 C.



Oki Outlets, LLC



17



Oki Outlets, LLC, a non-party, is a California limited liability company. It is



18 owned by the Plaintiffs (who, collectively, hold 50% of its membership interests) and by

19 Dragon Gate, which owns the remaining 50%. Oki Outlets was formed to own and

20 operate Oki Sushi, a restaurant based at the Orange City Mills mall in Orange, California.

21 The restaurant occupies about 866 square feet of store front space in the mall and sells

22 sushi and related dishes.

23



II.



24



RELEVANT FACTUAL BACKGROUND



25 A.



The Oki Sushi Restaurant



26



Oki Outlets was formed in January 2014 and its members entered into an



27 Operating Agreement which required the Plaintiffs to contribute $150,000 in capital and

28 Dragon Gate to contribute $150,000. The Operating Agreement provides that Dragon

2
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1 Gate would act as Oki Outlets’s managing member and largely be responsible for

2 overseeing the restaurant’s construction, operations, and its workforce. This reflects the

3 fact that, as noted above, Dragon Gate operates in the restaurant industry. While

4 Plaintiffs are savvy and experienced investors, they are based overseas and generally held

5 a ‘passive’ role in Oki Outlets, while Dragon Gate assumed responsibility for getting the

6 restaurant off the ground.



Oki Sushi opened for business in August 2014, after some delays caused by



7



8 construction issues. The business holds a ten-year lease, which is in Dragon Gate’s

9 name. The lease itself is for a ten year term, provides for monthly rent starting at around

10 $10,500, and is guaranteed individually by Xiao Li and Carrie Lin (i.e., Dragon Gate’s

11 members). As is customary in the restaurant industry, business has been unpredictable

12 but is growing. During its first year, the restaurant made a loss of about $34,000. In

13 2015, the restaurant reported a net loss of $15,000. This year, the restaurant is more or

14 less breaking even.

15 B.



Plaintiffs’ Lawsuit



16



Plaintiffs brought this lawsuit based on a theory that discovery has disproven. In



17 their First Amended Complaint (“FAC”), Plaintiffs allege that the Defendants defrauded

18 them by taking their $150,000 capital contribution in order to start the restaurant,

19 immediately selling the restaurant to a third party for $300,000, and pocketing the

20 proceeds. Simply put, this never happened.

21



According to the FAC, in early 2015 Plaintiff Jeffrey Lin became dissatisfied with



22 the Defendants’ alleged failure to respond to his requests for information regarding the

23 restaurant’s operations. At that point, the restaurant had been operating for less than six

24 months, but Lin was keen to obtain more information. In the summer of 2015, Lin took a

25 trip to California to visit the restaurant himself. When he arrived at the restaurant, he met

26 Wenzhong Lin, one of its employees. They had never met before, and Mr. Wenzhong

27 was accustomed to dealing with Michael Jiang in relation to the restaurant’s operations.

28 Mr. Lin claims that, during their subsequent discussion, Mr. Wenzhong told him that he

3
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1 and certain business partners had bought the restaurant from Dragon Gate for $300,000.

2 Believing that the Defendants had defrauded him and his associates out of their capital

3 contribution, the Plaintiffs filed this lawsuit.



During depositions, Mr. Wenzhong refuted Plaintiffs’ entire fraud theory. He



4



5 testified that he is not and has never been, an owner of Oki Sushi, and never paid any

6 money to Dragon Gate, Xiao Li, or Michael Jiang for any interest in the restaurant.

7 Somewhat bizarrely, Mr. Wenzhong admitted that when Mr. Lin visited the restaurant in

8 the summer of 2015, he told Mr. Lin that he was an owner, but said that Mr. Lin’s visit

9 was completely ‘out of the blue’ and unexpected. After Mr. Lin showed up out of

10 nowhere claiming to effectively be ‘the boss’, it appears Mr. Wenzhong basically took

11 him for an eccentric. In response, Mr. Wenzhong told Mr. Lin that he, in fact, owned the

12 restaurant. Under oath, however, Mr. Wenzhong testified that he has never paid any

13 amount to any of the Defendants and is not an owner of any restaurant business. Overall,

14 Plaintiffs case is based on a fraud claim that does not exist.1



When it became apparent that their fraud claim was flawed, Plaintiffs turned their



15



16 attention to Oki Outlets’s day-to-day operations, alleging that Dragon Gate had not

17 matched their $150,000 capital contribution. As a threshold matter, there is no doubt that

18 Plaintiffs made their required capital contribution in January 2013 via a wire transfer

19 made to Oki Outlets’s bank account. For its part, however, and over the course of the

20 restaurant’s existence, Dragon Gate has invested far more than its required $150,000

21 share. Unfortunately, Dragon Gate record-keeping has been less than ideal and has posed

22

23

24

25

26

27

28



1



Defendants recognize that Mr. Wenzhong’s statements (made in jest) to Mr. Lin were

far from helpful and did nothing to assuage Mr. Lin’s apparent concerns about the lack of

information concerning Oki Sushi. However, prior to filing suit, and as the FAC admits,

Plaintiffs received Oki Outlets’ tax return for 2014. The return includes K1s for the four

Plaintiffs and for Dragon Gate. No other entity or individual is listed as a member.

Furthermore, as noted above, Mr. Wenzhong testified under oath that he has no interest

in the restaurant whatsoever, other than in his capacity as an employee. He also

explained why he told Mr. Lin he was an owner, having been surprised by his

unannounced visit and his own claims of ownership.

4
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1 a problem of proof. Nevertheless, Dragon Gate has demonstrated a capital contribution

2 of at least $120,000, comprised of (i) almost $30,000 in security deposits paid to the

3 landlord; (ii) over $27,000 in rent paid to the landlord on Oki Outlets’s behalf; (iii) over

4 $28,000 paid to a vendor for kitchen and other equipment; and (iv) approximately

5 $35,000 in cash deposits paid into the Oki Outlets bank account to try to ensure it could

6 meet its operating requirements.



Overall, at trial, Defendants will demonstrate that Plaintiffs’ fraud claim is flawed,



7



8 that no breach of fiduciary duty has occurred, and that Plaintiffs’ lawsuit simply raises

9 trivialities with respect to the operation of an ongoing concern that is yet to turn a profit.

10 To that end, Plaintiffs’ FAC smacks of nothing more than ‘buyer’s remorse’ in making a

11 long-term investment that has yet to produce a yield for them.

12



III.



13



THE PARTIES’ CLAIMS AND DEFENSES [L.R. 16-4.1]



14 A.



Plaintiffs’ Claims



15



1. Summary of Plaintiffs’ Claims [L.R. 16-4.1(a)-(b)]



16



Claim 1: Fraud (Intentional Misrepresentation)



17



Summary: Plaintiffs’ fraud claim alleges that Defendants represented that (i)



18 Plaintiffs’ $150,000 capital contribution would be applied to form the restaurant; (ii)

19 Plaintiffs and Dragon Gate were the only members of Oki Outlets; (iii) that Oki Outlets

20 was the sole owner of the restaurant. (FAC ¶¶ 35-39.) Plaintiffs allege that Defendants

21 made the representations with the intent to induce Plaintiffs’ capital contribution, and

22 Plaintiffs allege that they did in fact make the $150,000 capital contribution. (FAC ¶¶

23 40-43.) Plaintiffs allege that these representations were false because (i) at the time the

24 LLC was formed, Defendants had sold the Restaurant to Wenzhong Lin for $300,000 and

25 (ii) Defendants ‘pocketed’ the sale proceed for themselves. As a result, Plaintiffs allege

26 they suffered damage in the amount of at least $150,000. (FAC ¶¶ 44-48.)

27



Elements: The elements required to establish Plaintiffs’ fraud claim are as



28 follows:

5
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1



1. That Defendants represented to Plaintiffs that a fact was true.



2



2. That Defendants’ representation was false.



3



3. That Defendants knew that the representation was false when he made it, or that



4



he made the representation recklessly and without regard for its truth.



5



4. That Defendants intended that Plaintiffs rely on the representation.



6



5. That Plaintiffs reasonably relied on Defendants’ representation.



7



6. That Defendants were harmed.



8



7. That Plaintiffs’ reliance on Defendants’ representation was a substantial factor



9



in causing Plaintiffs’ harm.



10



Source: CACI 1900 (Intentional Misrepresentation).



11



Claim 2: Breach of Fiduciary Duty



12



Summary: Plaintiffs’ breach of fiduciary duty claim is based on the same



13 allegations underlying their fraud claim. (FAC ¶¶ 50-57.) Plaintiffs allege that

14 Defendants were the “manager, officer, agent, and/or managing member” of Oki Outlets

15 (FAC ¶ 51), and owed Plaintiffs a fiduciary duty as a result. Plaintiffs allege that

16 Defendants breached that duty because they sold the restaurant to Wenzhong Lin for

17 $300,000 and pocketed the sale proceeds.

18



Elements: The elements required to establish Plaintiffs’ breach of fiduciary duty



19 claim are as follows:

20

21

22

23

24

25



1. That Defendants were Plaintiffs’ partner relative to the restaurant such that

Defendants owed Plaintiffs a fiduciary duty.

2. That Defendants acts on Plaintiffs’ behalf with respect to management and

operation of the restaurant.

3. That Defendants failed to act as a reasonably careful partner would have under

acted under the same or similar circumstances.



26



4. That Plaintiffs were harmed.



27



5. That Defendants’ conduct was a substantial factor in causing Plaintiffs’ harm.



28



Source: CACI 4101 (Failure to Use Reasonable Care –Essential Factual Elements)

6
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1



Claim 3: Breach of Contract



2



Summary: Plaintiffs claim that Dragon Gate breached the Operating Agreement



3 by selling the restaurant without Plaintiffs’ consent (FAC ¶¶ 58-60), by failing to respond

4 to Plaintiffs’ request for an inspection of Oki Outlets’s books and records (FAC ¶¶ 615 62), and by retaining the restaurant’s profits for themselves (FAC ¶¶ 63-64).

6



Elements: The elements required to establish Plaintiffs’ breach of contract claim



7 are as follows:

8



1. That Plaintiffs and Dragon Gate entered into a contract.



9



2. That Plaintiffs did all, or substantially all, of the significant things that the

contract required of them.



10

11



3. That Dragon Gate failed to do something that the Operating Agreement

required of it.



12

13



4. That Plaintiff was harmed by Dragon Gate’s breach of contract.



14



Source: CACI 303 (Breach of Contract – Essential Factual Elements)



15



Claim 4: Conversion



16



Summary: Plaintiffs claim that Defendants interfered with the $150,000 that was



17 intended as a capital contribution to Oki Outlets by using that amount for Defendants’

18 own benefit and preventing Plaintiffs from accessing the rights, benefits and profits

19 associated with Oki Outlets. (FAC ¶¶ 65-71).

20



Elements: The elements required to establish Plaintiffs’ conversion claim are as



21 follows:

22



1. That Plaintiffs possessed or had a right to possess $150,000.



23



2. That Defendants intentionally and substantially interfered with Plaintiffs’



24



property by taking possession of the $150,000 for their own benefit.



25



3. That Plaintiffs did not consent to the use of the $150,000 in such manner.



26



4. That Plaintiffs were harmed.



27



5. That Defendants’ conduct was a substantial factor in causing Plaintiffs’ harm.



28



Source: CACI 2100 (Conversion – Essential Factual Elements)

7
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1



Claim 5: Accounting



2



Summary: Plaintiffs seek an accounting of Oki Outlets’s books and records in



3 order to ascertain its assets, liabilities, and its value. (FAC ¶¶ 65-71).

4



Elements: An accounting is an action in equity. A complaint sufficiently states a



5 claim for an accounting by alleging:

6



1. A fiduciary relationship.



7



2. Losses in an amount that cannot be ascertained.



8



3. Misconduct.



9



Source: Kritzer v. Lancaster, 96 Cal.App.2d 1, 6-7 (1950).



10



Claim 6: Unfair Business Practices



11



Summary: Plaintiffs claim that Defendants were unjustly enriched and profited



12 from their “unlawful and unfair business practices” as alleged in the FAC. (FAC ¶ 78.)

13 Specifically, Plaintiffs allege that Defendants made false representations in order to

14 induce Plaintiffs to enter into a business relationship and sign the Operating Agreement

15 for Oki Outlets. Plaintiffs allege that, during such timeframe, Defendants “knew and

16 concealed the fact that they had contracted and conveyed the rights to [the restaurant] to a

17 third party and received, in part or whole, $300,000.” (FAC ¶ 78.)

18



Elements: California Business &amp; Professions Code section 17200 prohibits “any



19 unlawful, unfair, or fraudulent business acts or practice” and any “unfair, deceptive,

20 untrue, or misleading advertising.” Bus. Prof. Code § 17200.

21



Source: California Business &amp; Professions Code section 17200.



22



Claim 7: Rescission



23



Summary: Plaintiffs seek to rescind the Operating Agreement and the return of



24 their $150,000 capital contribution to Oki Outlets. (FAC ¶¶ 65-71).

25



Elements: Rescission is intended to restore the parties as nearly as possible to their



26 former positions and to bring about substantial justice by adjusting the equities between

27 the parties despite the fact that the status quo cannot be exactly reproduced. Runyan v.

28 Pacific Air Industries, Inc., 2 Cal.3d 304, 316 (1970), quoting Lobdell v. Miller, 114

8
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1 Cal.App.3d 328 344 (1952).



Source: Runyan v. Pacific Air Industries, Inc., 2 Cal.3d 304, 316 (1970), quoting



2



3 Lobdell v. Miller, 114 Cal.App.3d 328 344 (1952).

4 B.



Defendants’ Response to Plaintiffs’ Claims [L.R. 16-4.1(d)-(e)]



5



Defendants assert that Plaintiffs cannot meet the burden of proof on their claims



6 for relief, as follows:

7



Claim 1: Fraud (Intentional Misrepresentation)



8



Plaintiffs’ claim fails because Defendants did not, and have not, conveyed any



9 portion of Oki Outlets (or the Oki Restaurant) to Wenzhong Lin or any third party.

10 Defendants’ representation – that Plaintiffs’ capital contribution would be used toward

11 the establishment of the restaurant – was true when made, and Oki Outlets’s bank

12 statements demonstrate that the funds were used for that purpose (and, primarily, for

13 certain construction costs associated with the restaurant). Furthermore, Oki Outlets’s tax

14 returns for 2014 and 2015 confirm that its members are Plaintiffs and Dragon Gate.

15 Similarly, Plaintiffs cannot demonstrate, by clear and convincing evidence, that they are

16 entitled to an award of punitive damages.2

17



Claim 2: Breach of Fiduciary Duty



18



Plaintiffs’ claim fails because Defendants did not breach any fiduciary duty owed



19 to Plaintiffs. As noted above, Defendants did not sell or convey any portion of the Oki

20 Restaurant to Wenzhong Lin, and did not ‘abscond’ with Plaintiffs’ capital contribution.

21



Claim 3: Breach of Contract



22



Plaintiffs claim that Dragon Gate breached the Operating Agreement by selling the



23 restaurant without Plaintiffs’ consent (FAC ¶¶ 58-60), by failing to respond to Plaintiffs’

24 request for an inspection of Oki Outlets’s books and records (FAC ¶¶ 61-62), and by

25 retaining the restaurant’s profits for themselves (FAC ¶¶ 63-64).

26



2



Section 11.3 of Oki Outlets’s’ Operating Agreement also states that, in the context of



27 disputes between members, no party shall be entitled to “special, indirect, consequential,

28 or punitive damages.” This precludes Plaintiffs’ attempt to obtain an award of punitive



damages.



9
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