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LAW OFFICES OF PETER C. CHEN

Peter C. Chen, Esq. (SB # 222639)

901 Corporate Center Drive

Suite 500

Monterey Park, CA 91754

Telephone:

(323)264-2588

Facsimile:

(323)269-1818

Email:

PChen@lawyer.com

Attorney for Plaintiffs

JEFFREY LIN, FAN ZHOU, YUE LIN ZHOU, and LI GANG YANG
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UNITED STATES DISTRICT COURT
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CENTRAL DISTRICT OF CALIFORNIA



10



SOUTHERN DIVISION
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JEFFREY LIN, an individual; FAN ZHOU, an )

individual; YUE LIN ZHOU, an individual; )

)

and LI GANG YANG, an individual;

)

)

Plaintiffs,

)

)

vs.

)

)

)

DRAGON GATE OR LLC an Oregon

)

corporation; XIAO LI, an individual;

)

CHANG XU JIANG, an individual, and

)

DOES 1 through 10,

)

)

)

Defendants.

)

)

)

)

)



Case No.: 8:15-CV-00996-PSG-JC

Judge: Hon. Philip S. Gutierrez

PLAINTIFFS’ MEMORANDUM OF

CONTENTIONS OF LAW AND FACT

Final Pretrial Conf.: Aug. 29, 2016

Time: 2:30 p.m.

Courtroom: 800 – Roybal

Trial: Sept. 13, 2016
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PLAINTIFFS’ MEMORANDUM OF CONTENTIONS OF LAW AND FACT



1



Pursuant to L.R. 16-4, Plaintiffs hereby submit their Memorandum of Contentions of Law and



2

3

4



Fact. Plaintiffs reserve the right to amend and/or otherwise supplement this memorandum.

I.



CLAIMS AND DEFENSES



5

6



A. Summary Statement of Claims Plaintiffs Have Pleaded and Plan to Pursue

1. Fraud: Defendants intentionally misrepresented and concealed material facts in



7

8



inducing Plaintiffs to enter into the Operating Agreement and contribute $150,000 for the creation



9



Oki Outlets, LLC (“LLC”). Defendants further made promises to Plaintiffs important to the creation



10



of the LLC and Plaintiff’s participation therein which Defendants did not intend to and have failed to



11

12



perform.

2. Breach of Fiduciary Duty: Defendants breached their fiduciary duties as partners to



13

14



the Plaintiffs and as managing members of the LLC by self-dealings, co-minging of funds, and failure



15



to manage the Oki Sushi &amp; Bento restaurant (“Restaurant”) and act in the best interest of members of



16



the LLC.



17

18

19

20



3. Breach of Contract: Defendants breached the Operating Agreement by failing to act

and perform on the terms thereof, whereas Plaintiffs have performed all obligations required of them.

4. Conversion: Defendants stole and embezzled funds from the LLC for their personal



21



self-benefit; Plaintiffs are entitled to one-half share of all LLC funds by virtue of their 50% share of



22



membership interest thereto.



23



5. Accounting: As managing members and manager of the LLC, defendants mismanaged

24

25



and converted funds due plaintiffs for illegal self-gains and Plaintiffs cannot ascertain the exact



26



amount without an accouting.



27



6. Unfair Business Practices: Defendants have engaged in unfair and fraudulent business



28
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1



practices through deceptive and misreprsentations in soliciting investors and business partners,



2



including Plaintiffs and subsequently embezzling money and co-mingling funds therefrom.



3

4



7. Rescission: Plaintiffs’ consent to the Operating Agreement for the LLC was obtained

through fraud with the connivance of the Defendants.



5

6

7



B. Elements Required to Establish Plaintiffs’ Claims

1. Fraud. The cause of action for fraud requires the following elements: a)



8



misrepresentation (false representation, concealment, or non-disclosure); b) knowledge of falsity; c)



9



intent to defraud (i.e., to induce reliance); d) justifiable reliance; and (e) resulting damage. Engalla v.



10



Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974; California Civil Jury Instructions



11

12

13



(CACI) 1900 Intentional Misrepresenation.

2. Breach of Fiduciary Duty. The cause of action for breach of duty requires the



14



following elements: a) existence of a fiduciary relationship; b) its breach; and c) damage proximately



15



caused by that breach. Knox v. Dean (2012) 205 Cal.App.4th 417, 432; CACI 4100 Breach of



16



Fiduciary Duty. Whether a fiduciary duty exists is generally a question of law and whether the



17

18



defendants breach that duty towards the plaintiff is a question of fact. Marzec v. Public Employees’



19



Retirement System (2015) 236 Cal.App4th 889, 915.



Examples of relationship that impose a



20



fiduciary obligation to act on behalf of and for the benefit of another are ‘a joint venture, a



21



partnership, or an agency’ and there is a strong public interest in ‘asuring that corporate officers,



22



managers, directors, majority shareholders and others are faitful to their fiduciary obligations ot



23



minority shareholder.’ Cleveland 209 Cal.App.4th at, 1339; Meister v. Mensinger (2014) 230

24

25



Cal.App.4th 381, 395. Fiduciary duty involved include duties of loyalty, reaosnable care, and good



26



faith and fair dealing.



27



Corporations Code 17701 et seq.); Wolf v. Superior Court (2003) 107 Cal.App.4th 25, 29.



California Revised Uniform Limited Liability Company Act (California
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3. Breach of Contract. The cause of action for breach of contract requires the following



1

2



elements: a) the existence of a contract; b) plaintiff’s performance or excuse for non-performance; c)



3



defendant’s breach; and d) damages to plaintiff thereform. Acoustics, Inc. v. Trepte Construction Co.



4



(1971) 14 Cal.App.3d 887, 913; CACI 303 Breach of Contract.



5



4. Conversion: The cause of action for conversion requires the following elements: a)



6

7



plaintiff’s ownership or right to possession of the property at the time of the conversion; the



8



defendant’s conversion by a wrongful act or disposition of property rights; and damages. Shopoff &amp;



9



Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507; CACI 2100 Conversion. It is not necessary



10



that there be a manual taking of the property; it is only necessary to show an assumption of control or



11

12



ownership over the property, or that the alleged converter has applied the proeprty to his own use. Id.



13



Conversion is a strict liability tort; the foundation of the action rests neither in the knowledge nor the



14



intent of the defendant; instead, the tort consists in the breach of an absolute duty. Id.



15

16



5. Accounting. The cause of action for accounting requires the followin elements: a)

existing relationship between plaintiff and defendant that requires an accounting and b) some balance



17

18

19

20



due that can be ascetained only by accounting. Teselle v. McLaughlin (2009) 173 Cal.App.4th 156,

179.

6.



Unfair Business Practices. The cause of action for unfair business practices is



21



provided for by statute and prohibits any of the following types of business wrongs: (1) an unlawful



22



business act or practice; (2) an “unfair” business act or practice; (3) a “frauduent” business act or



23



practice; (4) “unfair, deceptive, untrue or misleading advertising”; and (5) any act prohibited by

24

25



Sections 17500-17577.5. California Business and Profesisons Code Sections 17200 et seq



26



these five wrongs operates independenly from the others. State Farm Fire &amp; Cas. Co. v. Superior



27



Court (1996) 45 Cal.App.4th 1093, 1102. Intent is irrelevant as plaintiff is not required to show that



28
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1



the defendant actually intended to injure anyone. State Farm Fire &amp; Cas. Co., 45 Cal. App. 4th at



2



1102.



3

4



7. Rescission. The cause of action for rescission of contract is provided for by statute

pursuant to California Civil Code 1688 et seq under which a party to a contract may rescind the



5

6



contract where (1) the consent of the party rescinding was obtained through fraud, exercised by or



7



with the connivance of the party as to whom he rescinds, or of any other party to the contract jointly



8



interested with such party; (2) if the consideration for the obligation of the rescinding party fails, in



9



whole or in part, through the fault of the party as to whom he rescinds; or (3) if the consideration for



10



the obligation of the rescinding party, before it is rendered to him, fails tin a material respect from



11

12



any cause. Civil Code 1689(b); (1572 and 1573 (defining fraud). Plaintiffs’ consent to the Operating



13



Agreement for the LLC was obtained through fraud with the connivance of the Defendants.



14



C. Brief Description of Key Evidence In Support of Each of the Claims



15

16



1. Fraud. Key evidence in support includes but are not limited to the following:





Defendants represented that the Operating Agreement between Plaintiffs and



17



Defendants would establish an LLC (Oki Outlets LLC) for the purpose of owning



18



and operating Oki Sushi and Bento Restaurant (“Restaurant”).



19

20







21

22



A different LLC was established previously involving defendants and Wenzhong

Lin (“Lin”) to own and run Restaurant; this was not disclosed to plaintiffs.







Wenzhong Lin stated to plaintiff Jeffrey Lin that Wenzhong had paid almosst



23



$300,000 to defendants for the rights to Restaurant.



24

25

26







Wenzhong Lin and his family has managed and ran the Restaurant since it first

opened. Wenzhong and his family have paid themselves “salaries/wages”, signed



27

28
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1



checks, withdrew monies, and paid personal expenses against and from the bank



2



account of LLC without restriction.



3







Defendants represented that they would contribute $150,000 to LLC for 50% share



4



interest thereof (while Plaintiffs would contribute $150,000 for the other 50%

5

6



share). Defendants have not contributed the amount required. Plaintiffs have



7



contributed $150,000 for their 50% share interest of LLC.



8

9

10



2. Breach of Fiduciary Duty. Key evidence in support includes but are not limited to the

following:





Defendants Xiao Li and Chang Xu Jiang signed the Operating Agreement for



11

12



defendant Dragon Gate OR LLC – who acts as the managing member of the LLC.



13



Xiao Li and Chang Xu Jiang assumed the duty as managers of the Restaurant.



14







15



Within one week after plaintiffs wired their $150,000 contributions into the LLC’s

bank account in January 2014, defendants 1) transferred the monies in the LLC



16



account to their own account not related to LLC business; 2) withdrew monies in

17

18



the LLC account for their personal or separate business not related to LLC



19



business; and 3) wrote checks to pay expenses for their separate business not



20



related to the LLC. The bank account for the LLC was reduced to less than $3,000



21



after the above-described transfers, withdrawals, and check issurances by the



22



defendants. The bank account was then closed in March 2014.



23

24

25







Defendant Chang Xu Jiang withdrew monies from the LLC account for his own

self interests unrelated to LLC business.



26

27

28
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1







Defendants withdrew monies after the opening of the Restaurant for their personal



2



interests and causing the checks of the LLC to be bounced several times for



3



insufficiency of funds.



4







Defendants allowed Wenzhong Lin and his family to withdraw monies and use



5



funds of LLC for their personal interests unrelated to the LLC.



6

7







8

9



Defendants failed to maintain proper receipts, documentations, receipts, and

records for the expenditures and accounts of the LLC.







Defendants co-mingled the funds of LLC with those of their personal and separate



10



accounts.



11

12







records and for meeting of LLC meebers.



13

14

15



Defendants failed to respond to communication and request by Plaintiffs for LLC



3. Breach of Contract.



Key evidence in support includes but are not limited to the



following:



16

17







Agreement to fund the LLC.



18

19



Defendants failed to contribute $150,000 as required of them under the Operating







20



Defendants had already sold, transferred, or otherwise promised the rights to LLC

to Wenzhong Lin and his family, this rendering 50% share interest to Plaintiffs



21



impossible.



22

23







under the Operating Agreement.



24

25

26



Defendants failed to provide LLC records upon request by plaintiffs as required







Defendants failed to set up in-store cameras and access thereto as required by the

Operating Agreement.



27
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