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File preview

SUPREME COURT, APPELLATE DIVISION

FIRST DEPARTMENT

JUNE 28, 2011

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:



Gonzalez, P.J., Tom, Andrias, Renwick, Abdus-Salaam, JJ.
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627 Acquisition Company, LLC,

Plaintiff-Appellant,



Index 600165/10



-against627 Greenwich, LLC, et al.,

Defendants-Respondents,

Gerald Birch, et al.,

Defendants.

_________________________

Kaye Scholer LLP, New York (H. Peter Haveles, Jr. of counsel),

for appellant.

Cyruli Shanks Hart &amp; Zizmor LLP, New York (Jeffrey C. Ruderman of

counsel), for 627 Greenwich, LLC, Peter Moore Associates, KMG

Greenwich LLC, 627 Greenwich Management Corp., Stanley E. Kleger,

Eric S. Granowsky, Burt W. Miller, KMG Partners LLC and Peter

Moore, respondents.

Tane Waterman &amp; Wurtzel, P.C., New York (Stewart E. Wurtzel of

counsel), for Christopher Caudwell, Judy Hudson, Michael

Schlegal, Cynthia Schlegal, Peter Shapiro and Mark Zeff,

respondents.

Kriss &amp; Feuerstein LLP, New York (Jerold C. Feuerstein and

Jennifer A. Tolston of counsel), for Howard Ellins, respondent.

Hartmann Doherty Rosa Berman &amp; Bulbulia, LLC, New York (Paul S.

Doherty III of counsel), for Stephen Hasker, respondent.

Thomas M. Mullaney, New York, for John Holden, respondent.

_________________________



Order, Supreme Court, New York County (James A. Yates, J.),

entered October 15, 2010, which, to the extent appealed from,

denied plaintiff’s motion for summary judgment and granted

defendant Howard Ellins’s cross motion to amend his answer,

unanimously modified, on the law, to grant so much of plaintiff’s

motion as sought to dismiss (i) the seventh counterclaim of 627

Greenwich, LLC (Borrower) and Peter Moore Associates, KMG

Greenwich LLC, 627 Greenwich Management Corp., Stanley E. Kleger,

Eric S. Granowsky, Burt W. Miller, KMG Partners LLC, and Peter

Moore (Managing Member Defendants) and (ii) the counterclaims of

the guarantor defendants (other than Stephen Hasker) insofar as

they are based on Petra Mortgage Capital Corp. LLC’s (Petra’s)

alleged misrepresentations to Borrower, and otherwise affirmed,

without costs.

Plaintiff failed to make a prima facie showing to warrant

summary judgment on its causes of action to foreclose two

mortgages (see TPZ Corp. v Dabbs, 25 AD3d 787, 789 [2006]).



With



its opening papers, it submitted the mortgages, but they were in

favor of nonparty Petra.



As proof that it owned the mortgages,



plaintiff merely submitted an affidavit by its vice president,

who said that Petra had assigned the mortgages to nonparty Petra

Fund REIT Corp. (Petra REIT), which assigned them to nonparty

Royal Bank of Scotland PLC (RBS), which assigned them to
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plaintiff.



Plaintiff only submitted the actual assignments with



its reply (see Migdol v City of New York, 291 AD2d 201 [2002]).

Since defendants ask us to search the record and grant them

summary judgment dismissing the foreclosure causes of action, we

consider the documents submitted belatedly by plaintiff.



We find



that plaintiff did not satisfy section 16.1 of the Building Loan

Agreement between Petra and Borrower.



For example, section 16.1



requires an assignment to be “in substantially the form of

Exhibit K” (emphasis removed).



Plaintiff failed to submit an



assignment of the Building Loan Agreement (as opposed to the

Building Loan Mortgage) from Petra to Petra REIT.



It submitted



an assignment of the Building Loan (including the Building Loan

Agreement) from Petra REIT to RBS, but that assignment is not in

substantially the form of Exhibit K.



Furthermore, none of the



assignments were delivered to Borrower, as required by section

16.1(b).

Plaintiff’s claim that it could foreclose on the mortgages

as an investor in a Secondary Market Transaction pursuant to

section 27.4 of the Building Loan Agreement was improperly raised

for the first time on reply and will not be considered (see e.g.

Meade v Rock-McGraw, Inc., 307 AD2d 156, 159 [2003]).

Nevertheless, summary judgment dismissing the foreclosure

causes of action is not warranted.
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In its complaint, plaintiff



does not limit itself to a particular section of the Building

Loan Agreement; it alleges more generally that it was the

successor by assignment from Petra.



As the motion court noted,



there are other provisions of the Building Loan Agreement and

mortgages besides sections 16.1 and 27.4 that might allow

plaintiff to foreclose.

The court correctly denied the portion of plaintiff’s motion

that sought to dismiss Borrower’s counterclaims, except for the

seventh counterclaim.



Since plaintiff did not comply with



section 16.1, it cannot take advantage of the portion of section

16.1(a) that says, “All the rights and remedies of Borrower in

connection with the interest so assigned shall be enforceable

against the Permitted Assignee except for Lender’s delinquencies

in performing its obligations prior to assignment” (emphasis

added).



With respect to section 21.13, in light of the affidavit



submitted by defendant Saif Sumaida and all inferences that can

be drawn in favor of the nonmovants, there is an issue of fact as

to when Borrower first had knowledge of the event that gave rise

to its claim.

The Borrower’s and Managing Member Defendants’ sixth,

seventh, and eighth counterclaims sound in fraud.



While RBS “had



no communications with [the Borrower and Managing Member

Defendants] in connection with their entering into the Loan
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Documents and the Guarantees” (emphasis added), this does not bar

the eighth counterclaim, which alleges, “During the term of the

Loan Agreements, plaintiff, as Assignee, or through its

predecessors-in-interest, Petra, Petra REIT and RBS, represented

to Answering Defendants that it was capable of funding the

Obligations” (emphasis added), or the sixth counterclaim, which

relies on representations made by Petra prior to the execution of

the Loan Agreements.

The representation that a party is “capable of funding the

Obligations” is a statement about a present fact; thus, the sixth

and eighth counterclaims are sufficient.



However, the seventh



counterclaim alleges that Petra “had the undisclosed and

preconceived intention not to perform under the Loan Agreements,”

without alleging facts to show that Petra never intended to

perform, and therefore could not convert the breach of contract

cause of action into a fraud cause of action (Non-Linear Trading

Co. v Braddis Assoc., 243 AD2d 107, 118 [1998]; see also Gordon v

De Laurentiis Corp., 141 AD2d 435, 436 [1988]).

Since plaintiff did not establish that it could enforce the

principal obligation, it was not entitled to summary judgment on

the guarantees, which are accessory obligations (see SecurityFirst Natl. Bank of Los Angeles v Lloyd-Smith, 259 App Div 220,

221 [1940], affd 284 NY 795 [1940]).
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Furthermore, the guarantees



are in favor of the administrative agent, and plaintiff failed to

comply with section 20.20 of the Building Loan Agreement

(concerning successor administrative agents).



Nevertheless,



plaintiff may be able to prove in the future that it is a

successor administrative agent, so we decline the guarantor

defendants’ request to dismiss plaintiff’s claims under the

guarantees.

All the guarantees – even the version that Ellins claims he

signed – say that they are absolute and unconditional and that

the guarantor waives any defenses that the Borrower might have

against the Administrative Agent and the Lender.



Therefore, the



guarantor defendants (other than Hasker, who maintains he never

signed a guaranty) should not be allowed to assert fraud in the

inducement based on Petra’s alleged misrepresentations to the

Borrower (see Citibank v Plapinger, 66 NY2d 90 [1985]; Raven El.

Corp. v Finkelstein, 223 AD2d 378 [1996], lv dismissed 88 NY2d

1016 [1996]).

Contrary to plaintiff’s claim, Hasker submitted “more than a

bald assertion of forgery” (Banco Popular N. Am. v Victory Taxi

Mgt., 1 NY3d 381, 384 [2004]), and thus raised a triable issue of

fact in opposition to plaintiff’s motion.

The motion court appropriately allowed Ellins to amend his
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answer (see e.g. Mezzacappa Bros., Inc. v City of New York, 29

AD3d 494 [2006], lv denied 7 NY3d 712 [2006]).



Plaintiff claims



no prejudice or surprise arising from the amendment.

We have considered the parties’ remaining arguments for

affirmative relief and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:



JUNE 28, 2011



_______________________

CLERK
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Gonzalez, P.J., DeGrasse, Freedman, Manzanet-Daniels, Román, JJ.
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Joseph Edmond,

Plaintiff-Appellant-Respondent,



Index 15923/05

85624/06

85724/07



-against23rd Street Properties LLC, et al.,

Defendants-Respondents-Appellants,

Larry Berger,

Defendant.

[And Other Actions]

Appeals having been taken to this Court by the above-named

appellants from orders of the Supreme Court, Bronx County

(Alexander W. Hunter, Jr., J.), entered on or about March 3, and

August 20, 2009,

And said appeals having been argued by counsel for the

respective parties; and due deliberation having been had thereon,

and upon the stipulation of the parties hereto dated May 27,

2011,

It is unanimously ordered that said appeals be and the same

are hereby withdrawn in accordance with the terms of the

aforesaid stipulation.

ENTERED:



JUNE 28, 2011



_______________________

CLERK
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Gonzalez, P.J., Tom, Andrias, Renwick, Abdus-Salaam, JJ.

4384



Ambrosia De Los Santos,

Plaintiff-Appellant,



Index 15971/06

86039/07



-againstAmsterdam Apartments Manager, LLC, etc.,

et al.,

Defendants-Respondents.

[And a Third Party Action]

_________________________

Fitzgerald &amp; Fitzgerald, P.C., Yonkers (John M. Daly of counsel),

for appellant.

Gannon, Lawrence &amp; Rosenfarb, New York (Lisa L. Gokhulsingh of

counsel), for respondents.

_________________________

Order, Supreme Court, Bronx County (Lucindo Suarez, J.),

entered July 23, 2009, which granted defendants’ motion for

summary judgment dismissing the complaint, unanimously reversed,

on the law, without costs, and the motion denied.

“Viewing the evidence in a light most favorable to

plaintiff” (Roth Law Firm, PLLC v Sands, 82 AD3d 675, 676 [2011])

and drawing all inferences in her favor “as we are bound to do”

(Cruz v American Export Lines, 67 NY2d 1, 13 [1986], cert denied

476 US 1170 [1986]), triable issues of fact exist regarding

whether the rooftop door was defective, preventing plaintiff from

escaping from the fire and whether the fire emanating from the

mattress in the hallway was deliberately set.
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While the Fire












        

  


      Download 2011 06 28 dec[1]

        


        2011_06_28_dec[1].pdf (PDF, 2.31 MB)

        

        Download PDF


        

    


  




        
  Share this file on social networks

  

  

  
    
      
    
     
  
    
      
    
     
  
    
      
    
     
  
    
      
    
  
  







        
  
  Link to this page

  


  Permanent link

    Use the permanent link to the download page to share your document on Facebook, Twitter, LinkedIn, or directly with a contact by e-Mail, Messenger, Whatsapp, Line..


  
  
  Copy link
  

  

  
      


      Short link

      Use the short link to share your document on Twitter or by text message (SMS)


      
        
          
          Copy link
        

      
      

  


  HTML Code

    Copy the following HTML code to share your document on a Website or Blog


  
  
    PDF Document 2011 06 28 dec[1].pdf
    Copy code
  

  
  



  QR Code to this page

    

      [image: QR Code link to PDF file 2011_06_28_dec[1].pdf]

      


      
  

  
  




This file has been shared publicly by a user of PDF Archive.

Document ID: 0000598949.

 Report illicit content





      

    

  













  
  
    
      
        
          [image: PDF Archive]
        

        
          2023 · 
          Legal notice · 
          Terms of use

          Privacy policy / GDPR ·

          Privacy settings ·

          Contact
          

          Report illicit content · 
          FR · 
          EN
        

      

    

  





















    