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STATUTORY PROVISIONS

General Statutes § 53a-3 (11), (13), (14). Definitions.

Except where different meanings are expressly specified, the following terms have the
following meanings when used in this title:

(11) A person acts "intentionally" with respect to a result or to conduct described by a
statute defining an offense when his conscious objective is to cause such result or to engage
in such conduct;

(13) A person acts "recklessly" with respect to a result or to a circumstance described
by a statute defining an offense when he is aware of and consciously disregards a substantial
and unjustifiable risk that such result will occur or that such circumstance exists. The risk must
be of such nature and degree that disregarding it constitutes a gross deviation from the
standard of conduct that a reasonable person would observe in the situation;
(14) A person acts with "criminal negligence" with respect to a result or to a
circumstance described by a statute defining an offense when he fails to perceive a substantial
and unjustifiable risk that such result will occur or that such circumstance exists. The risk must
be of such nature and degree that the failure to perceive it constitutes a gross deviation from
the standard of care that a reasonable person would observe in the situation;

General Statutes § 53a-48. Conspiracy. Renunciation.

(a) A person is guilty of conspiracy when, with intent that conduct constituting a crime
be performed, he agrees with one or more persons to engage in or cause the performance of
such conduct, and any one of them commits an overt act in pursuance of such conspiracy.
(b) It shall be a defense to a charge of conspiracy that the actor, after conspiring to
commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a
complete and voluntary renunciation of his criminal purpose.

General Statutes § 53a-61aa. Threatening in the first degree: Class D or class C felony.
(a) A person is guilty of threatening in the first degree when such person (1) (A)
threatens to commit any crime involving the use of a hazardous substance with the intent to
terrorize another person, to cause evacuation of a building, place of assembly or facility of
public transportation or othenwise to cause serious public inconvenience, or (B) threatens to
commit such crime in reckless disregard of the risk of causing such terror, evacuation or
inconvenience; (2) (A) threatens to commit any crime of violence with the intent to cause

evacuation of a building, place of assembly or facility of public transportation or otherwise to
cause serious public inconvenience, or (B) threatens to commit such crime in reckless
disregard of the risk of causing such evacuation or inconvenience; (3) commits threatening in
the second degree as provided in section 53a-62, and in the commission of such offense such
person uses or is armed with and threatens the use of or displays or represents by such
person's words or conduct that such person possesses a pistol, revolver, shotgun, rifle,
machine gun or other firearm; or (4) violates subdivision (1) or (2) of this subsection with the
intent to cause an evacuation of a building or the grounds of a public or nonpublic preschool,
school or institution of higher education during preschool, school or instructional hours or when
a building or the grounds of such preschool, school or institution are being used for preschool,
school or institution-sponsored activities. No person shall be found guilty of threatening in the
first degree under subdivision (3) of this subsection and threatening in the second degree
upon the same transaction but such person may be charged and prosecuted for both such
offenses upon the same information.

(b) For the purposes of this section, "hazardous substance" means any physical,
chemical, biological or radiological substance or matter which, because of its quantity,
concentration or physical, chemical or infectious characteristics, may cause or significantly
contribute to an increase in mortality or an increase in serious irreversible or incapacitating
reversible illness, or pose a substantial present or potential hazard to human health.

(c) Threatening in the first degree is a class D felony, except that a violation of
subdivision (4) of subsection (a) of this section is a class C felony.
General Statutes § 53a-62. Threatening in the second degree: Class A misdemeanor.

(a) A person is guilty of threatening in the second degree when; (1) By physical threat,
such person intentionally places or attempts to place another person in fear of imminent
serious physical injury. (2) (A) such person threatens to commit any crime of violence with the
intent to terrorize another person, or (B) such person threatens to commit such crime of
violence in reckless disregard of the risk of causing such terror, or (3) violates subdivision (1)
or (2) of this subsection and the person threatened is in a building or on the grounds of a
public or nonpublic preschool, school or institution of higher education during preschool,
school or instructional hours or when a building or the grounds of such preschool, school or
institution are being used for preschool, school or institution-sponsored activities.

(b) Threatening in the second degree is a class A misdemeanor, except that a violation
of subdivision (3) of subsection (a) of this section is a class D felony.

General Statutes § 53a-181. Breach of the peace in the second degree: Class B
misdemeanor.

(a) A person is guilty of breach of the peace in the second degree when, with intent to
cause inconvenience, annoyance or alarm, or recklessly creating a risk thereof, such person:

(1) Engages in fighting or in violent, tumultuous or threatening behavior in a public place; or
(2) assaults or strikes another; or (3) threatens to commit any crime against another person
or such other person's property; or (4) publicly exhibits, distributes, posts up or advertises any

offensive, indecent or abusive matter concerning any person; or (5) in a public place, uses
abusive or obscene language or makes an obscene gesture; or (6) creates a public and
hazardous or physically offensive condition by any act which such person is not licensed or
privileged to do. For purposes of this section, "public place" means any area that is used or
held out for use by the public whether owned or operated by public or private interests.
(b) Breach of the peace in the second degree is a class 6 misdemeanor.

General Statutes § 53a-182. Disorderly conduct: Class C misdemeanor
(a) A person is guilty of disorderly conduct when, with intent to cause inconvenience,
annoyance or alarm, or recklessly creating a risk thereof, such person: (1) Engages infighting
or in violent, tumultuous or threatening behavior; or (2) by offensive or disorderly conduct,
annoys or interferes with another person; or (3) makes unreasonable noise; or (4) without
lawful authority, disturbs any lawful assembly or meeting of persons; or (5) obstructs vehicular
or pedestrian traffic; or (6) congregates with other persons in a public place and refuses to
comply with a reasonable official request or order to disperse; or (7) commits simple trespass,
as provided in section 53a-110a, and observes, in other than a casual or cursory manner,
another person (A) without the knowledge or consent of such other person, (B) while such
other person is inside a dwelling, as defined in section 53a-100, and not in plain view, and (C)
under circumstances where such other person has a reasonable expectation of privacy.
(b) Disorderly conduct Is a class C misdemeanor.

U.S. V. Stacy, 568 Fed.Appx. 545 (2014)

568 Fed.Appx. 545
This case was not selected for

After examining the briefs and appellate record, this panel
has determined unanimously to honor the parties' request

publication in the Federal Reporter.
Not for Publication in West's Federal Reporter.
See Fed. Rule of Appellate Procedure 32.1
generally governing citation of judicial decisions

for a decision on the briefs without oral argument. See
Fed. R.App. P. 34(0; 10th Cir. R. 34.1(G). The case is.

issued on or after Jan. 1,2007. See also Tenth
Circuit Rule 32.1. (Find CTTAlO Rule 32.1)

Brian V. Stacy appeals his convictions for threatening
to murder a federal judge in violation of 18 U.S.C. §
115(a)( 1)(B), and transmitting a death threat in interstate
commerce in violation of 18 U.S.C. § 875(c). These
convictions were the result of Stacy's sending two
threatening e-mails to a federal judge in 2011. The sole
issue presented on appeal is whether there was sufficient
evidence presented for the jury to conclude that the e-mails
were objectively threatening. We have jurisdiction under
28 U.S.C.§ 1291 and affirm.

United States Court of Appeals,
Tenth Circuit.

UNITED STATESof America, Plaintiff-Appellee,
V.

Brian STACY, Defendant-Appellant.
No. 13-2154-

therefore, submitted without oral argximent.

June 11,2014.
Synopsis
Background: Defendant was convicted in the United
Stales District Court for the District of New Mexico of

threatening to murder a federal judge and transmitting a
death threat in interstate commerce. Defendant appealed.

Holding: The Court of Appeals, Mary Beck Briscoe,
Chief Judge, held that evidence was sufficient to support
defendant's convictions.

The Honorable John Edwards Conway, Senior United
Stales District Judge of the United States District
Court for the District of New Mexico, presided over
several criminal matters concerning Brian Stacy. All
told. Judge Conway sentenced Stacy to imprisonment
three times between 2006 and 2008—once for possessing
an unregistered firearm, and twice for violating the
conditions of his supervised release. On the third
occasion. Judge Conway sentenced Stacy to two years'
imprisonment for threatening to murder his federal
probation officer. Stacy was released from prison on April

Affirmed.

16,2010.

Attorneys and Law Firms

On Sunday, June 12, 2011, at 9:18 p.m., Stacy sent the
following e-mail to Judge Conway's e-mail address:

*545 David A. Pimsner, United States Attorney's Office,
Phoenix, AZ, for Plaintiff-Appellee.
*546 Scott M. Davidson, Scott M. Davidson, Ph.D.,

Esq., LLC, Albuquerque, NM, for Defendant-Appellant.
Before BRISCOE, Chief Judge, ANDERSON and
BRORBY, Senior Judges.

ORDER AND JUDGMENT

MARY BECK BRISCOE, Chief Judge.
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John Conway,
I spent over four years in prison for a crime I did not
committe and I did not appreciate being arrested by
faggott litte cowards and Charlotte Woods standing
there watching as some queers were arresting me and
1 wanted to let you know that every time I get violent
revenge on a little midget queer like yourself I am going
to email you and the UN because I do not like the
church of satan advertizing on my campus or charlotte
getting fucked in every hole when I am in a freezing cold
jail cell. So a little midget spick like you died today bitch
and if you wanted some threats you got it! fuck you!

hJo c.a'Ti to nn;]incilA^, Goverrtrru-Ti' W'oiks

U.S. V. Stacy. 568 Fed.Appx. 545 (2014)

Supp. R. at 1. About an hour later, Stacy sent a second email to Judge Conway:
John Conway,

account of the judge's performance of his official duties, in
violation of 18 U.S.C. § 115(a)(1)(B), and (2) transmitting
a death threat in interstate commerce, in violation of 18

U.S.C. § 875Cc). Stacy pleaded not guilty.

1 want you to know that because I was arrested on

Trial commenced on March 20, 2013. At the close of the

9/18/2007 by a bunch of faggott cowards in front of
Charlotte E. Woods a little faggott midgit like yourself
is dead you queer! You want shit with me faggott you

government's case, Stacy moved for judgment ofacquittal,
in part, on the ground that the government presented
insufficient evidence that the e-mails were objectively
threatening. The court denied the motion, and the jury
convicted Stacy on both counts.

fucking got it bitch! you fucking little spick faggott!
my girlfriend Charlotte was fucked in every fucking
hole when 1 was in a freezing cold jail cell and then I
got to do two more years in prison for your retarded
fucking probation oflicer shawn day. You want shit you
fucking nigger loving faggot spick fuck I kill people
in the *547 streets for you fucking spick bitch!! fuck
you! You r too incompitent and stupid to do your job
you spick faggott!! you think 1 want to go to jail for a
gun that Joash Schumpelt had and to time for David
Iglecias who got fired for the president! you little spick
faggott bitch 1 kill people like you for fun you punk
midgit queer. All because Charlotte was standing there
staring at me when some faggott cowards were trying
to do something after I killed fucking idiot like yourself
after idiot like yourself you bitch! and because there is
a nigger at UNM and in the white house that is all your
ever going to get. Why dont you resign you fucking joke!
spicks like you fucknig die you fucking statistic faggott!!
the catholic charlotte woods got fucked in her asshole
bitch and because of that fags like you die!! Fuck you!
Thank YOu,

Joash Shumpelt

Stacy raises one issue on appeal. He contends that the
government presented insufficient evidence that the emails were objectively credible enough to constitute a
threat under 18 U.S.C. §§ 115(a)(1)(B) and 875(c).
"We review the sufficiency of the evidence to support
a jury's verdict and the denial of [Stacy's] motion for
judgment of acquittal de novo." United States v. Vigil.
523 F.3d 1258, 1262 (10th Cir.2008). "We ask whether

a reasonable jury could find a defendant guilty beyond
a reasonable doubt, viewing the evidence in the light
most favorable to the government and drawing reasonable
inferences therefrom." Id. "If the [gjovemment's proof
meets this standard, we must defer to the jury's verdict."
United States v. Vallejos, 421 F.3d 1119, 1122 (10th
Cir.2005). We note that, "[i]n general, whether a given
writing constitutes a threat is an issue of fact for the
trial jury." United States v. Turner. 720 F.3d 411, 419 (2d
Cir.2013) (internal quotation marks omitted).

I joash shumpelt wrote this email.
One violates § 115(a)(1)(B) when he
Prove it spick!!!
threatens to assault, kidnap, or

Id. at2.' The subject line in this second e-mail read "I am
going to kill you spick." Id.

murder, a United States official, a

United States judge, a Federal law
enforcement officer, or an official

The following morning. Judge Conway's administrative
assistant opened the emails. Concerned, she immediately
notified the U.S. Marshals. A few days later, in an
interview with FBI agents, Stacy admitted to sending the
e-mails. After the interview, Stacy was placed under arrest.
A grand jury returned a two-count indictment charging
Stacy with (I) threatening to murder a federal judge on

whose killing would be *548 a
crime under [18 U.S.C. § 11141,
with intent to impede, intimidate,
or

interfere

with

such

official,

judge, or law enforcement officer
while engaged in the performance
of official duties, or with intent

to retaliate against such ofUcial,

U.S. V. Stacy, 568 Fed.Appx. 545 (2014)

judge, or law enforcement ofTicer
on account of the performance of

position, Stacy says, is the fact that he took no additional
actions to convey intent to inflict injury.

official duties.

18 U.S.C. § 115(a)(1)(B). In addition, one violates § 875(c)
when he "transmits in interstate or foreign commerce
any communication containing any threat to kidnap any
person or any threat to injure the person of another." 18
U.S.C. § 875(c).
For purposes of both counts, the district court instructed

the jury on the definition of "threat" using the Tenth

Circuit Pattern Criminal Jury Instructions for alleged
violations of 18 U.S.C. § 875(b):
A

threat

is

a

serious statement

expressing
an
intention
to
injure any person which under
the

circumstances

would

cause

apprehension in a reasonable person
as distinguished from mere idle
or careless talk, exaggeration or
something said in a joking manner.
It is not necessary to prove that Mr.
Stacy actually intended to carry out
the threat.

Tr. of Reading of Instr. ll,ECFNo. 157; jeeafao R. Vol.

3 at 256; 10th Cir. Pattern Crim. Jury Instr. 2.37 (2011).
The test is an objective one. See United States v. Viefliaus,
168 F.3d 392, 396 (10th Cir.1999) ("In determining the
existence of a threat under similar statutes, we have
adopted an objective test."); United States v. Martin, 163
F.3d 1212,1215-17 (10th
see also United States
V. Siefanik. 674 F.3d 71, 75 (1st Cir.2012) ("The ultimate

standard isobjective—whether a reasonable person would
understand the statement to be threatening." (internal
quotation marks omitted)).

Stacy has no quarrel with the instruction. Rather, Stacy

We disagree. The e-mails are vicious and frightening, laced
with expletives, racial epithets, and claims that the author
had killed others and would kill Judge Conway. The emails pinpoint the sources of the author's rage—prison
time served as a result of sentences imposed by Judge
Conway and, supposedly, the resulting sexual exploitation
of the author's girlfriend while he was incarcerated—
both of which are emotionally—charged subjects that
corroborate the credibility of the threats. Furthermore,
the misspellings and grammar errors do not diminish the
threatening nature of the e-mails; after all, poor spellers
commit crimes, too.
To the text itself, we can add the reactions of the

recipients. See Martin. 163 F.3d at 1216 (treating as
relevant the recipient's reactions to a threat); United States
V. Schneider. 910 F.2d 1569, 1571 (7th Cir.1990) (Posner,
J.) ("The fact that the victim acts as if he believed the
threat is evidence that he did believe it, and the fact

that he believed it is evidence that it could reasonably be

believed and therefore that it is a threat. By this chain
of inference, the relevance of the judge's testimony is
established." (emphasis in original)). Judge Conway, his
administrative assistant, and a deputy U.S. Marshal were
all concerned by the e-mails. Judge Conway perceived the
e-mails as a true threat, and *549 after reading them he
took additional precautions in his day-to-day life to ensure
his safety.
No additional actions by Stacy were necessary to convey
an intent to inflict injury on Judge Conway. It is evident
from the responses of those reading the e-mails that
the emails were perceived as true threats. As the jury
instructions stated, "li]t is not necessary to prove that Mr.
Stacy actually intended to carry out the threat." Tr. of
Reading of Instr. 11, ECF No. 157.

contends that a reasonable person would view the e-mails

as "mere idle or careless talk, exaggeration or something
said in a joking matter." Tr. of Reading of Instr. II,
ECF No. 157. According to Stacy, this conclusion follows
from the e-mails' "infantile... [andj repetitive use of swear
words," "basic grammatical errors," "atrocious" spelling,
"excessive( J" use of exclamation marks, and the general
"sloppiness, immaturity, and idiocy" of the e-mails. Aplt.
Br. at 12. "At most, the [e-mails) are a crude expression
of anger by the author." Id. at 13. Further supporting his

In Stacy's reply brief, he contends by reliance on Schneider
and the evidence of the reaction caused by Stacy's e-mails
thai we are conflating the objective test under 18 U.S.C. §
875(b) and 18 U.S.C. § 115(a)(1)(B) into a solely subjective
test. The jtiry, however, had before it the texts of the emails and the jury was properly instructed regarding the
definition of "threat" in determining whether a violation
of 18 U.S.C. § 875(b) had been proven. Whether the emails were threats within that definition is an objective

U.S. V. Stacy. 568 Fed.Appx. 545 (2014)

test. Added to the text in this case was the additional

evidence of the subjective reaction caused when the e-

mails were read. So not only did the jury have before it
statements expressing an intent to injure Judge Conway

Ul

that H-ouWcause apprehension ina reasonable person, the

We reject Stacy's sufTiciency-of-the-evidence challenge

jury also had the additional evidence that the statements
did cause apprehension in reasonable persons. In sum, the
government presented suflicient evidence that Stacy's e-

mails to Judge Conway would cause apprehension in a
reasonable person.

AFFIRM the jury's verdicts.

Citations
568 Fed.Appx. 545

Footnotes

This order and judgment is not binding precedent, except under the doctrines of lawof the case, res judicata. and collateral
estoppel. It may be cited, however, for its persuasive value consistent with Fed. R.App. P. 32.1 and 10th CIr. R. 32.1.
When Stacy was arrested in 2005 for possessing an unregistered firearm. Joash Schumpelt was Stacy's roommate.
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2017 Thomson Reuters. No claim to original U.S. Government Works.

.)vern're:i: '.'.'cK

Davidson v. Time Warner, Inc., Not Reported in F.Supp. (1997)

1997 WL 405907. 25 Media L. Rep. "l705
1997 WL 405907

United States District Court, S.D. Texas.

Linda DAVIDSON, Individually and as
Personal Representative of the Estate of
Bill Davidson, Kimberly Dyan Davidson,
and Trey Wes Davidson, Plaintiffs,
V.

TIME WARNER, INC., Tupac Amaru Shakur,
Interscope Records, East West Records
America, A Division of Atlantic Recording
Corporation, and Atlantic Recording

PlaintilTs Linda, Trey Wes and Kimberly Dyan Davidson
(collectively, the "Davidsons") are Texas residents.
Defendant Tupac Amaru Shakur ("Shakur") was a
resident of the state of Georgia. Defendant Time
Warner, Inc. ("Time Warner") is a Delaware Corporation
with its principal place of business in New York.
Defendant Atlantic Recording Corporation ("Atlantic
Records") is a subsidiary of Warner Communications,
Inc., which in turn is wholly owned by Time Warner.
Defendant Interscope Records ("Interscope Records") is
a partnership formed by a subsidiary of Adantic Records
in partnership with a California corporation.

Corporation, Defendants/Third Party Plaintiffs,
V.

Ronald Howard, Debra Howard, Mason's

Pawn Shop, Inc., Heath Hertenberger,
D. Mason Hertenberger, and Wal-Mart
Stores, Inc., Third Party Defendants.
No. Civ A. V-94-006.
I

March 31,1997.

MEMORANDUM ORDER

RAINEY, J.

//. Background

The parties do not dispute the essential facts of this case.
In April of 1992, Ronald Howard ("Howard") was driving
a stolen automobile through Jackson County, Texas,
officer Bill Davidson, a state trooper, stopped Howard
for a possible traffic violation unrelated to the theft of
the vehicle. During the traffic stop, Howard fatally shot
Officer Davidson with a nine millimeter Glock handgun.
At the time of the shooting, Howard was listening to an
audio cassette oilPacalypse Now, a recording performed
by Defendant Tupac Amaru Shakur that was produced,
manufactured and distributed by Defendants Interscope

Records and Atlantic Records. ^ In an attempt to avoid

Before the Court are Defendants' consolidated

the death penalty, Howard claimed that listening to

Motion to Dismiss for Failure to State a Claim or

2Pacalypse Now caused him to shoot Officer Davidson. ^

alternatively, for Summary Judgment and Improper

The jury apparently did not believe this explanation,

Venue (Docket Entry # 2) and Defendants Time Warner,
Inc. and Tupac Amaru Shakur's joint Motion to Dismiss

because it sentenced Howard to death.

for Lack ofPersonal Jurisdiction (Dkt.# 2).' On July 29,

The Davidsons then brought this civil action (after taking
a non-suit in state court), echoing several of the arguments
made by Howard during his criminal trial. First, the
Davidsons claim that the album 2Pacalypse Now does
not merit First Amendment protection because it: (1)
is obscene, (2) contains "fighting words," (3) defames
peace officers like Officer Davidson, and (4) tends to
incite imminent illegal conduct on the part of individuals
like Howard. Because the recording lacks constitutional
protection, the Davidsons argue that Defendants are
liable for producing violent music that proximately caused

*1

1994, the Court granted Plaintiffs' Motion to Continue
or Abate Ruling on the Motion to Dismiss for Lack of

Personal Jurisdiction to allow Plaintiffsthe opportunity to
conduct discovery on the jurisdictional issue (Dkt.# 37).
Plaintiffs completed their discovery, and both sides have
submitted supplemental briefs. After reviewing the briefs,
the exhaustive record in this case and the applicable law,
the Court is of the opinion that Defendants' Motion for

Summary Judgment^ should be GRANTED, rendering
MOOT Defendants' Motion to Transfer Venue.

I, The Parties

VVJ STj AW

the death of Officer Davidson.

Davidson v. Time Warner, Inc.. Not Reported in F.Supp. (1997)
1997 WL 405907, 25 Media L. Rep. 1705

III. Jurisdictional Issues

Asahi Metal Industry Co. v. Superior Court, 480 U.S. 102,
108-16, 107 S.Ct. 1026, 1030-34, 94 L.Ed.2d 92 (1987)
(plurality opinion); Helicopteros Nacionales de Colombia,

The Court Lacks Personal Jurisdiction Over Time Warner

S.A. V. Hall. 466 U.S. 408, 414, 104 S.Ct. 1868, 1872,

*2 Defendant Time Warner argues this Court may
not exercise personal jurisdiction over it because (1) it
purposes of general jurisdiction, and (2) the Court cannot

80 L.Ed.2d 404 (1984) (citing International Shoe Co. v.
Washington. 326 U.S. 310,316,66 S.Ct. 154,158,90 L.Ed.
95 (1945)). The Davidsons bear the burden of establishing
this Court's jurisdiction over Time Warner. See Stuart,

exercise specific jurisdiction because Time Warner had no

772 F.2d at 1192.

has insufficient minimum contacts with Texas for the

involvement in the creation, production or distribution of
2Pacalypse Now. Time Warner argues this action should

proceed against its subsidiaries, solvent corporations that
do not challenge the exercise of personal jurisdiction. The
Court granted the Davidsons time to engage in discovery

on these issues. After more than one year of discovery,
however. Plaintiffs havebeen unableto satisfy theirprima
facie burden necessary for the Court to properly exercise

personal jurisdiction over Time Warner. ^
A two-step analysis determines whether this Court
may exercise personal jurisdiction over nonresident
defendants. "First, the Court must determine whether

the long-arm statute of the forum state permits exercise
of jurisdiction. We then determine whether such exercise

comports with due process." Ham v. La Cienega Music
Co., 4 F.3d 413, 415 (5th Cir.1993); Stuart v. Spademan.
772 F.2d 1185, 1189 (5th Cir.1985). The Texas long-

*3 Personal jurisdiction exists in two forms, general and
specific. General jurisdiction exists when a defendant has
"continuous and systematic" contacts within the forum
state, regardless of whether the injury at issue arises out
of defendant's contacts with the forum. Perkins v. Benguet
Consoi Mining Co.. 342 U.S. 437, 72 S.Ct. 413, 96 L.Ed.

485 (1952); Villar v. Crowley Maritime Corp.. 990 F.2d
1489, 1496 (5th Cir.1993), cert, denied, 510 U.S. 1044,114

S.Ct. 690, 126 L.Ed.2d 658 (1994). Specific Jurisdiction
exists when a defendant purposefully directs its activities
to the forum and when those activities give rise to the
injury at issue in the lawsuit. Helicopteros, 466 U.S. at 414,
106 S.Ct. at 1872. General jurisdiction requires a more
substantial showing of contacts with the forum state than
does specificjurisdiction. Villar, 990 F.2d at 1496; Bearry
V. BeechAircraft Corp., 818F.2d 370 (5th Cir.l987)(citing
Perkins. 342 U.S. at 447-48, 72 S.Ct. at419-20).

arm statute extends to the limits of the Due Process

Clauseof the Fourteenth Amendment. PolythaneSystems
V. Marina Ventures Inter.. 993 F.2d 1201, 1205 (5th
Cir.1993), cert, denied, 510 U.S. 1116, 114 S.Ct. 1064,

127 L.Ed.2d 383 (1994); Schlobohm v. Schapiro. 784
S.W.2d 355, 357 (Tex.1990). Therefore, state law merges
into the federal question of due process. See CommandAire v. Ontario Meek Sales <& Serv., Inc., 963 F.2d 90,
93 (5th Cir.1992) ("Inasmuch as the Texas Long Arm
statute reaches as far as is constitutionally allowed, the
personal jurisdiction question is actually a constitutional
due process inquiry."). The due process inquiry has two
components. First, "the defendant purposefully must
have established minimum contacts with the forum state,
invoking the benefits and protections of that state's laws
and, therefore, reasonably could anticipate being haled
into court there." Command-Aire, 963 F.2d at 94; WorldWide Volkswagen Corp. v. Woodson. 444 U.S. 286, 100
S.Q. 559, 62 L.Ed.2d 490 (1980). Second, "the exercise
of personal jurisdiction, under the circumstances, must
not offend traditional notions of fair play and substantial

justice." Command-Aire, 963 F.2d at 94. See generally

The Davidsons argue this Court may exercise personal
jurisdiction over Time-Warner because Time Warner:
(1) conducts business in Texas, and (2) committed a
tort in Texas. Plaintiffs also allege that "Shakur and

Time Warner, through its agents, 'purposefully directed'
activities in producing, distributing, selling and profiting
from 2Pacalypse Now to a nationwide market, of which
Texas and Texas citizens were clearly a part." Dkt. # 63,
at 3. When analyzing these allegations in terms of general
and specific jurisdiction, however, personal jurisdiction
cannot lie.

Time-Wamer clearly lacks the contacts necessary for
general jurisdiction. Time Warner is a corporation
organized under the State of Delaware with its principal
officein New York. Defendant's Consolidated Appendix,
Exhibit 12, Exhibit A at 7-8. It is a holding company that
owns stock in separately incorporated entities, including
Defendant Atlantic Records, that transact business in

various states, including Texas. Id. at 8-9. Time Warner
has no employees in Texas, owns no real estate in

Davidson v. Time Warner, Inc.. Not Reported in F.Supp. (1997)
1997 WL 405907, 25 Media L, Rep! 1705

Texas, and has no agent for service of process in Texas.
Defendant's Consolidated Appendix, Ex. 20, Answers 4,
7, 10, 13. Time Warner's Board of Directors is separate
from the board of directors of its subsidiaries.

The Fifth Circuit has consistently refused to exercise
general jurisdiction over similarly situated corporations.
For example, in Beany v. Beech Aircraft Co. 818 F.2d
370, 372 (5th Cir.1987), Beech Aircraft was a foreign
corporation not qualified to do business in Texas.

Warner's subsidiaries benefit by identifying themselves as
Time Warner companies. Furthermore, the album jacket'
of 2Pacalypse Now states the album was manufactured
and distributed by "Eastwest Records America, Division
of Atlantic Recording Corporation ... a Time Warner
Company." Finally, a letter signed by Shakur and
presented to a California judge describes Time Warner as
Shakur's "parent record company." Dkt. # 63, at 13.

These arguments improperly attempt to bootstrap the

Like Time Warner, Beech Aircraft never maintained

activities

an agent for process in Texas, had no warehouse or
manufacturing facilities and never had a bank account
in the state, owned no real estate in Texas, and had no

Warner. "It is well settled that a foreign corporation
[like Time Warner] is not subject to the jurisdiction of a
court merely because of any contacts which its subsidiary
[like Atlantic Records or Interscope RecordsJ may have
with the forum state." Applewhite. 875 F.2d at 498-99

employees or directors permanently assigned to work in
Texas. However, Beech Aircraft did engage in national
marketing that reached Texas, and its products were
sold to independent Texas dealers. One of these dealers
was a wholly owned subsidiary of a Beech Aircraft
company. The Fifth Circuit held that Beech Aircraft
was not subject to general jurisdiction in Texas federal
courts. Bearry, 818 F.2d at 376. See also World-Wide

Volkswagen, 444 U.S. at 297,100 S.Ct. at 567(nonresident
corporation may structure its primary conduct so as to
avoid being haled into court of particular state); Wenche
Siemer v. Learjet Acquisition Corp.. 966 F.2d 179, 181
(5th Cir.1992), cert, denied. 506 U.S. 807, 113 S.Ct.

1047 (1993) (company that had no employee, officer or
director in Texas, had no interest in real property or
bank accounts in Texas, and had no offices in Texas,
were insufficient contacts for general jurisdiction, even
though company had an agent for process in Texas and
operated a wholly-owned subsidiary transacting business
in Texas); Jones v. Peity~Ray Geophysical Geosource, Inc.,
954 F.2d 1061, 1069 n. 12 (5th Cir.), cert, denied. 506
U.S. 867. 113 S.Ct. 193, 121 L.Ed.2d 136 (1992) (stock

ownership in Texas business does not reflect an activity
"purposefully directed" towards Texas); Applewhite v.
Metro Aviation. Inc.. 875 F.2d 491, 497-98 (5th Cir. 1989)
(per curiam) (Alabama holding company could not be

of Time

Warner's

subsidiaries

onto Time

n. 8 (citation omitted). Indeed, the Fifth Circuit has

recognized that "even ownership of 100% of the stock of
a subsidiary alone is insufficient to fuse the subsidiary
into the parent for the purposes of establishing minimum
contacts." Jones. 954 F.2d at 1069 n. 12 (citing Walker v.
Newgent. 583 F.2d 163, 167 (5th Cir.I978), cert, denied.
441 U.S. 906, 99 S.Ct. 1994, 60 L.Ed.2d 374 (1979)). See
Dalton V. R& W Marine, Inc.. 897 F.2d 1359, 1363 (5th
Ch'.1990); Hargrove v. Fibreboard Corp.. 710 F.2d 1154,
1162 (5th Cir. 1983). On the other hand, "there may be
instances in which the parent so dominates the subsidiary
that 'they do not in reality constitute separate and distinct
corporate entities ...' " Dalton. 897 F.2d at 1363 (quoting
Hargrove, 710 F.2d at 1159). Therefore, even though "a

corporation's 'obvious intent to exercise its due process
rights' should not be disregarded lightly," Dalton. 897 F.2d
at 1362, Time Warner cannot be dismissed without first

addressing the Davidsons' latent attempt to pierce the
corporate veil.
"Texas law provides three broad theories under which

haled into Mississippi when onlycontactwithMississippi

a court may disregard the corporate fiction and pierce
the corporate veil. We may pierce the corporate veil
'when; 1) the corporation is the alter ego of its owners
or shareholders, 2) the corporation is used for illegal

was through its subsidiary operating companies).

purposes, and 3) the corporation is used as a sham the

*4 The Davidsons contend they present sufficient facts
to satisfy their burden of showing generaljurisdiction. The
Davidsons allege that Time Warner holds itself out to the
world as carrying on through its subsidiaries significant
business in music, publishing and entertainment. Dkt.
# 11, at 18-19; Dkt. # 63, at 17. They claim Time

Fed & Dep. Co. v. Commercial Cas. Consultants. 976 F.2d
272, 274-75 (5th Cir. 1992)). The goal of these theories
is to prevent the corporation's owners from using the
"corporate entity as a cloak for fraud or illegality or to
work an injustice." Id. at 1496. However, "so long as
a parent and subsidiary maintain separate and distinct

perpetrate a fraud.' " Villar, 990 F.2d at 1496 (quoting
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corporate entities, the presence ofone in a forum state may
not be attributed to the other." Hargrave, 710F.2d at 1160
(citing Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S.

directors that had overlapping but separate memberships
with USLICO, and were managed by separate officers.

333, 45 S.Ct. 250, 69 L.Ed. 634 (1925)).

through alter ego status must demonstrate the parent

as here, a wholly owned subsidiary is operated as a
distinct corporation, its contacts with the forum cannot be
imputed to the parent." Id at 773-74. The Fifth Circuit
also noted that the plaintiff, although baldly asserting

so dominates the subsidiary that "they do not in
reality constitute separate and distinct corporate entities."
Dalion. 897 F.2d at 1363. See Edwards Co. v. Monogram

subsidiaries, failed to establish even a prima facie case of
agency under Texas law. Id. at 774 n. 18.

*5 The party seeking the exercise of personal jurisdiction

Id. at 773. "In this Circuit, it is well-settled that where,

an agency relationship existed between USLICO and its

Indus.. Inc.. 730 F.2d 977,983-84 (5th Cir.I984) (en banc)

(to pierce corporate veil in Texas, it is not enough to show
subsidiary is mere agent or conduit of parent; "a showing
that the subsidiary was used by the parent for fraud or
injustice must also be present."); Lucas v. Texas Indus.,
Inc.. 696 S.W.2d 372,374-75 (Tex. 1984). The Fifth Circuit
has directed courts to look at several factors to determine

whether this stringent test is satisfied. These factors
include whether: (1) distinct and adequately capitalized
fmancial units are incorporated and maintained; (2) daily
operations ofthe two corporations are separate; (3) formal
between management of the two entities are erected,
with each functioning in its own best interests; and (4)
those with whom the corporations come in contact are
apprised of their separate identity. Hargrave, 710 F.2d
at 1162-63. This Court is also directed to consider (1)
common stock ownership; (2) the method and degree of
financing of the subsidiary by the parent; (3) common
directors or officers; (4) separate books and accounts;
(5) common business departments; (6) extent to which

*6 Considering this precedent, the Court must conclude
that Time Warner and its subsidiaries are not alter egos.

The Davidsons have presented no evidence that Time
Warner and its subsidiaries shared ledger lines. Aside
from one allegation that Time Warner involved itself in
a ^osi-2Pacalypse Now recording by Shakur, there is no
evidence Time Warner had any day-to-day involvement in
the operations of Interscope or Atlantic. The entities have
formal managerial barriers and, as the Davidsons' own
evidence illustrates, the corporations hold themselves out

to the world as separate entities: the subsidiaries identify
themselves as Time Warner companies. Therefore, the
Davidsons fail to show that Time Warner so dominates its

subsidiaries that they should be treated as the same entity.
Further, it cannot be argued that Time Warner used the
corporate fiction to perpetrate a fraud, evade a legal
obligation, or justify a wrong. Although Time Warner
is a holding company containing the stock of other

contracts between parent and subsidiary benefit one over
the other; and (7) connection of parent's employee, officer
or director to subsidiary's tort or contract giving rise to

corporations, and even assuming it has few assets of its

suit. Id.

to satisfy a judgment if one is relumed against them.

own, there is no evidence that Interscope Records or
Atlantic Records are undercapitalized or would be unable
Plaintiffs, therefore, cannot show they have "fallen victim

Southmark Corp. v. Life Investors, Inc., 851 F.2d 763 (5th
Cir.1988), is illustrative of the analysis used to evaluate a
veil piercing claim. In that case, defendant USLICO had
no offices or real property in Texas, did not recruit or
maintain employees in Texas, never performed services
or paid taxes in Texas, and did not regularly advertise
or send personnel to Texas on USLICO business. Id. at
773. Plaintiffs argued, however, that USLICO could be
haied into Texas federal courts because its subsidiaries

were subject to general jurisdiction in Texas, and those
contacts could be imputed to USLICO through alter
ego or agency status. The Court disagreed: the two
corporations kept separate books and bank accounts, filed
separate tax returns, were managed by separate boards of

to a basically unfair device by which a corporate entity
has been used to achieve an inequitable result." Lucas.
696 S.W.2d at 374-75. See Dalton. 897 F.2d at 1363

(no alter ego status even when parent owned 100% of
its subsidiaries, remained responsible for general policy,
received money from subsidiaries that was funneled into
centralized bank accounts, and filed a consolidated tax
return with parent, and parent offers benefit plans to
its subsidiaries' employees); Edwards. 730 F.2d at 98586 (corporate veil would not be pierced, even when
subsidiary was ultimately controlled by parent, when
subsidiary kept separate financial records and passed
separate resolutions from parent). Therefore, this Court

cannot exercise general jurisdiction over Time Warner. ^
A-11
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jurisdiction. See, e.g., Wilson v. Belin, 20 F.3d 644, 648PlaintifTs also fail to show how Time Warner satisfies

the minimum contacts requirement necessary for specific
jurisdiction. "When the conduct stems from a product,
sold or manufactured by the foreign defendant, which has
caused harm in the forum state, the court has jurisdiction
if it finds that the defendant delivered the product into
the stream of commerce with the expectation that it would
be purchased by or used by consumers in the forum
state." Bearry, 818 F.2d at 374. Although the Davidsons
allege Time Warner conmiitted a tort in Texas by
distributing 2Paca\ypse Now, such a tort was committed
only through Time Warner's subsidiaries, not through
Time-Warner. Dkt. # 13, at 2. Therefore, the alter ego
analysis described above applies to the allegation of

49 (5th Cir.), cert, denied, 513 U.S. 930, 115 S.Ct. 322,
130 L.Ed.2d 282 (1994); Ham v. La Cienega. 4 F.3d 413
(5th Cir.1993). The Davidsons argue that Shakur has a

fan base in Texas, has appeared in nationally televised
programs, and has had one interview with a Texas' radio
station. However, such "advertising" is not sufficient to
show the systematic and continuous contacts necessary for
general jurisdiction. Bearry v. Beech Aircraft Co., 818 F.2d
370,372 (5th Cir. 1987). Therefore, Shakur does not satisfy
the requirements for the exercise of general jurisdiction.

indicating that Time Warner controlled the recording and
distribution oT2Pacalypse Now, except through its wholly

In support of the exercise of specific jurisdiction, the
Davidsons argue that Tupac Amaru Shakur committed
a tort in the State of Texas he purposefully distributed,
marketed and sold 2Pacalypse Now within the state. As
with Time Warner, this argument improperly bootstraps
the activities of Defendants Interscope Records and

owned subsidiaries. Furthermore, evidence that Time

Atlantic Records onto Shakur.

specific jurisdiction.' The Davidsons present no evidence

g

Warner had input in the production of one of Shakur's
later records is irrelevant to the specific jurisdiction
inquiry of whether Time Warner was involved in the
distribution or production of2PacaIypse Now.
*7 Because the Davidsons fail to show that Time Warner

is amenable to the exercise of personal jurisdiction in
Texas, Time Warner must be DISMISSED from this
action.

The contacts each defendant has with the forum must be

examined individually. Colder v. Jones, 465 U.S. 783, 790,
104 S.Ct. 1482, 1487, 79 L.Ed.2d 804 (1984). In the realm
of intentional torts, for example, an action committed
outside of the forum cannot form the basis of specific
jurisdiction unless the actor intends the effect of the
intentional tort to be felt in a particular state and against
a particular individual. "[I]t must be shown that the
alleged tortfeasor's intentional actions were purposefully
directed toward the forum state and that the tortfeasor

The Court May Not Exercise Personal Jurisdiction over
Tupac Amaru Shakur

Similar problems plague the Davidsons' attempt to
exercise personal jurisdiction over Tupac Shakur. Shakur
has never owned property, real or personal, in the State
of Texas. Shakur has visited Texas only once in 1988, and
has not been in Texas either before or since. To be sure,

had knowledge that the brunt of the injury would be felt
by a particular resident of the forum state." Hawkins v.
Upjohn Co.. 890 F.Supp. 601, 608 (E.D.Tex.l994) (civil
conspiracy, even though an intentional tort, did not give
rise to specific jurisdiction in Texas when plaintiffs did not
allege the conspiracy was expressly aimed at Texas or that
the alleged tortfeasors had knowledge that a particular

Shakur recorded 2Pacalypse Now pursuant to a contract
he made with Defendant Interscope Records. However,
to permit the exercise of general jurisdiction on that
basis would create nationwide personal jurisdiction over

Corp. V. Life Investors, Inc., 851 F.2d 763 (5th Cir.I988)
("But in the present case, there is no evidence that
USLICO expressly aimed its allegedly tortious activities at

major entertainers and authors. Without more contacts,

Texas, nor is there evidence that USLICO knew the brunt

the Court cannot conclude that due process is satisfied
by permitting the exercise of general jurisdiction over
every voice heard on recordings sold in Texas, every face
that appears on a cereal box sold in Texas, or every

of Southmark's injury would be fell there.") (granting
dismissal for lack of personal jurisdiction for tortious
interference claim).

author of a news article found in the State. Such acts

are not sufficient to satisfy the requirements for specific
jurisdiction, let alone the more rigorous tests for general

resident would suffer the brunt of the harm); Southmark

*8 Shakur committed only two acts that are relevant
to specific jurisdiction. First, Shakur recorded 2Pacalypse
Now outside of Texas. Second, Shakur signed an
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agreement with Interscope Records granting Interscope
the exclusive rights 2Pacalypse Now. This contract was
signed in California. If Shakur committed a tort through
either of these acts, the Davidsons cannot bring an action
against him in Texas. The Davidsons claim they were
injured when 2Pacalypse Now was negligently distributed
by Shakur to Texas. However, Tupac Amaru Shakur did
not distribute 2Pacalypse Now: Defendants Interscope

released his rights to 2Pacalypse Now and granted him
royalties in the event copies of the albimi were sold. This
sale of his rights to the album does not, by itself, result in
2Pacalypse Now entering the stream of commerce. Only
after Interscope Records and Atlantic Records distributed
the album could it be said to have "entered the stream

of commerce," and Shakur had no control over how the

recording would be distributed.

Records and Atlantic Records did.^ The fact that the
album was distributed by Interscope Records, a third
party, does not make Shakur reasonably anticipate he
could have been haled into the Texas Courts to answer

for Interscope's negligent distribution of 2Pacalypse Now.
Although Shakur may have hoped that Interscope would
distribute 2Pacalypse Now in Texas, this fervent desire
does not make him amenable to personal jurisdiction in

*9 Finally, the Court does not believe that Shakur could
have "anticipated being haled into Texas Courts" based
on injuries caused by distributing his recording. The Due
EProcess Clause "gives a degree of predictability to the
legal system that allows potential defendants to structure
their primary conduct with some minimum assurance as
to where that conduct will and will not render them

had minimum contacts with Texas when he contracted

liable to suit." Burger King, 471 U.S. at 473, 105 S.Ct. at
2182. It is not reasonably foreseeable that Shakur could
be haled into a Texas Court because of the negligent
distribution of 2Pacalypse Now. Thus, at most Shakur's
specific contacts with Texas are "random, fortuitous, or
attenuated contacts ... or of the unilateral activity of
another party or a third person." Stuart v. Spademan,
111 F.2d 1185, 1191 (5tii Cir.1985) (quoting Burger King.
105 S.Ct. At 2183-84 (citations omitted, emphasis in
the original). See Belin, 20 F.3d at 648 ("[Plaintiff] ...
places great weight on the premise that a libelous tort is
deemed to have occurred where the offending material is
circulated. This principle alone, however, will not win the
day ... That the tort is deemed to have occurred in whole
or in part in Texas is simply not dispositive of whether
jurisdiction is appropriate.").

with Plaintiff to manufacture and ship two air-filtration
systems to Houston, Texas. The defendant shipped the
equipment directly from his plant in Minnesota to
locations in Texas, and the bills of lading listed Plaintiff

For these reasons, Tupac Amaru Shakur should be
DISMISSED from this action for lack of personal
jurisdiction.

Texas. See Ruston Gas Turbines, Inc. v. Donaldson Co.,

Inc., 9 F.3d 415, 419 (5th Cir.1993) (quoting Asahi Metal
Industry Co. v. Superior Court, 480 U.S. 102, 110, 107
S.Ct. 1026,1031,94 L.Ed.2d 92(1987) (plurality opinion))
("[A] defendant's awareness that the stream of commerce
may or will sweep the product into the forum state does
not convert the mere act of placing the product into the
stream into an act purposefully directed toward the forum
state.").
It is this failure to link Shakur to the distribution

chain that destroys the Davidsons' stream of commerce
theory and makes inapposite the facts of Ruston Gas
Turbines, Inc. v. Donaldson Co.. Inc.. 9 F.3d 415 (5th
Cir. 1993). In Ruston, the Fifth Circuit found the defendant

as consignee. The Ruston case would aid the Davidsons

if a dispute existed regarding the Court's jurisdiction over
Interscope or Atlantic, for they, like the defendant in
Ruston, were responsible for placing Shakur's recording

IV. State Law Issues

into the stream of commerce which included Texas. See

"Where there Is no need to decide a constitutional

also Bean Dredging Corp. v. Dredge TechnologyCorp.. 744
F.2d 1081 (5th Cir.1984) (a manufacturer who produced

question, it is a venerable principle of this Court's
adjudicatory processes not to do so for the Court
will not anticipate a question of constitutional law
in advance of the necessity of deciding it." Webster
V. Reproductive Health Serv., 492 U.S. 490, 109 S.Ct.
3040, 3060, 106 L.Ed.2d 410 (1989) (O'Connor, J.,
concurring) (citations and internal quotation marks
omitted). Although prudence requires the Court to review

thousands of castings and sold them across the United
States had minimum contacts with Louisiana).

By contrast, there is no evidence that Shakur placed
2Pacalypse Now into the stream of commerce such that

they reached Texas. Shakur's contract with Interscope
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the First Amendment issuessurrounding 2Pacalypse Now.
the Court is of the opinion that this action is properly
resolved by reviewingTexas negligence law.

Defendants are not Liable on a Negligence Theory
"In Texas, actionable negligence requires the existence of
a legal duty owed by one person to another, a breach
of that duty, and damages proximately resulting from
breach of that duty." Federal Sav. & Loan Ins. Corp. v.
Texas Real Estate Counselors, Inc., 955 F.2d 261, 265

(5th Cir. 1992) (citing El Chico Corp. v. Poole, 732 S.W.2d
306, 311 (Tex.1987)): Doe v. Boys Clubs ofGreater Dallas,
Inc.. 907 S.W.2d 472 (Tex. 1995). Existence of a duty is
a question of law for the Court to decide from the facts
surrounding the occurrence in question. Texas Real Estate
Counselors, 955 F.2d at 265 (citing Greater Houston Trans.
Co. V. Phillips. 801 S.W.2d 523, 525 (Tex.1990)); Garza v.
United Slates. 809 F.2d 1170, 1172 (5th Cir. 1987). Texas
courts employ a risk-utility balancing test to determine the
existence of a legal duty:

*10

In determining whether to

impose a duty we are to consider the
risk, foreseeability, and likelihood
of injury weighed against the
social utility of the actor's conduct,
the magnitude of the burden of

guarding against the injury and the
consequences of placing that burden
on the actor.

Venetoulias v. O'Brien, 909 S.W.2d 236, 241 (Tex.App.
—Houston 1995, writ dism'd) (citing inter alia Bird v.
iV.C.W.. 868 S.W.2d 767, 769 (Tex. 1994); Otis Eng'g
Corp. V. Clark. 668 S.W.2d 307, 309 (Tex. 1983)). See
iVashington v. Resolution Trust Corp.. 68 F.3d 935, 938
(5th Cir.1995).

knowledge of particular incidents and cannot necessarily
be divorced from common knowledge. Foreseeability
should be measured in the light of common or ordinary
experience." Berly v. D & L Security Serv., 876 S.W.2d
179, 182 (Tex.App.—Dallas 1994, writ denied) (citations
omitted). After reviewing the facts of this case and
drawing all inferences in the Davidsons* favor, the Court
must conclude that Defendants had no duty prevent the
distribution of 2Pacalypse Now. See IVashington. 68 F.3d
at 938 (citing Kendrick v. Allright Parking. 846 S.W.2d
453,458 (Tex.App.—San Antonio 1992, writ denied)).

Research by the parties and the Court unveils few cases
interpreting Texas law that address foreseeability when
a widely distributed publication (such as a recording or
magazine) causes injuries to another. Unfortunately for
the Davidsons, none of these cases imposed a duty upon
a publisher to refrain from distributing a published work.
Because of these cases and the policies that support them,
the Court predicts that Texas Courts would rule in favor
of Defendants on their motion for summary judgment.
See Washington v. Resolution Trust Corp., 68 F.3d 935,
937 (5th Cir. 1995) (federal courts are charged with making
Erie prediction when Texas courts have not determined
whether a duty exists in a particular fact situation); Herceg
V. Hustler Magazine, Inc.. 565 F.Supp. 802, 803-804
(S.D.Tex.l983) (McDonald, J.) (collecting cases of other
jurisdictions that address negligent publication theory).

*11 In Eimann v. Soldier of Fortune Magazine. 880
F.2d 830 (5th Cir.1989), cert, denied. 493 U.S. 1024,
110 S.Ct. 729, 107 L.Ed.2d 748 (1990), Plaintiff sued

Soldier of Fortune for negligence and gross negligence
for publishing a personal services classified advertisement
through which the victim's husband hired an assassin. Id
at 831. Plaintiff presented evidence of some three dozen
classified ads from Soldier ofFortune that offered services
as a "Mercenary for Hire," or "bounty hunter." Other ads

Foreseeability is the most significant factor when using
the risk-utility test. IVashington, 68 F.3d at 938; Phillips.

promised to perform "dirty work" or to "do anything,
anywhere at the right price." Id. at 832. Plaintiff presented

801 S.W.2d at 525; Mitchell v. Missouri-Kansas-Texas

evidence that at least seven of these advertisements were

R. Co., 786 S.W.2d 659, 662 (Tex.), cert, denied, 498

linked to criminal activity. Id. Perhaps most importantly,
law enforcement officials contacted the magazine's staff
during investigations of two crimes linked to Soldier of
Fortune classifieds. Thus, the editors of Soldier ofFortune

U.S. 896, 111 S.Ct. 247, 112 L.Ed.2d 205 (1990). "[A]
danger is foreseeable when 'the actor, as a person of
ordinary intelligence, should have anticipated the dangers
that his negligent act created for others.' " Garza. 809
F.2d at 1172(quoting Nixon v. Mr. Property Management,
690 S.W.2d 546, 550 (Tex. 1985)). "Determinations of
foreseeability can properly involve more than actual

were aware that certain classified advertisements were

connected to criminal activity.
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Despite this evidence, the Fifth Circuit held that the
magazine "owed no duty to refrain from publishing a
facially innocuous classified advertisement when the ad's
context—at most—made its message ambiguous." Id. at

834.'' "To reach this result, the Fifth Circuit employed
Texas law and its risk-utility balancing lest. Id. The Fifth
Circuit determined that the probability and gravity of the
threatened harm was high because of evidence that several
classified ads in the magazine had been linked to criminal
activity. "The prospect of ad-inspired crime represents a

would hire a "hit man" for illegal activity. The evidence
illustrates this common-sense difference. In Eimann. the

plaintiff presented evidence that at least seven of the
magazine's classified ads were tied to criminal activity.
By contrast, the Davidsons present no evidence that
2Pacalypse Now has been the source of "music-inspired
crime"; after more than 400,000 sales of 2Pacalypse Now.
the case at bar is the only one alleging violence after
listening to Shakur's virulent music. Thus, the probability
of harm is very low.

threat of serious harm." Id. at 835.

However, the Fifth Circuit recognized that the burden of
preventing the harm also was high, given the ambiguous
nature of the advertisement at issue and the pervasiveness
of advertising in society. Although the ad in question
expressed the desire for " 'high risk assignments' ... its
bare terms reveal no identifiable offer to commit crimes."

Id. at 836. "The ambiguity persists even if we assume
that [Soldier of Fortune ] knew other ads had been tied
to criminal plots. No evidence linked the other ads and
crimes to Hearn [the hired assassin]." Id.
Finally, although the Fifth Circuit decided not to reach
Soldier of Fortune's First Amendment arguments, the
Court noted "the Supreme Court's recognition of limited
first amendment protection for commercial speech ...
highlights the important role of such communication for
purposes of risk-benefit analysis." Id. at 836. Although
the plaintiff noted that the advertising of illegal activity
is not protected by the First Amendment, the Fifth
Circuit countered that "the possibility of illegal results
does not necessarily strip an ad of its comjnercial speech
protection." Id. At 837 (citing Dunagin v. City of Oxford.
718 F.2d 738, 743 (5th Cir.1983) (en banc), cert, denied.
467 U.S. 1259, 104 S .Ct. 3553 (1984)).
*12 Although in this case the variables of the riskutility equation differ from Eimann, the calculation yields
the same result. There is no question that 2Pacalypse
Now depicts violence, and a reasonable jury could find
that the recording entreats others to act on Shakur's
violent message. However, playing a musical recording
(even tasteless, violent music like 2Pacalypse Now )
is fundamentally different from placing a classified
advertisement seeking employment as a mercenary. The
probability that a listener of2Pacalypse Now would act on
Shakur's message is substantially less than the chance that
a person responding to a Soldier ofFortune advertisement

tr-r - Uk

In addition, the burden of preventing the harm is very
high, both to Defendants and to society at large. To create
a duty requiring Defendants to police their recordings
would be enormously and would result in the sale of only
the most bland, least controversial music. See McCoUum

V. Columbia Broadcasting Sys., Inc.. 202 Cal.App.3d 989,
1005-1006, 249 Cal.Rptr. 187, 197 (1988). ("it is simply
not acceptable to a free and democratic society to impose
a duty upon performing artists to limit and restrict their
creativity in order to avoid the dissemination of ideas
in artistic speech which may adversely affect emotionally
troubled individuals. Such a burden would quickly have
the effect of reducing and limiting artistic expression to
only the broadest standard of taste and acceptance and the
lowest level of offense, provocation and controversy, No
case has ever gone so far. We find no basis in law or public
policy in doing so here.") Further, the Eimann Court
recognized thai First Amendment considerations impact

the risk-benefit analysis. Unlike Eimann. which addressed
commercial speech receiving limited First Amendment
protection, 2Pacalypse Now, as music, receives full First
Amendment protection.
Further, at least one Texas court has found media-related

injuries to be unforeseeable. In [Vay v. Boy Scouts of
America. 856 S.W.2d 230 (Tex.App.—Dallas 1993, writ
denied), a twelve year old boy was shot and killed after he
read a shooting supplement in Boy's Life. The youngster,
curious about guns after reading the supplement, located
an old rifie. The rifle discharged, killing the child.
The parents subsequently sued, claiming that Boy's Life
was negligent in printing the shooting supplement. The
Texas Court of Appeals affirmed the trial court's grant
of summary judgment, employing the state's risk-utility
balancing test:
*13
with

Although experimentation
firearms obviously poses
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serious risks lo children, to merely
focus on that risk would be to ignore
the context in which the supplement
presented the use of firearms....
Of greatest significance, the record
does not support a conclusion
that Rocky's experimentation with
the rifle and cartridge was a
reasonably foreseeable consequence
of the publication.

County IVaier Control Dist. v. Crossland, 781 S.W.2d427,
435 (Tex.App.—Fort Worth 1989, writ denied) (no duty
to foresee motor boat ramming into bridge at night when
plaintiffs propelled craft in total darkness), overruled on
other grounds. City of Dallas v. Mitchell, 870 S.W.2d 21
(Tex. 1994); Peek v. Oshman's Sporting Goods, Inc.. 768
S.W.2d 841, 846 & 847 (Tex.App.—San Antonio 1989,
writ denied) ("one is not bound lo anticipate negligent or
unlawful conduct on the part of another," holding that
it was not foreseeable that firearm sold to adult could

IVay, 856 S.W.2d al 236. The court noted that the

supplement emphasized supervision when using firearms.
"Similarly, features present the use of firearms not as
an experiment, but as a supervised and safety-conscious
activity. A number of manufacturer advertisements in
the supplement also depict a child's use of firearms
as a supervised activity." /d By contrast, the deadly

experiment in which the child engaged was imsupervised.
The court concluded, "encouragement of safe and
responsible use of firearms by minors in conjunction with
Boy Scout and other supervised activities is of significant
social utility." Id
The

record

indicates

that

Defendants

could

not

reasonably foresee that distributing 2PacaIypse Now
would lead to violence. To be sure, Shakur's music is

violent and socially oftensive. This fact, by itself, does
not make violence a foreseeable result of listening to
2Pacalypse Now. The killing of Officer Davidson was
not a random act of violence against a peace officer;
it was an attempt to elude justice by an adult gang
member driving a stolen automobile.
Other courts
have found foreseeability lacking in similar situations.
Sakon v. Pepsico., Inc.. 553 So.2d 163, 166 (Fla.l989) (no
legal liability when child duplicated stunt in commercial);
McCollum V. CBS. Inc.. 202 Cal.App.3d at 1005, 249
Cal.Rptr. at 196. (no liability after juvenile committed

suicide after hearing Ozzy Osboume song "Suicide
Solution"). Considering the murder of Officer Davidson
was an irrational and illegal act. Defendants are not bound
to foresee and plan against such conduct. See Houston
Transp. Co. v. Phillips, 801 S.W.2d 523 (Tex.I990)

(employer of taxi drivers could not be liable for failing
to warn drivers not to carry guns because risk of harm

was unforeseeable); Williams v. Sun Valley Hosp., 723
S.W,2d 783, 787 (Tex.App.—El Paso 1987, writ refd
n.r.e.) (refusing to impose liability "for the unpredictable
conduct of... patients with a mental disorder ."); Tarrant

lead to shooting when there was no "summary judgment
evidence that purchaser was manifestly insane, irrational,
mentally incompetent or mentally impaired," even though
purchaser appeared "nervous, uptight and in a hurry"
when he purchased the firearm) (emphasis in the original).
Finally, this is the first incident of violence allegedly
caused by the playing of Shakur's album, Compare
Washington. 68 F.3d at 938 (ten previous robberies created
fact question of whether injuries were foreseeable in
later robbery) with Garia. 809 F.2d at 1175 ("Evidence
of past thefts in that area, or in that type of military
operation, or some meaningful indication of the likelihood
of thefts was required before such a foreseeability finding
could be made.") (reversing trial court decision that it
was foreseeable that a child would become injured while
playing with a blasting simulator stolen after a training
exercise on a military base) and McCuUough v. Amstar
Corp. 833 S.W.2d 312, 313 (Tex.App.—Amarillo 1992,
no writ) (affirming summary judgment when evidence
established that plaintiff was first person who suffered

injury as a result of exposure to steepwater fumes at
Defendant's corn-processing facility.
*14 For these reasons, summary judgment should be
GRANTED as to the Davidsons' negligence claim.

The Davidsons could not sue Defendants on a Products
Liability Theory
In Way the Texas Court of Appeals held that a person
allegedly injured by the content of a shooting supplement
could not sue the writer or publisher of the supplement
on a strict products liability theory. Texas has adopted
the theory of strict tort liability under section 402A of
the Restatement (Second) of Torts. McKisson v. Sales
Affdiates, Inc.. 416 S.W.2d 787, 789 (Tex.1967). That
section provides:

(1) One who sells a product in a defective condition
unreasonably dangerous to the user or consumer or
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to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to
his property, if

904 F.2d 378, 380 (6th Cir.1990) ("As far as we
have been able to ascertain .... the doctrine of strict

liability has never been extended to words or pictures.
Other courts have looked in vain for the decisions so

(a) the seller is engaged in the business of selling such
a product, and
(b) it is expected to and does reach the user or
consumer without substantial change in the condition
in which it is sold;

(2) The rule stated in Subsection (1) applies although:

(a) the seller has exercised all possible care in the
preparation and sale of his product, and

expanding the scope of the strict hability doctrine.")
The Way court concluded: "the ideas, thoughts, words,
and information conveyed by the magazine and the

shooting sports supplement are not products within the
meaning of the Restatement (Second) of Torts." Way.
856 S.W.2d at 239. Since the at bar was brought in
diversity, the Court must apply the laws of the state of
Texas. The record indicates that Howard's pirated copy
of 2Pacalypse Now functioned adequately. Therefore,
the products liability claim must fail.

(b) the user or consumer has not bought the product
from or entered into any contractual relation with the
seller.

RESTATEMENT (SECOND) OF TORTS § 402A
(1965).

The Davidsons, like the plaintifT in Way, were not

harmed by any physical properties of the audio tape.
The Davidsons argue that the ideas contained in the
recording encouraged Howard to kill Officer Davidson,
thereby making 2Pacalypse Now a defective "product."
The Way court held that products liability theory does not
encompass the content of a publication:

/K First Amendment Issues

*15 The Court admits that issues of foreseeability often
are nebulous, as they must be in order to address the
variety of factual scenarios that fall under the negligence
rubric. Therefore, even though the Court believes that
Texas Courts would not find a duty to prevent the
distribution of2Pacalypse Now, the Court will still address
the parties' First Amendment arguments.
Analysis of 2Pacalypse Now begins with a recognition
that "all political and non-political musical expression,
like other forms of entertainment, is a

matter of

First Amendment concern." Cinevision Corp. v. City of
Burbank, 745 F.2d 560, 569 (5th Cir.I984), cert, denied,

Plaintiffs' claims under strict liability are without
support in existing case law. The Court is aware of no
court which has held that the content of a magazine or
other publication is a product within the meaning of §
402A of the Second Restatement of Torts. Rather, they
have held to the contrary.
Way, 856 S.W.2d at 239 (quoting Herceg v. Hustler
Magazine, 565 F.Supp. 802, 803 (S.D.Tex.1983)
(applying Texas law)). See also Winter v. G.P. Putnam's
Sons, 938 F.2d 1033, 1034 (9th Cir.1991) ("A book

471 U.S. 1054, 105 S.Ct. 2115, 85 L.Ed.2d 480 (1985);

containing Shakespeare's sonnets consists of two parts,
the material and the print therein, and the ideas and
expression thereof. The first may be a product, but the
second is not. The latter, were Shakespeare alive, would
be governed by copyright laws; the laws of libel, to the

Morenzoni, 749 F.Supp. 38, 41 (D.R.1.1990) (extending
First Amendment protection to live performance of 2 Live
Crew). In addition, First Amendment protection is not

Ward V. Rock Against Racism, 491 U.S. 781, 790, 109
S.Ct. 2746, 2753, 105 L.Ed.2d 661 (1989) ("Music, as a
form ofexpression and communication, is protected under

the First Amendment."). First Amendment protection
extends to rap music. Betts v. McCaughtry, 827
F.Supp. 1400, 1406 (W.D.Wis.l993) ("It is undisputed
that rap music constitute speech protected by the
First Amendment."), affd 19 F.3d 21 (7th Cir.1994)
(unpublished opinion); Atlantic Beach Casino. Inc. v.

weakened because the music takes an unpopular or even
dangerous viewpoint:

extent consistent with the First Amendment; and the

The
constitutional
protection
accorded to the freedom of speech
and of the press is not based on

laws of misrepresentation, negligent misrepresentation,
negligence, and mistake.... Products liability law is
geared to the tangible world."); Walters v. TSJi, Inc.,
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the naive belief that speech can

466 U.S. 485, 505-506, 104 S.Ct. 1949, 1962, 80 L.Ed.2d

do no harm but on the confidence

502 (1984) ("In [free speech]cases, the Court has regularly
conducted an independent review of the record both to be
sure that the speech in question actually falls within the
unprotected category and to confirm the perimeters of any
unprotected category within acceptably narrow limits in
an effort to ensure that protected expression will not be
inhibited."); DeFilippo v. Nat. Broad. Co.. 446 A.2d 1036,
1040 (R.I.1982); Disney Productions v.. Shannon. 247 Ga.

that the benefits society reaps from
the free flow and exchange of
ideas outweigh the costs society
endures by receiving reprehensible
or dangerous ideas.
Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1019
(5th Cir .1987), cert, denied. 485 U.S. 959, 108 S.Ct. 1219,
99 L.Ed.2d 420 (1988). Furthermore, First Amendment
analysis must be applied to civil suits such as the

Davidsons' negligence case, because "[t]he fear of damage
awards ... may be markedly more inhibiting than the fear
of prosecution under a criminal statute." New York Times
V. Sullivan, 376 U.S. 254,277,84S.Ct. 710,724,11 L.Ed.2d

686 (1964). Indeed, the deterrent effect of subjecting
recording companies to negligence liability because of
their marketing decisions would lead to self-censorship
which would "dampen the vigor and limit the variety of
public debate." Olivia N. v. Nat. Broadcasting Co., 126
Cal.App.3d 488,494,178 Cal.Reptr. 888, 892 (1981), cert,
denied. 458 U.S. 1108. 102 S.Ct. 3487, 73 L.Ed.2d 1369
(1982).

*16 The First Amendment guarantee is not absolute,
however, as the "unconditional phrasing of the First
Amendment was not intended to protect every utterance."
Roth V. United States, 354 U.S. 476, 483, 77 S.Ct. 1304,

1308, 1 L.Ed.2d 1498 (1957). See Elrod v. Burns. All U.S.
347, 360, 96 S.Ct. 2673, 2683, 49 L.Ed.2d 547 (1976).
Indeed, there are categories of speech that receive no

constitutional protection. These unprotected categories

include obscene speech,
privacy,

fighting words,

defamatory invasions of
and words likely to produce
to

imminent lawless action (mcitement).
See generally
R.A. V. V. City ofSt. Paul. 505 U.S. 377, 381-90, n2S.Ct.
2538, 2542-47, 120 L.Ed.2d 305 (1992). In an effort to
strip 2PacaIypse Now of its First Amendment Protection,
the Davidsons claim Shakur's album falls into all of the

above-mentioned categories. Whether 2Pacalypse Now is
unprotected speech is a question of law.
Therefore, as
a threshold question the Court must determine whether
2Pacalypse Now loses its protection because of its content.
Connick v. Myers. 461 U.S. 138, 148 n. 7, 103 S.Ct.
1684, 1690 n. 7, 75 L.Ed.2d 708 (1983) ("The inquiry into
the protected status of speech is one of law, not fact.");
accord Nielo v. San Perlita Indep. Sch. Dist., 894 F.2d 174,
179 (5th Cir. 1990); cf. Bose Corp. v. Consumers Union.

402, 276 S.E.2d 580, 581 (Ga.l981).

1. The Davidsons' obscenity arguments do not apply to
this case.

In deciding whether 2Pacalypse Now is obscene, the
Court must apply the test enunciated by the Supreme
Court in Miller v. California, 413 U.S. 15, 93 S.Ct. 2607,
37 L.Ed.2d 419 (1973). To be obscene, there must be
independent proofof the following factors: (1) the average
person, applying contemporary community standards,
would find that the work, taken as a whole, appeals to
20

the prurient interest;
(2) measured by contemporary
community standards, the work depicts or describes, in a

patently offensiveway, sexual conduct specificallydefined
by applicable state law, and (3) the work, taken as a
whole, lacks serious literary, artistic, political, or scientific
value. See. Book Named John Clelands Memoirs of a

Woman ofPleasure v. Attorney General ofMass., 383 U.S.
413, 419, 86 S.Ct. 975, 977, 16 L.Ed.2d 1 (1966) (noting
independent nature of obscenity review); Luke Records,
Inc. V. Navarro. 960 F.2d 134, 136 (11th Cir.), cert, denied,
506 U.S. 1022,113 S.Ct. 659,121 L.Ed.2d 585(1992) (each
element must be evaluated and met independently). That

2Pacalypse Now is a popular recording (selling more than
400,000 copies) is not relevant in determining obscenity,
but the Court can consider the methods used to distribute

the recording to determine if "the leer of the sensualist"
permeates the work. See Ginzburg v. United States. 383
U.S. 463, 468, 86 S.Ct. 942, 946, 16 L.Ed.2d 31 (1966).
Also important is the creator's intent to appeal to prurient
interests. Splawn v. California, 431 U.S. 595, 598, 97
S.Ct. 1987, 1989. 52 L.Ed.2d 606 (1977) ("evidence of
pandering to prurient interests in the creation, promotion,
or dissemination of material is relevant in determining
whether the material is obscene.").

*17 Although one circuit indicated that no musical
work could ever be declared obscene,

this Court can

dismiss the Davidsons' obscenity claim without such
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sweeping declarations. First, the Court doubts, as a matter

of law, that 2Pacalypse Now could ever satisfy Miller
obscenity test. 2Pacalypse Now is riddled with expletives
and depictions of violence, and overall the album is
extremely repulsive. However, it lacks the "patently
offensive representations or descriptions of masturbation,
excretory functions, and lewd exhibition of the genitals"

required by the Supreme Court.
Miller. 413 U.S. at
25, 93 S.Ct at 2615 {also noting that "patently offensive
representations of descriptions of ultimate sexual acts,
normal or perverted, actual or simulated" were included in

obscene speech). In other words, although the Davidsons
allege Shakur intended 2Pacalypse Now to appeal to
the violent "gangsta" subculture, they have presented no
evidence the recording was made to appeal to the prurient
interest. Indeed, the only sexual "appeal" that appears on
IPacalypse Now's cassette jacket is the vague statement:
"Parental Advisory—Explicit Lyrics." Therefore, the
"leer of the sensualist" does not "permeate" this work.
More importantly, a conclusion that 2Pacalypse Now
is an obscene recording would be irrelevant to the
Davidsons' suit. The Davidsons allege Shakur's album
proximately caused the death of a police officer. However,
the Davidsons base this claim on the violent nature of the

album, not on the recording's sexual lyrics. Therefore, to
remove constitutional protection from 2Pacalypse Now
on the basis of obscenity would commit a nonsequitur.
See, e.g.. Herceg v. Hustler Magazine. Inc., 565 F.Supp.
802, 804 n. 2 (S.D.Tex.1983), reversed on other grounds,
814 F.2d 1017 (5th Cir.l987) (not reviewing obs<^nity
claim when plaintiffs "draw no causal connection between
this asserted obscenity of defendant and the harm they
plead."); cf. United States v. Reidel, 492 U.S. 351, 35657,91 S.Ct. 1410,1412-13(1971)("the[First]Amendment
itself neither proscribes dealings in obscenity nor directs
or suggests legislative oversight in this area. The relevant
constitutional issues have arisen in the courts only
because lawmakers having the exclusive legislative power
have consistently insisted on making the distribution of
obscenity a crime or otherwise regulating such materials
and because the laws they pass are challenged as
unconstitutional invasions of free speech and press.").

2. The Davidsons' defamation allegations also do not
apply to this case.

Similar problems plague the Davidsons' claim that
2Pacalypse Now is defamatory. The plaintiffs do not, and

cannot, allege that Officer Davidson was injured by insults
hurled by Shakur on 2Pacalypse Now. Even assuming
a proper pleading of injury, the Davidsons' defamation
claim would be fraught with difficulty. Actionable slander
is a defamatory statement that is orally communicated or
published with no legal excuse. Randall's Food Markets.
Inc. V. Johnson. 891 S.W.2d 640, 646 (Tex. 1995); Cain
v.. Hearst Corp. 878 S.W.2d 577. 580 (Tex.1994). "The

elements [of slander] are 1) an oral statement; 2) which
is false; 3) which is published to a third person; and
4) which refers to an ascertainable person." Reeves v.
Western Co. of North America.. 867 S.W.2d 385, 393
(Tex.App.—1993, writ denied). The Davidsons claim that
Shakur's songs, which spew invective at two California
police departments, defame all police officers, including
Officer Davidson. However, "plaintiffs in a hbel or
slander action must be the particular persons about whom
the allegedly defamatory statements are made, which
normally means the plaintiffs must be named." Glover,
880 S.W.2d at 119; Rogers v. Dallas Morning News,
Inc.. 889 S.W.2d 467, 472 (Tex.App.—Dallas 1994, writ
denied) ("To recover on her claim for libel, Rogers was

required to prove that the defendants published a false,
defamatory statement about her. "); See Tex.Civ.Prac. &
Rem.Code § 73.00i((1986). Officer Davidson was never
named in Shakur's songs, nor was his police department.
Furthermore, this Court will not entertain an action for
defamation against police officers in general; to do so
would remove a substantial amount of speech, political
or merely critical, from First Amendment protection. See
Cain. 878 S.W.2d at 582 ("Every defamation that the
law permits necessarily inhibits free speech.... Thus, the
defamation action has been narrowly tailored to limit free
speech as little as possible.") (citing New York Times v.
Sullivan. 376 U.S. 254, 272, 84 S.Ct. 710, 722, 11 L.Ed.2d

686(1964)).
*18 Construing Shakur's lyrics "as a whole in light of
surrounding circumstances judged upon how a person of
ordinary intelligence would perceive the entire statement,"
Hill V. Herald-Post Pub. Co.

Inc. 877 S.W.2d 774, 779

(Tex.App.—El Paso 1994), affd as modified 891 S.W.2d
639 (Tex.1994), the Court is of the opinion that Shakur's
lyrics, although offensive, did not defame Davidson in
particular. Hardwick v. Houston Lighting & Power Co..
881 S.W.2d 195, 197 (Tex.App.—Corpus Christi 1994,
writ denied) (question of law whether unambiguous
statements are defamatory). Therefore, the Davidsons
claim of injury by defamation should be dismissed.
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of a personal nature not present in this case. In Cohen
V. California. 403 U.S. 15, 20, 91 S.Ct. 1780, 1785, 29
3. The lyrics of 2Pacaiypse Now are not "fighting
words.**

The Supreme Court has recognized there exist "certain
well-defined and narrowly limited classes of speech, the
prevention and punishment of which has never been
thought to raise any Constitutional. These include ...
•fighting' words—those which by their very utterance
inflict injury or lend to incite an immediate breach of the
peace." Chaplinsky. 315 U.S. at 571-72, 62 S.Ct. at 799.
The Davidsons contend that 2Pacalypse Now contains
fighting words, and therefore its creators may be subject

L.Ed.2d 284 (1971), for example, the Court reversed the
conviction of a protester who wore a jacket bearing the
insignia "F—k the Draft." The Court did not find the
phrase rose to the level of fighting words:
*19

970 n. 9. See Street v. New York. 394 U.S. 576, 592, 89

S.Ct. 1354, 22 L.Ed.2d 572 (1969) ("It is firmly settled
that under our Constitution the public expression of
ideas may not be prohibited merely because the ideas are
themselves offensive to some of the hearers."). Without
question, 2Pacalypse Now falls into the category of
"generally ofiensive" speech; however, no reasonable jury
could conclude that persons would refiexively lash out
because of the language of Shakur's recording. Shakur's
words are offensive but are not "by their very nature"
likely to cause violence. Further, as the Court describes
later, Ronald Howard did not refiexively react based on
Shakur's offensive speech. Therefore, the fighting words
doctrine does not apply.

The "fighting words" doctrine applies when an individual
hurls epithets at another, causing the latter to retaliate
against the speaker. In Chaplinsky, for example, the
Supreme Court upheld a conviction ofa person who called
the marshal arresting him a "damned racketeer" and a
"damned fascist." Chaplinsky, 315 U.S. 568, 62 S.Ct. 766,
86 L.Ed. 1031. The "fighting words" doctrine generally
does not apply when one person's epithets causes another
to commit violence against a third, nonhearing party.
In other words, the doctrine requkes the epithets to be

has also held

that the States are free to ban ...

so-called 'fighting words,' those
personally abusive epithets which,
when addressed to the ordinary
citizen, are, as a matter of common

knowledge, inherently likely to
provoke violent reaction.... While
the four-letter word displayed by

to this tort action.

The Court disagrees. To be sure, 2Pacalypse Now is rife
with profanity, but "the Supreme Court has long held
that, as a general rule, simple profanity or vulgarity—
not rising to the level of 'fighting words' or obscenity—is
constitutionally protected speech." United Stales v. Hicks.
980 F.2d 963, 970 (5th Cir.) (citations omitted), cert,
denied. 508 U.S. 941,113 S.Ct. 618 (1992). The HickscouTi
defined profanity and vulgarity to include "words that,
while not obscene, nevertheless are considered generally
offensive by contemporary community standards." Id. at

This Court

Cohen in relation to the draft is

not uncommonly employed in a

personally provocative fashion, in
this instance it was clearly not

Cohen V. California, 403 U.S. 15, 20, 91 S.Ct. 1780.
1785-86, 29 L.Ed.2d 284 (1971) (quoting Camwell v.
Conneciicut. 310 U.S. 296, 309, 60 S.Ct. 900, 906, 84

L.Ed. 1213 (1941)) (emphasis added). See also Hess v.
Indiana. 414 U.S. 105, 107-108 94 S.Ct. 326, 328 (1973)

(per curiam) (statement "we'll take the f—king street
later, .... even if under other circumstances ... could be

regarded as a personal insult, the evidence is undisputed
that Hess' statement was not directed to any person

or group in particular. "). Considering the fact-specific
analysis demanded by the Supreme Court, this Court must
conclude that the lyrics of 2Pacalypse Now. a recording
which fails to direct its invective at any specific person in
this case,'were not fighting words. See Lewis v. City ofNew
Orleans, 415 U.S. 130, 135, 94 S.Ct. 970, 973, 39 L.Ed.2d
214 (1974) (Powell, J., concurring) ("words may or not

be 'fighting words,' depending upon the circumstances of
their utterance,"); accord City ofHouston v. Hill, 482 U.S.
451,462, 107 S.Ct. 2502, 2510,96 L.Ed.2d 398 (1987).

Finally, the Court recognizes that most courts
addressing media violence have relied upon Bradenburg's
"incitement" analysis rather than Chaplinsky's "fighting
words" doctrine. Unlike "fighting words," which
addresses a person's reactions to another's personal insults,
"incitement" addresses speech that results in attacks on
third parties. See. e.g., Waller v. Osbourne. 763 F.Supp.
1144 (M.D.Ga.l991) (analyzing Ozzy Osbourne song
"Suicide Solution" under Brandenburg ), affd, 958 F.2d
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1084 (11th Cir.1992) (unpublished opinion), cert, denied,
506 U.S. 916, 113 S.Ct. 325, 121 L.Ed.2d 245 (1992);

Yakuhowicz v. Paramouni Pictures Corp., 404 Mass. 624,
536 N.E.2d 1067, 1071 (Mass.1989) (violent film did

The mere abstract teaching of the moral propriety
or even moral necessity for a resort to force and
violence, is not the same as preparing a group for
violent action and steeling it to such action.

not incite gang violence for purposes of Brandenburg);
McCoHum V. Columbia Broadcasting Sys., Inc., 202
Cal.App.3d 989, 249 Cal.Rptr. 187 (Cal.App.1988)
(applying Brandenburg to "Suicide Solution"). But see
Disney Productions v. Shannon. 247 Ga. 402, 276 S.E.2d
580, 582 & n. 2 (Ga.l981) (applying "clear and present
danger" test of Schenck v. United Slates. 249 U.S. 47,

debate our own citizens must tolerate insulting, and

52, 39 S.Ct. 247, 249, 63 L.Ed. 470 (1919), to television

even outrageous, speech in order to provide adequate

program because encouraged activity that was not illegal
within meaning of Brandenburg ). Therefore, this Court

breathing space to the freedoms protected by the
First Amendment." Boos v. Barry. 485 U.S. 312, 322,

turns to Brandenburg to determine whether 2Pacalypse
Now incites imminent illegal conduct.

108 S.Ct. 1157, 1164, 99 L.Ed.2d 333 (1988). While
IPacalypse Now is both insulting and outrageous,

Brandenburg v. Ohio. 395 U.S. 444, 447^8, 89 S.Ct.
1827, 1829-30, 23 L.Ed.2d 430 (citations omitted).

The Supreme Court has recognized that "in public

it does not appear that Shakur intended to incite
4. IPacalypse Now does not imminently incite violence
under Brandenburg.

*20 The Supreme Court has narrowly defined the class
of unprotected, "inciting" speech. To restrain 2Pacalypse
Now in this case, the Court must find the recording (I)
was directed or intended toward the goal of producing
imminent lawless conduct and (2) was likely to produce
such imminent illegal conduct. See Hess v. Indiana,
414 U.S. 105, 108, 94 S.Ct. 326, 328, 38 L.Ed.2d 303

(1973). While the Davidsons may have shown that
Shakur intended to produce imminent lawless conduct, the
Davidson's cannot show that Howard's violent conduct

was an imminent and likely result of listening to Shakur's
songs.

In support of the first prong, the Davidsons argue that
Shakur describes his music as "revolutionary" that has a
purpose of angering the listener. This argument may place
too much importance on Shakur's rhetoric. Calling ones
music revolutionary does not, by itself, mean that Shakur
intended his music to produce imminent lawless conduct.
At worst, Shakur's intent was to cause violence some

time after the listener considered Shakur's message.
First Amendment protects such advocacy:

The

imminent illegal conduct when he recorded IPacalypse

Now. See Bill v. Superior Court. 137 Cal.App.3d
1002, 1006, 187 Cal.Rptr. 625, 627-28 (Cal.App.1982)
(granting summary judgment on claim that movie
theater operator negligently showed movie depicting
gang violence and failed to provide security when movie
attracted people who were prone to violence and likely
to carry weapons).

Assuming, as the Davidsons strenuously argue, that
Shakur intended his music to incite imminent, lawless

conduct, the Court is of the opinion that the mere
broadcast of 2Pacalypse Now is not likely to incite or
produce illegal or violent action. The Davidsons are the
fu-st to claim that 2Pacalypse Now caused illegal conduct,
three years after the recording 2Pacalypse Now and after
more than 400,000 sales of the album. The Davidsons

argue that, because Howard shot Officer Davidson
while listening to 2Pacalypse Now. that Davidson was
killed because Howard was listening to 2Pacalypse Now.
The Court will not engage in the fallacy of post
hoc ergo propter hoc. Courts addressing similar issues
have repeatedly refused to find a musical recording or
broadcast incited certain conduct merely because certain

acts occurred after the speech.
In this case, it is
far more likely that Howard, a gang member driving
a stolen automobile, feared his arrest and shot officer

[T]he constitutional guarantees of free speech and free
press do not permit a State to forbid or proscribe
advocacy of the use of force or of law violation except
where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or
produce such action.

Davidson to avoid capture. Under the circumstances, the
Court cannot conclude that IPacalypse Now was likely
to cause imminent illegal conduct. See DeFilippo v. Nat.
Broadcasting Co.. 446 A.2d 1036,1041 (R.I. 1982)("Nicky
was, as far as we arc aware, the only person who is alleged

to have emulated the action portrayed in the 'hanging'

A'2.1

Davidson v. Time Wamer, Inc., Not Reported in F.Supp. (1997)
1997 WL 405907, 25 Media L. Rep. 1705

on the ... broadcast of "The Johnny Carson Show." In
such a case, we cannot say that the broadcast constituted
incitement.").

Shakur's
work. As the Supreme Court explained, swaying
S
the
tl weak-willed does not remove constitutional protection
from
speech;
fi
We have been shown no evidence

*21 The Davidsons also fail to show that the illegal
conduct Shakur allegedly encourages would imminently
occur after listening to the album. First, "no rational
person would or could believe otherwise nor would they
mistake musical lyrics and poetry for literal commands or

that substantial numbers of citizens

are standing ready to strike out
physically at whoever may assault
their sensibilities with execrations

like that uttered by Cohen. There
may be some persons about with
such lawless and violent proclivities,

directives to immediate action." McCollum v. Columbia

Broadcasting Sys., Inc., 202 Cal.App.3d 989, 1002,
249 Cal.Rptr. 187. 194 (1988). The Davidsons face
the difficulty of arguing that 2Pacalypse Now caused
imminent violence when Howard lashed out after listening
to recorded music, not a live performance. Shakur's
music, however, was not overtly directed at Howard.
The Davidsons argue that 2Pacalypse Now is directed
to the violent black "gangsta" subculture in general.
However, this group is necessarily too large to remove
First Amendment protection from the album: to hold

otherwise would remove constitutional protection from
speech directed to marginalized groups. See also Hess v.

Indiana. 414 U.S. 105, 109, 94 S.Ct. 326, 329, 38 L.Ed.2d

but

that

is

an

insufficient base

upon which to erect, consistently
with

constitutional

values,

a

governmental power to force
persons who wish to ventilate
their dissident views into avoiding

particular forms of expression.
*22

j

Cohen. 403 U.S. at 22, 91 S.Ct. at 1787. The

Defendants cannot be responsible for determining the
mental condition of each and every potential listener. See

'Watters v. TSR. 904 F.2d 378, 381 (6th Cir.1990).

303 (1973) ("Since the uncontroverted evidence showed

that Hess' statement was not directed to any person or
group ofpersons, itcannot be said that he was advocating,
in the normal sense, any action. And since there was
no evidence or rational inference from the import of the
language, that his words were intended to produce, and

likely to produce, imminent disorder, those words could
not be punished by the state on the ground that they had
'a tendency to lead to violence.' ").
Finally, the Davidsons' own evidence undermines their
claim that Officer Davidson was murdered as a result

of some call to imminent, violent action by Shakur.
Howard had been listening to 2Pacalypse Now repeatedly,
rewinding and replaying various songs, for some 45
minutes before killing Officer Davidson. Before listening
to 2Pacalypse Now. Howard had listened to numerous
other rap recordings, which the Davidsons' expert
claims made Howard more likely to commit violence.
Considering Howard allegedly was "addicted" to rap
music, including 2Pacalypse Now. and that he had not
lashed out against peace officers from the beginning of
his "addiction" until his murder of Officer Davidson, the

Court cannot conclude that 2Pacalypse Now was likely
to cause imminent lawless conduct. At best, the recording
reveals that weak-willed individuals may be influenced by

^Finally, the Court worries that permitting the Davidsons
^to proceed with this litigation, would "invariably lead to
self-censorship by broadcasters in order to remove any
matter that may be emulated and lead to a law suit."

DeFilippo, 446 A.2d at 1041. "The deterrent effect of
subjecting [[[Defendants] to negligence liability becauseof
their programming choices would lead to self-censorship
which would dampen the vigor and limit the variety of
public debate." Bill v. Superior Court, 137 Cal.App.3d

1002,1006, 187 Cal.Rptr. 625, 627 (1983)'(quoting Olivia
N. V. National Broadcasting Co.. 126 Cal.App.3d 488,
494^95, 178 Cal.Rptr, 888 (1981)). In such conditions,
those who record albums "would be required to lake into
account the potential for liability to patrons for acts of
violence on the part of persons over whom the producers
would have no control." Bill. 137 Cal.App.3d at 1008,

187Cal.Rptr. at 628. This self-censorship not only would
affect broadcasters, who would be chilled into producing

only the most mundane, least emotional material. This
self-censorship would also prevent listeners from accessing
important social commentary, not just the violent and
aesthetically questionable 2Pacalypse Now. The public,
like Mr. Shakur, has the right to access "social, aesthetic,
moral, and other ideas and experiences." Columbia
Broadcasting System v. Democratic Nat. Committee, 412
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U.S. 94, 102, 93 S.Ct. 2080, 2086, 36 L.Ed.2d 772 (1973).

See Zamora v. Columbia Broadcasting Sys., 480 F.Supp.
199, 206 (S.D.Fla.l979).

2Pacalypse Now is both disgusting and offensive. That
the album has sold hundreds of thousands of copies
is an indication of society's aesthetic and moral decay.
However, the First Amendment became part of the

Constitution because the Crown sought to suppress the

For these reasons. Defendants Time Warner, Inc. and

Tupac Amaru Shakur's Motion to Dismiss for Lack of
Personal Jurisdiction (Dkt.# 2) should be GRANTED,

and Defendants' joint Motion for Summary Judgment
(Dkt.# 2) should be GRANTED, rendering MOOT
Defendants' Motion to Transfer Venue (Dkt.# 2).
It is so ORDERED. The Clerk shall enter this Order and

provide a true copy to all parties.

Framers' own rebellious, sometimes violent views. Thus,

although the Court cannot recommend 2Pacalypse Now to
anyone, it will not strip Shakur's free speech rights based
on the evidence presented by the Davidsons.

All Citations

Not Reported in F.Supp., 1997 WL 405907, 25 Media L.
Rep. 1705

y. Conclusion

Footnotes

Defendant Shakur died in September of 1996, after Defendants filed their motions to dismiss. Shakur's death does not
affect the substance of the Court's opinion.

The Davidsons engaged in extensive discovery in state Court t>efore the Davidsons took their non-suit. Further, the
Court's Order of July 18. 1995, gave Plaintiffs an opportunity to file a supplemental response to Defendants' dispositive
motions. Dkt. # 61. Thus, the Court is of the opinion that Defendants' dispositive motions should be treated as motions
forsummaryjudgmentrather than as motions to dismiss. See Krirn v. BancTexas Group, Inc.. 989 F.2d 1435.1441 (5th
Cir.1993) (court has discretion to preclude further discovery prior to granting summary judgment); Porter v. Shearson
Lehmar^ Bros., Inc.. 802 F.Supp. 41, 52 (S.D.Tex.1992) ("Once the court has decided to accept matters outside the
pleading, it must convert the motion to dismiss into one for summary judgment.").
Actually, Howard was listening to a pirated copyof 2Pacalypse Now. not a cassette distributed by Defendants. However,
this distinction does not affect the Court's analysis.

The Davidsons do not allege which song Howard was listening to at the time he brutally murdered Officer Davidson. As
descrit>ed later, the songs of 2Pacalypse Now vary in their content and message. However, at least one song on the
recording, "Crooked Ass Nigga," describes the commission of violence against police officers:
Now I could be a crooked nigga too
When I'm rollin with my crew
Watch what crooked niggas do
I got a nine millimeter Glock pistol

I'm ready to get with you at the trip of the whistle
So make your move and act like you wanna flip
I fired 13 shots and popped another clip
My brain locks, my Glock's like a f—kin mop,
The more I shot, the more mothaf—ka's dropped
And even cops got shot when they rolled up.

Generally, a plaintiff need only show a prima facie case of jurisdiction if the Court rules on a motion to dismiss without
conducting an evidentiary hearing. The Fifth Circuit has indicated, however, that "deposition testimony or evidence
adduced at a hearing ... might mandate a different conclusion," Feltchv. TransportesLar-Mex. S.A.. 92 F.3d 320,326 (5th
Cir.1996) (citations and Internal quotation marks omitted). Further, "[dleterminations regarding the exercise of personal
jurisdiction over non-resident defendants must be made on a case-by-case basis." Polythane Sys., 993 F.2d at 1206.
The Court need not consider the Davidsons' unsupported argument that an agency relationship existed between Time
Warner and its subsidiaries. The Davidsons have presented no evidence that such relationshipexisted, and do not even

VVt ".
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set out for the Court the standards for establishing agency in Texas. See Villar, 990 F.2d at 1496 n.7 (refusing to engage
in agency analysis when Plaintiffs do not provide any evidence o existence of agency relationship between defendantparent and its subsidiaries).

7

The Davidsons cite Arterturyv. American Bank &Tnist Co., 553 S.W.2d 943,946-47 (Tex.Civ.App.—Texarkana 1997, no
writ), for the proposition that corporations may be haled into court for the torts they commit. In that case, the Texas Court
of Appeals held that an Arkansas bank could be subject to jurisdiction in Texas when its agent wrongfully repossessed
plaintifTs automobile. Arterbury supports the Court's decision that personal jurisdiction can only exist when a corporation
or Usagents commit torts in the Texas. Artertury dows not stand for the proposition that whollyowned subsidiaries can
bind a parent without the two being atter egos, and the Davidsons have not shown that Time Warner's subsidiaries are
agents of Time Warner.

8

The Davidsons have not even attempted to show Shakur is the alter ego or agent of Interscope Records. Indeed, the
evidence presented reveals that Shakur was not even an employee of Interscope Records: his contract to produce
recordings describe his recordings as works for hire.'

9

The 'work for hire' contract between interscope and Shakur gave all of Shakur's right to distribute 2Pacalypse Now to
Interscope, and there is no evidence that Tupac Amaru Shakur had any involvement in the distribution of 2Pacalypse

10

To support their claim that Shakur-induced violence was reasonably foreseeable, the Davidsons repeatedly cite to

Now in Texas. See Dkt.#16, Ex. 3.2 at 12-20.

numerous articles published after Howard murdered Officer Davidson. See, e.g. Dkt. #64, These articles are not relevant
to this case. First, almost ail of the articles address Shakur's goals in producing worths after 2Pacalypse Now. and
therefore are not relevant to discovering Shakur's purpose in producing the recording at bar. Second, that Shakur may
have advocated violence in later works does not show that Interscope and Atlantic were aware of Shakur's violent nature

when 2Pacalypse Now was produced. The Davidsons have not produced evidence of Shakur's motives prior to April of
1992. Finally, as Defendants correctly point out, Howard could not have read there articles; thus, the articles court not
have 'incited' Howard to murder Officer Davidson

11

Because the Fifth Circuit relied on state law to dispose of the case, the Court decided it was unnecessary to address
Soldier of Fortune's First Amendment arguments. See Eimann, 880 F2d at 834.

12

The Davidsons urge the Court to rely upon Braunv. Soldier of Fortune Magazine. Inc., 968 F2d 1110(11thCir. 1992). cert,
denied, 506 U.S. 1071. 113 S.CT. 1028 (1993). which reached the opposite result of Eimann. The Braun Court applied
Georgia's risk-utility balancing and determined that the magazine could be held liable for accepting without question
a classified advertisement phrased "Gun for Hire...All Jobs Considered." The Eleventh Circuit distinguished the Fifth
Circuit's holding in Einiann, noting (1) that the trial court in Braun property instructed the jury as to Georgia law, imposing
a duty only if a reasonable publisher would have questioned the ad "on its face" and (2) that the court did not chill free
speech when it instructed the juryto find liability only if there was a "clear and present danger" of harm to the public.
Of course, this Court is bound to uphold the rulings of the Fifth Circuit. Although the Eleventh Circuit claims Braun
is distinguishable from Eimann, it did so addressing very similar facts; like a Vietnam veteran who offers to perform
"high risk assignments." the phrase " Gun for Hire... All Jobs Considered" is facially ambiguous. At any rate, the
Davidsons' reliance on Braun fails to distinguish the fundamental difference between an individualwho plays a musical
recording and one who responds to an ad seeking to hire a mercenary. The Davidsons' argument also fails to recognize
that music, unlike classified advertisements, receives full First Amendment protection. The Court addresses the First

13

PlaintifTs expert on musicology. Dr. Clarence Joseph Stuessey, Jr., supports this point. See, Dkt. #54, Ex. A at 4. Dr.
Stuessey suggests that rap music may become "almost hypnotic" in its effect to the listener, but concludes that Howard
reacted violentlybecause rap music was played in a context that Defendants could not have possibly controlled; "Howard's
environment, background, experience and attitudes and because Howard was driving a stolen car." Further, the expert
presents no evidence of other people who have been entranced by rap music in general or by 2Pacalypse Now in

14
15

At any rate, Howard's recording of 2Pacalypse Now was a pirated copy, not one Defendants recorded or distributed.
Sat>leCommunications or California, Inc. v. F.C.C., 492 U.S. 115.109 S.Ct. 2829 (1989); Paris Adult Theatre! v. Slaton,
413 U.S. 49. 93 S.Ct. 2628 (1973); Miller v. California, 413 U S. 15, 93 S.Ct, 2607 (1972).
Beauhamais v. illinois, 343 U.S. 250, 72 S,Ct. 725 (1952).
Chaplinsky v. New Hampshire. 315 U.S. 568, 571-72, 62 S.Ct. 766, 768-69 (1942).
Brandenburg v. Ohio. 395 U.S. 444. 89 S.Ct. 1827 (1969) (per curiam).

Amendment issues in greater detail infra.

particular.

16
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18
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The Davidsons repeatedly argue that the Defendants carry the burden of showing that 2Pacalypse Now is protected
speech under the First Amendment. This argument erroneously assumes (1) that the issue Of constitutional protection
is a question of fact, not law, and (2) that music, even the socially virulent 2Pacalypse Now. presumptively receives no
first amendment protection.

20

The phrase "prurient interest" is defined as "a shameful or morbid interest in nudity, sex or excretion. Brackett v. Spokane
Arcades, Inc., 472 U.S. 491,498,105 S.Ct. 2794, 2799,86 L.Ed.2d 394... An obsessive interest in immoral or lascivious

21

Luke Records. Inc. v. Navarro, 960 F.2d 134, 135 (11th Cir.1996). cert, denied. 506 U.S. 1022, 113 S.Ct. 659 (1992)
(Court "tended to agree [with petitioners 2 Live Crew that,] because music possesses inherent artistic value, no work of
music alone may be declared obscene."). See also Soundgarden v. Eikenberry, 870 P.2d 1050,1055 (Wash.) (en banc),
cert, denied. — U.S.
, 115 S.Ct. 663 (1994) (noting that "no state court has applied the obscenity test to a musical

matters. An excessive or unnatural interest in sex." Bl_ACK'S LAW DICTIONARY at 1227-27 (1990).

recording, and that no wort^ of music alone has yet been held to be obscene even for minors").

22

0^ the thirteen songs on 2Pacalypse Now. only four describe sexual acts; one is a story of a twelve year old mother who

is forced to sell drugs and enter prostitution to support her baby ("Brenda's Got A Baby"); another is part monologue of a
female teenager who describes being sexually harassed by her relatives ("PartTime Mutha"). Two other songs, "Young
Black Male" and "Something Wicked." are more profane, but even they tack the graphic nature required by Miller:
I'm ready to go. I'm rippinthe show, hit the doVGetin the ho's clothes Pumpin the funk, thanks to the Hump, t>ecause
the nose knows Check the pulse, roll when you see me close punks
(4)27

Nope. I aint the type of fella that you're used to Kickin the funky flavor, pumpin the juice and dope producin Run for
cover when you hear the bass drum One verse is all it bakes/Something wicked this way comes.
23

"I Don't Give a F-k° most closely identifies particular groups: the San Francisco Police Department, the Marin County
Sheriffs Department, the FBI, the CIA. George Bush, and the Klu Klux Klan. Officer Davidson, who worked for many
years for the Texas Department of Public Safety, is not identified, nor is the Texas DPS.

24

In one of his interviews discussing a later recording, Shakur states "Ithink of me as fighting for the black man.... I'd rather
die than go to jail." In another interview, Shakur Is more forthcoming: I think that my music is revolutionary because it's
for soldiers. It makes you want to fight back. It makes you want to think. It makes you want to ask questions. It makes
you want to struggle, and if struggling mear^ when he swings you sv^ng back, then hell yeah. It makes you swing back.

25

See, e.g.. Waller v. Osbourne. 763 F.Supp. 1144 {M.D.Ga.1991). afTd, 958 F.2d 1084 (11th Cir.1992) (unpublished
opinion), cert, denied. 506 U.S. 916. 113 S.Ct. 325 (1992): Yakubowicz v. Paramount Pictures Corp.. 536 N.E.2d
1067, 1071 (Mass.1989): McCollum v. Columbia Broadcasting Sys., Inc., 202 Cal.App.3d 989. 249 Cal.Rptr. 187
(Cai.App.1988).
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