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BENTON COUNTY

PROSECUTOR

7122 West Okanogan Place

Kennewick, Washington 99336

PH: 509.735.3591 ■ FAX: 509.736.3066



TO:



Andy Miller, Ryan Brown



FROM:



Reid Hay, Benton County Deputy Prosecuting Attorney



DATE:



June 12, 2017



RE:



Removal of a candidate from the ballot



____________________________________________________________________________________



This memorandum is written to examine the potential ballot removal issue raised by an allegation

that a candidate for a seat on the West Richland City Council does not reside in West Richland and

is not properly registered to vote in the city.

SUMMARY OF CONCLUSIONS

A candidate for public office must be properly registered to vote in the geographic area

represented by the office at the time of the filing of the declaration of candidacy.

Being properly registered to vote includes establishing residence at a specific address, for

which purposes “residence” means a person’s permanent address where he or she

physically resides and maintains his or her abode.

A court is likely to consider “residence” to be a fact question to be resolved by way of a

potentially broad range of evidence, rather than a question that can be resolved as a matter

of law by a limited number of criteria.

Officeholders in a city using a mayor-council plan of government are required to have been

residents of the city for at least one year before being elected. However, because that

requirement is imposed as a condition of taking office, rather than as a condition for

placement on the ballot, it does not appear to constitute grounds for ballot exclusion.

The process for removing a candidate from the ballot is set forth in 29A.68 RCW, and it

requires court action.

An action brought pursuant to 29A.68 RCW must be initiated by an “elector”, which

excludes action under that chapter by the Prosecutor’s Office.

Absent a court order, the Auditor does not have the authority to use information extrinsic to

the declaration of candidacy to remove a candidate from the ballot.

A voter registration challenge brought under RCW 29A.08.810 et seq. can potentially

remove a person from the voter rolls, but doing so would not have the effect of removing

that person from the ballot as a candidate.



BACKGROUND

The following factual background is based on information provided to me by the Auditor’s Office:

The Auditor recently received a timely declaration of candidacy for a position on the West

Richland City Council submitted by Ms. Michelle Marcum. The declaration appeared to be

facially valid under 29A.24 RCW and contained a sworn affirmation of Ms. Marcum that she was

registered to vote in the jurisdiction of the office for which she was filing. In the same visit to the

Auditor’s Office in which Ms. Marcum filed her declaration, she also changed her voter

registration from a residential address in the City of Richland, to an address in the City of West

Richland. It is my understanding that the address to which Ms. Marcum changed her registration is

the address of a golf course in West Richland which she owns.

The Auditor’s Office was later contacted by Gail Brown, who is the incumbent West Richland City

Council member in the position for which Ms. Marcum is running. According to Ms. Brown

(whom I have not spoken to directly) Ms. Marcum is not genuinely a resident of West Richland and

her name should consequently not appear on the ballot. Ms. Brown was informed by the Auditor’s

Office that the Auditor does not herself have the authority to remove a candidate from the ballot

when a facially valid declaration of candidacy has been filed, but that there is a statutory process

for removal by way of court action outlined in 29A.68 RCW. It was further suggested that she may

wish to consult legal counsel of her choosing if she wishes to pursue the matter, whether through

that chapter or by whatever route as may be recommended by private counsel.

County Prosecutor Andy Miller has expressed that we should conduct a full examination of the

options, and he accordingly has asked me to research and set forth the law that bears on this matter.

ANALYSIS

A. Residence for the purpose of voter registration and candidacy

1.



Generally



With certain exceptions not applicable here, a candidate for public office must at the time the

declaration of candidacy is filed be “properly registered to vote in the geographic area represented

by the office” in order to qualify for placement on the ballot. RCW 29A.24.075(3); see also RCW

29A.24.031(1). Registering to vote, in turn, requires the voter to provide a residential address.

RCW 29A.08.010(1)(b); Camarata v. Kittitas County, 186 Wn.App. 695, 707 (2015). “The

residential address provided must identify the actual physical residence of the voter in

Washington, as defined by RCW 29A.04.151,” to allow the voter to be placed in the proper precinct

and verified as qualified to vote under Article VI, section 1, of the Washington Constitution.1

1



Article VI, section 1, of the Washington State Constitution provides: “All persons of the age of eighteen years or over

who are citizens of the United States and who have lived in the state, county, and precinct thirty days immediately

preceding the election at which they offer to vote, except those disqualified by Article VI, section 3 of this Constitution,

shall be entitled to vote at all elections.”



2



RCW 29A.08.010(2) (emphasis added).

The definition of “Residence” provided in RCW 29A.04.151 states that “‘Residence’ for the

purpose of registering and voting means a person’s permanent address where he or she physically

resides and maintains his or her abode.” The statute then goes on to set forth various

circumstances, such as military service and time spent as a student in an “institution of learning”

for which the voter’s absence is specified as not influencing the question of residency for

registration and voting purposes. Id. The exceptions do not, to our knowledge, apply to the present

circumstances and thus the question a court would consider appears to be whether Ms. Marcum

physically resides and maintains her abode at the address she identified in West Richland.

That question is treated by the courts as a question of fact, based on the totality of the evidence

presented – no single consideration appears to necessarily be decisive.2 In Freund v. Hasite, 13

Wn.App. 731 (1975), where the election of the Island County Sheriff was challenged on the basis

of the winning candidate’s questionable residence in the county, the court’s determination hinged

on the evidence that the candidate had lived in Thurston County until shortly before the election,

and that his brief residence in Island County had been in a primitive cottage which he did not

improve. See id. at 734-35. Affirming the trial court’s ruling annulling the election, the Court of

Appeals noted that the winning candidate’s presence in the county was evidently not accompanied

-- that time -- by an intent to make it his home. Id.

In In re Contested Election of Schoessler, 140 Wn.2d 368 (2000), in which the election of the

mayor of the City of Wenatchee was annulled on the basis of his non-residence in the city, the

Washington Supreme Court approvingly reviewed the trial court’s reliance on extensive findings

of specific facts supporting the conclusion that the mayor was not a resident of the city at the time

of his declaration of candidacy and during the preceding year. The Mayor claimed to have moved

from an address outside the city to his brother-in law’s home within city limits, or, alternatively, to

a computer file server room located in his Wenatchee place of business. Findings by the court

included consideration of the addresses at which utility bills were mailed, licensing records, voting

records, statements concerning residence made during contacts with law enforcement, tax returns,

insurance records, post office records (specifically the absence of a change of address request)

statements by family members, statements by neighbors concerning the future mayor’s comings

2



It has been suggested that the question of whether Ms. Marcum’s claimed residence in West Richland is a legally

appropriate residence, such as with respect to West Richland zoning ordinances, might be determinative. That does not

appear to be correct. Whether the address claimed by Ms. Marcum in her declaration of candidacy is consistent with

local zoning could certainly be considered by a court as one piece of factual evidence to the extent it might bear upon

actual physical residence, but it would not decisively resolve the question as a matter of law. By law, a voter with a

“non-traditional residential address” may validly register at virtually any location that can be identified, such as “a

shelter, park, motor home, marina, or other identifiable location that the voter deems to be his or her residence”[.]

RCW 29A.08.112. Ms. Marcum may actually have a traditional residence (whether that be in Richland or elsewhere)

but, even so, the fact that the law provides for (one supposes homeless) voters to register at locations such as parks and

marinas suggests that the question of whether a person’s residence is in compliance with local zoning codes is irrelevant

when considering whether one can register as residing in that place for voting purposes. Further, the right to vote is

provided under the Washington State and United States constitutions, and thus cannot be unreasonably limited by state

law -- let alone by local zoning ordinances. See, e.g., Burdick v. Takushi, 504 U.S. 428, 434 (1992) (examining the

standards by which state election laws are reviewed for compliance with federal constitutional requirements).



3



and goings from his (actual) residence, and his availability when calls were made to him on the

landline installed in his (actual) home, among other evidence. Id. at 372-82. It is likely that as in

Freund and Schoessler, in the event of a challenge a court would make a fact-based determination

of whether Ms. Marcum actually physically resides and maintains her abode at the address she

identified in West Richland, and would potentially view a broad range of evidence in reaching its

conclusion.

2.



Residence requirements for officeholders under RCW 35A.12.030



In addition to the general requirement found in RCW 29A.24.075(3), there is also a specific

residential requirement for officeholders in a city using a mayor-council plan of government.3

That statute, RCW 35A.12.030 states in pertinent part that:

No person shall be eligible to hold elective office under the mayor-council plan

unless the person is a registered voter of the city at the time of filing his or her

declaration of candidacy and has been a resident of the city of for a period of at least

one year next preceding his or her election. Residence and voting within the limits

of any territory which has been included in, annexed to, or consolidated with such

city is construed to have been residence within the city.

RCW 35A.12.030 does not itself include a mechanism for bringing action, and it appears that

actions previously brought for alleged non-compliance with the statute have utilized 29.65 RCW,

which is now codified at 29A.68 RCW.4 See Schoessler, 140 Wn.2d at 371.

There are two particularly notable differences between RCW 35A.12.030 and the general statute in

Title 29A. The first is the additional requirement that the candidate not merely have been a

registered voter in the city at the time the declaration of candidacy was filed, but also that he or she

has been or will be a resident for at least one year before the date of the election. Another

distinction is that whereas RCW 29A.24.075(3) imposes its requirement as a condition to qualify

for ballot access, the plain language of RCW 35A.12.030 instead imposes its residency

requirements only as a condition of holding office. As a result, RCW 35A.12.030 is available as a

method by which an elector (filing pursuant to 29A.68 RCW) could bring an action after the

election to challenge the right of a winning candidate to take office, but it does not provide a route

by which to challenge a candidate’s placement on the ballot. See Schoessler, 140 Wn.2d at 371

(action alleging violation of RCW 35A.12.030 brought against winning candidate after the

election).



3



It is my understanding from speaking with the Auditor that West Richland uses the mayor-council plan of

government.

4

Prior to a 1994 amendment to RCW 35A.12.040, mayor-council plan cities could remove office holders who failed to

qualify under RCW 35A.12.030 by way of council action without judicial involvement. See Washington Session Laws,

1994 c 223 § 31; Lawrence v. City of Issaquah, 84 Wn.2d 146 (1974) (discussing the application of RCW 35A.12.040

as it existed before the 1994 amendment).
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B. The process of removing a candidate from the ballot

The statutory process for removing a candidate from the ballot is set forth in 29A.68 RCW. Parker

v. Wyman, 176 Wn.2d 212, 216 (2012). It provides for a court, acting on the affidavit of an elector,

to order the correction of an error or wrongful act, or order a duty to be performed, including where

“[t]he name of any person has been or is about to be wrongfully placed upon the ballots.” RCW

29A.68.011(3). The deadline for filing an action under RCW 29A.68.011 depends on the variety

of election at issue; two days following the closing of the filing period for a challenge to placement

on the primary ballot, and three days following the certification of the primary election returns in

the event of a challenge to the general election ballot. In either case, the matter must be heard and

disposed of by the court within five days of when the action is filed. It is my understanding that the

city council position now at issue will appear on the general election ballot, but not the primary

ballot, and so the applicable deadline would fall shortly after the primary election returns are

certified on August 15th, 2017.

Notably, this is not a matter which can be initiated by the office of the Prosecuting Attorney.5 An

action brought under RCW 29A.68.011 can only be brought by “an elector.” Id. An “elector” is

defined for the purposes of RCW Title 29A as “any person who possesses all of the qualifications

to vote under Article VI of the state Constitution.” Although a prosecutor, acting in his or her

individual capacity may be an elector, neither the Office of the Prosecuting Attorney nor any of the

government bodies in whose name a prosecutor acts in his or her official capacity meets the

definition of “an elector.” Review of the case law suggests that actions under 29A.68 RCW (or the

predecessor statutes formerly codified at 29.65 RCW) are commonly brought by individual

electors acting as private citizens. See, e.g., Schoessler, 140 Wn.2d at 371.

It also must be emphasized that the Auditor does not have the authority to go beyond the

information provided in the declaration of candidacy to remove a candidate from the ballot.

Dumas v. Gagner, 137 Wn.2d 268, 292 (1999). The Washington Supreme Court has “held that,

because the county auditor is only an administrative officer ‘insofar as the filing of declarations of

candidacy and the preparation of ballots are concerned,’ the auditor could not determine a complex

question concerning eligibility of a candidate.” Id. (quoting State ex rel. McCaffrey v. Superior

Court, 20 Wn.2d 704, 709 (1944)). The Washington Supreme Court has further observed “that the

county auditor had no power ‘to determine the eligibility of candidates as to whose eligibility a

colorable question can be raised’” as such a judicial power could be influenced by prejudices or

partisan considerations. Id. (quoting State ex rel. McAulay v. Reeves, 196 Wn. 1, (1938)). The

Auditor cannot reject a declaration of candidacy based on his or her own interpretations of

5



Under the right circumstances a prosecutor could bring criminal charges against a candidate under RCW 29A.84.311,

which provides that a person who “[k]nowingly provides false information on his or her declaration of candidacy or

petition of nomination” could be guilty of a class C felony. I express no opinion as to whether in the present

circumstances the state could meet the burden of proving both the falsity of the information and the requisite mental

state. Regardless, there is no indication that such a prosecution, absent a separate civil action brought by an elector

under 29A.68 RCW, would result in Ms. Marcum’s removal from the ballot. See generally and compare Camarata v.

Kittitas County, 186 Wn.App. 695 (2015); with State v. Camarata 197 Wn.App. 1042 (2017) (unpublished) (two cases

arising from the same set of facts in which a voter was charged criminally in one action, and his voter registration was

revoked civilly on residence grounds in an entirely separate civil proceeding).
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statutory provisions, or based on factual information extrinsic to the candidate’s declaration. Id.

Certain of Ms. Brown’s statements to the Auditor’s Office suggest that she may be considering

bringing a challenge to Ms. Marcum’s voter registration under RCW 29A.08.810 through 850.

There may be reasons for Ms. Brown to pursue such a course of action, but even if successful such

a challenge would not have the effect of authorizing the Auditor to remove Ms. Marcum from the

ballot. As discussed in the prior paragraph, the Auditor does not have the authority to remove a

candidate from the ballot absent judicial action (as distinct from removing a voter from the rolls

pursuant to RCW 29A.08.810 et seq.) and thus the Auditor could not do so even after striking the

candidate from the voter rolls following the Auditor’s determination concerning residence

(whether reached independently or in conjunction with the canvassing board). Further, the

presence of a specific court process in 29A.68 RCW for removing a candidate from the ballot

strongly suggests that removal cannot be accomplished simply as a byproduct of the comparatively

informal process provided for the Auditor to resolve voter registration challenges.



6
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