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CATHOLIC JUDGES IN CAPITAL CASES

JOHN



H. GARVEY*



AMY V. CONEY **



Here is an interesting cultural collision. The death penalty is back in

fashion in our legal system. Congress has created more than sixty new

capital crimes. The Attorney General has used the new laws to prosecute Timothy McVeigh and Theodore Kaczynski. The federal courts

have lost some of their authority to review state executions. The

Catholic Church, with no sense of timing (or a fine sense of urgency),

has picked this moment to launch a campaign against capital punishment. This puts Catholic judges in a bind. They are obliged by oath,

professional commitment, and the demands of citizenship to enforce the

death penalty. They are also obliged to adhere to their church's teaching on moral matters.

The legal system has a solution for this dilemma-it allows (indeed it

requires) the recusal of judges whose convictions keep them from doing

their job. This is a good solution. But it is harder than you think to determine when a judge must recuse himself and when he may stay on the

job. Catholic judges will not want to shirk their judicial obligations.

They will want to sit whenever they can without acting immorally. So

they need to know what the church teaches, and its effect on them. On

the other hand litigants and the general public are entitled to impartial

justice, and that may be something that a judge who is heedful of ecclesiastical pronouncements cannot dispense. We need to know whether

judges are sometimes legally disqualified from hearing cases that their

consciences would let them decide.

We talk specifically about Catholic judges, but they are not alone in

facing this difficulty. Quakers have opposed capital punishment in this

country since its founding. The Church of the Brethren has long espoused the same pacifist ideal. The Union of American Hebrew Con* Professor, Notre Dame Law School.

** Law Clerk to Judge Laurence H. Silberman, U.S. Court of Appeals for the D.C. Circuit. We would like to thank a number of people for their advice on this paper. They include

Michael Baxter, C.S.C., John Cavadini, John Finnis, Cathy Kaveny, William Kelley, Edward

A. Malloy, C.S.C., John Noonan, John Robinson, Patrick Schiltz, Tom Shaffer, Phillip M.

Thompson, Mark Tushnet, Robert Tuttle, and Todd Whitmore.
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gregations, in common with a large number of liberal Protestant groups,

has spoken out against the death penalty during much of this century.

Unitarians and Universalists did so both before and after their merger in

1961.1 And of course there may be any number of judges who believe in

no God at all who would nevertheless have insurmountable conscientious problems with enforcing the death penalty. We focus on Catholic



judges not because their church has set a better example, but because it

is the one we belong to. So do a large number of judges. It is hard to

get an exact figure, but it appears that as many as one-fourth of all federal judges may be Catholic.! Moreover, although there has been some

variation in Catholic teaching about the death penalty over the years,

the pope and the American bishops have recently offered clear and

forceful denunciations that have drawn considerable public attention.

To simplify our exposition we also focus on federal judges, and this

requires a little explanation. Historically the states have been more enthusiastic about capital punishment than the federal government. Of



the 4,116 people executed (outside the military) since 1930, only thirtythree have been federal prisoners-none since 1963.' But federal inclinations are changing fast. In 1988 Congress passed the "drug kingpin"

statute (the Anti-Drug Abuse Act). Through May 1995 the government had asked for death sentences under that law in forty-six casessix or seven a year.' In 1994 Congress passed the Violent Crime Control

1. A useful collection of statements by these and other bodies can be found in THE

Gordon Melton, ed., 1989).

2. A National Law Journal survey of 348 state and 57 federal judges done in 1987 reports that 29% identified themselves as Catholic. Ellen L. Rosen, The Nation's Judges: No

Unanimous Opinion, NAT'L L.J., Aug. 10, 1987, at S18. Lucy Payne, associate librarian in the

Notre Dame Law Library, has searched individual biographies of federal judges and concluded that the figure is about 25%. Ms. Payne reviewed entries in the Marquis Database on

Westlaw, American Bench 1995-96, and the Almanac of the Federal Judiciary. She also consulted faculty members about the religious affiliation of judges they knew personally. Using

the 1151 entries in the Almanac as her base number, she confirmed that 180 are Catholic, and

at least 109 others may be-a proportion that comes to 25.1%.

3. Capital Punishment 1994, BUREAU OF JUST. STAT. BULL. 10 (Feb. 1996). George

Kannar, FederalizingDeath, 44 BUFF. L. REv. 325, 329 (1996). Harry Blackmun was the last

judge to pass on that prisoner's execution. Feguer v. U.S., 302 F.2d 214 (8th Cir. 1962).

4. 21 U.S.C. § 848 (1997). In the years following Furman v. Georgia, 408 U.S. 238

(1972), and Greggv. Georgia, 428 U.S. 153 (1976), Congress allowed death penalty statutes to

languish on the books rather than revise them to comply with new constitutional requirements. The Anti-Drug Abuse Act thus in effect "reinstated" the federal death penalty.

5. Kannar, supra note 3, at 327. See, e.g., United States v. McCullah, 76 F.3d 1087 (10th

Cir. 1996); United States v. Flores, 63 F.3d 1342 (5th Cir. 1995), cert denied, 117 S. Ct. 87

(1996); Chandler v. United States, 996 F.2d 1073 (11th Cir. 1993), cert. denied, 114 S. Ct. 2724

(1994); United States v. Tidwell, 1995 U.S. Dist. LEXIS 19153 (E.D. Pa. Dec. 22, 1995);

CHURCHES SPEAK ON: CAPITAL PUNISHMENT (J.
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and Law Enforcement Act, which added about sixty new federal capital

crimes.6 Of course federal judges encounter the death penalty most often in habeas review of state cases, and here Congress has recently reduced their role-so that state prisoners cannot delay execution by filing

repeated petitions. The Antiterrorism and Effective Death Penalty Act

of 1996' will prevent a certain amount of this, but it is less radical than

some suppose. Federal judges will still see a fair number of state capital

cases.

So federal judges do less capital sentencing than state judges. But

they are getting more active. And the "drug kingpin" law contains a recent, detailed set of procedures for death cases that will help us explain

the various roles judges may play. Finally, the federal recusal statute,

substantially amended in 1974, is as good a law as anything the states

have to offer for addressing this problem. Our conclusions would not be

different if we were to focus on state judges-indeed, we hope to have

most influence on that level. We have chosen to state our case in federal terms in order to make it as accessible as possible.

To anticipate our conclusions just briefly, we believe that Catholic

judges (if they are faithful to the teaching of their church) are morally

precluded from enforcing the death penalty. This means that they can

neither themselves sentence criminals to death nor enforce jury recommendations of death. Whether they may affirm lower court orders of

either kind is a question we have the most difficulty in resolving. There

are parts of capital cases in which we think orthodox Catholic judges

United States v. Perry, 1994 U.S. Dist. LEXIS 20462 (D.C. Jan. 11, 1994).

6. Violent Crime Control and Law Enforcement Act, Pub. L. No. 103-322, 108 Stat.

1796 (1994); Charles Kenneth Eldred, Note, The New Federal Death Penalties, 22 AM. J.

CRIM. L. 293 (1994).

7. The Antiterrorism and Effective Death Penalty Act of 1986, Pub. L. No. 104-132, 110

Stat. 1214 (1996).

8. We have had some difficulty in choosing an adjective that means nothing more nor

less than "faithful to the teaching of the church on the subject of capital punishment." The

word "observant" has something to recommend it, though in ordinary Catholic circles it is

likely to signify someone who regularly receives the sacraments and observes the rituals of

the church. "Orthodox" has several misleading connotations. One is that it is also used to

designate particular sects, like those eastern churches (Russian Orthodox, Greek Orthodox)

not in communion with Rome. Though there is a division of opinion among the members of

the Roman Catholic Church on the subject of capital punishment, we do not wish to imply

that it has led to the formation of camps, branches, or sects within the church. "Orthodox"

has also been used in a sociological sense by writers like James Davison Hunter to signify a

kind of religious conservatism (its antonym is "progressive"). JAMES DAVISON HUNTER,

CULTURE WARS 43-46 (1991). Opposition to capital punishment is not a trait characteristic

of this group. Above all we do not wish to imply that one's orthodoxy (or heterodoxy) with

regard to this point of doctrine entails anything about the soundness of one's judgment or
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may participate-these include trial on the issue of guilt and collateral

review of capital convictions. The moral impossibility of enforcing capital punishment in the first two or three cases (sentencing, enforcing jury

recommendations, affirming) is a sufficient reason for recusal under

federal law. But mere identification of a judge as Catholic is not a sufficient reason. Indeed, it is constitutionally insufficient.

I. CATHOLIC TEACHING ABOUT CAPITAL PUNISHMENT



In the last twelve years there has been an explosion of thought about

the role of religion in our law and politics.9 On the whole this work has



been very beneficial. It has led to a deep and sympathetic understanding of a very serious issue. One shortcoming of this body of writing is

that the treatment of religion has been fairly abstract and general. It

will not suffice to discuss our problem on that plane. Catholic teaching

about capital punishment is fairly complicated. Furthermore, it is not

possible to say, as some might suppose, that members of the Catholic

Church are simply bound by their faith to follow the Church's teaching

on this issue. And even if they were, the prohibition against capital

punishment has different implications for people acting in different

roles. Though one might say that it was simply and unqualifiedly wrong

to flip the switch or pull the trigger that kills a human being, this is not

what judges do. Judges cooperate in many ways more or less direct with

that evil act, and their participation in some of these ways is permissible,

even commendable. In the first half of our paper, we will examine some

of these complications.

A. Teaching About CapitalPunishment

In modem Catholic teaching, capital punishment is often condemned along with other practices whose point is the taking of lifeabortion, euthanasia, nuclear war, and murder itself. It is sometimes

said that consistency requires no less-that respect for life in all these

cases is a seamless garment.1° Human beings are created in the image

and likeness of God, and "[h]uman life is thus given a sacred and invioreligious behavior in other areas. By "orthodox Catholic" in the context of our subject we

mean simply one who holds as correct the teaching of the church's magisterium about capital

punishment.

9. It started with Kent Greenawalt's Cooley Lectures at the University of Michigan Law

School, published as Religious Convictions and Lawmaking, 84 MICH. L. REV. 352 (1985).

10. The metaphor is Cardinal Joseph Bernardin's. JOSEPH BERNADIN, CARDINAL

BERNADIN'S CALL FOR A CONSISTENT ETHIC ON LIFE (1983), reprinted in 13 ORIGINS 491

(1983).
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lable character, which reflects the inviolability of the Creator himself."'

That seems to make things pretty simple. It is a good rule of thumb to

say, "No killing. Period." But a more precise statement of the church's

teaching requires a few qualifications. The prohibitions against abortion

and euthanasia (properly defined) are absolute; those against war and

capital punishment are not.

There are two evident differences between the cases. First, abortion

and euthanasia take away innocent life. This is not always so with war

and punishment. Second, in cases of aggression it may be impossible to

avoid the taking of life. Sometimes the only way to save the victim is to

do what will in fact kill the aggressor. Let us consider how these differences affect the church's position on capital punishment.

1. Guilt and Retribution

We might distinguish between executing criminals and killing the

aged and the unborn in this way: criminals deserve punishment for their

crimes; aged and unborn victims are innocent. The church certainly

teaches that criminals deserve punishment. In his recent encyclical,

Evangelium Vitae, Pope John Paul II says that the

primary purpose of the punishment which society inflicts is "to

redress the disorder caused by the offense." Public authority

must redress the violation of personal and social rights by imposing on the offender an adequate punishment for the crime, as

a condition for the offender to regain the exercise of his or her

freedom. 2

When X commits a crime the government should "redress the disorder"

("redress the violation") by punishing him. But is death a proper redress?

That depends on what balance or disorder we are trying to redress.

In Catholic teaching the desire to get even-to take revenge, to appease

one's anger-is not a permissible reason for acting. If it were it might

justify execution, because the proper measure would be the feelings of

those concerned about the victim, and they might be satisfied with no

less. But the gospel teaches that it is wrong to act out of hatred, to answer evil with evil. When the pope speaks of the need for redress, he

has in mind a requirement of justice. We who live in society accept con11. John Paul II, EVANGELIUM VITAE § 53 (1995). Cf. Genesis 1:26-28.

12. EVANGELIUM VITAE § 56, quoting CATECHISM OF THE CATHOLIC CHURCH 2266

(1994). This section of the Catechism was revised in 1997 to conform more closely with

Evangelium Vitae. We explain the changes infra at notes 33-35.
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straints on our own actions out of consideration for other people and for

the good of society. It might serve my purposes to knock you down and

take your car, but I subscribe to a set of laws that forbid me to do that.

The criminal who engages in car-jacking, however, cheats on rules that

the rest of us obey, and seizes "more than [his] fair share of the liberty

to do as one pleases. This overreaching requires steps to restore a just

balance between criminals and law-abiding people.' 3 This is why fines

and imprisonment are appropriate means of punishment: a fine diminishes the criminal's assets and so his opportunities for choice, and prison

directly restrains his liberty.

But what about taking his life, as he has taken the life of his victim?

This misstates the relevant comparison. As John Finnis points out,

the "law of talion" (life for life, eye for eye, etc.) misses the

point, for it concentrates on the material content or consequences of criminal acts rather than on their formal wrongfulness

(unfairness) which consists in a will to prefer unrestrained selfinterest to common good, or at least in an unwillingness to make

the effort to remain within the common way. "

The measure of guilt is not the harm done to the victim (though that

should certainly be repaired, if it can) but the selfish will of the criminal.

There should doubtless be some proportion between the criminal's bad

will and the severity of his punishment, but the theory of retribution

does not permit us to be more specific. It does not justify capital punishment. Neither does it rule it out.

For the Christian, though, there are reasons to limit the measure of

retribution. First, there is the belief that each person is made in the image and likeness of God. This is no less true of those who have broken

the law than of those who have kept it. Recognizing this dignity "should

make us unwilling to treat the lives of even those who have taken human life as expendable."'" Second, though the case of criminals is different from the unborn, the aged, and the infirm, rejecting the death

penalty "removes a certain ambiguity which might otherwise affect the

witness that we wish to give to the sanctity of human life in all its

stages.' 16 It makes a more convincing case against abortion and euthanasia if we can say in an unqualified way that God alone is the Lord of

13. GERMAIN GRISEZ, 2 THE WAY OF THE LORD JESUS: LIVING A CHRISTIAN LIFE

891 (1993); JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 262-263 (1980).



14. FINNIS, supra note 13, at 264.

15. U.S. CATHOLIC CONFERENCE, U.S. BISHOPS' STATEMENT ON CAPITAL PUN-



ISHMENT 11 (Nov. 1980).

16. Id. at 12.
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life. Third, and most important, rejection of the death penalty is most

consistent with the example of Jesus, who taught and practiced that we

should love our enemies."

2. Incapacitation and Deterrence

Let us turn now to the second difference that we observed between

capital punishment and abortion or euthanasia. A thoroughly consistent

respect for human life can create real dilemmas. It may happen, for example, that the only way to stop an aggressor from taking one's own life

is to take his instead. The church teaches that if one acts with the intention of stopping such an attack, and uses only such force as is necessary

for doing so, one shows a proper respect for life. 8 The same principle

applies to the defense of others entrusted to one's care-a parent protecting his or her children, for example." And in traditional Catholic

teaching the principle has sometimes been extended to the death penalty. Consider what the 1994 edition of the Catechism of the Catholic

Church had to say:

Preserving the common good of society requires rendering the

aggressor unable to inflict harm. For this reason the traditional

teaching of the Church has acknowledged as well-founded the

right and duty of legitimate public authority to punish malefactors by means of penalties commensurate with the gravity of the

crime, not excluding, in cases of extreme gravity, the death penalty....



If bloodless means are sufficient to defend human lives against

an aggressor and to protect public order and the safety of persons, public authority should limit itself to such means, because

they better correspond to the concrete conditions of the common

good and are more in conformity to the dignity of the human

person. o

There is some ambiguity here about just what it is that the death

penalty defends us against. There is a clear suggestion that it may sometimes be necessary to incapacitate the criminal ("defend human lives

against an aggressor"), as the police may be obliged to use lethal force

against attacking felons. The phrase "protect public order and the

17. Id.at



13; Matthew 5:44.



18. THOMAS AQUINAS, 3 THE SUMMA THEOLOGIAE IIaIlae, Q. 64, a.7 (Fathers of the



English Dominican Province trans., 1981).

2265,2309 (1994).

19. CATECHISM OF THE CATHOLIC CHURCH

20. Id. at I 2266-2267. Cf.supra note 18, at Q. 25, a.6; Q. 64, a. 2.
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safety of persons" is more uncertain. Some say we must execute murderers to deter others from acting likewise. Standing alone, this is not

an argument that Catholics can accept. The appeal to general deterrence is a claim that we should do evil for the good that may come of it,

and that is an impermissible suggestion.2" Perhaps if there is some other

justification for punishing the criminal in this way (retribution, for example), the likelihood of deterrence would be an additional reason for

going to that extreme.

The modem Catholic opposition to the death penalty has been

driven by the conviction that neither of these arguments about the defense of society-the need for incapacitation and deterrence-is persuasive in developed countries. The Pontifical Commission for Justice and

Peace, which studied the question at the request of the American

Catholic bishops, concluded in 1976 that "There is no convincing evidence to support the contention that [the death penalty] is exemplary

or, in modem terms, a deterrent. [Therefore] it can be concluded that

capital punishment is outside the realm of practicable just punishments." 22 Four years later the National Conference of Catholic Bishops

issued a Statement on Capital Punishment which concluded "that in the

conditions of contemporary American society, the legitimate purposes

of punishment do not justify the imposition of the death penalty."' 3 Like

the Pontifical Commission, the bishops stressed the lack of evidence to

prove that occasional executions have any general deterrent effect.

They did not gainsay the importance of protecting society from violence.

But, they said, the legal process that must precede an execution is long

and complex, so it is not a very effective means of preserving order in

times of civil disturbance. All in all, given "its nature as legal penalty

and... its practical consequences, capital punishment is different from2

the taking of life in legitimate self-defense or in defense of society., 1

The bishops were less dogmatic in their pronouncement than they sometimes are. The Statement was adopted by a vote of 145 to 31, with 41

abstentions. It closed with a recognition that many citizens sincerely

believe in capital punishment: "nor is this position incompatible with



21. M.B. Crowe, II Theology and CapitalPunishment,31 IRISH THEO. Q. 99, 112 (1964);

Germain G. Grisez, Toward a Consistent Natural-law Ethics of Killing, 15 AM. J.JURIS. 64,

70-71 (1970).

22. The Church and the Death Penalty (1976) (emphases omitted), reprinted in 6

ORIGINS 389, 391 (1976).

8-9.

23. UNITED STATES CATHOLIC CONFERENCE, supra note 15, at

24. Id. at 8.
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