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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

THE UPPER DECK COMPANY,

Case No.: 1:17-cv-06685

Plaintiff,

-againstCOMPLAINT

JOSEPH PIROZZI, JACK PIROZZI,

JONATHAN PIROZZI, and THERESA

DEPIETRO,

Defendants.



The Upper Deck Company (“Plaintiff” or “Upper Deck”) by its counsel, Cervini

Swanson LLP, as and for its complaint against defendants Joseph Pirozzi (“Judgment Debtor”),

Jack Pirozzi (“Defendant Father”), Jonathan Pirozzi (“Defendant Son”) and Theresa DePietro

(“Defendant Girlfriend”) (collectively, Defendant Father, Defendant Son and Defendant

Girlfriend are referred to as “Defendant Family”) (collectively, Judgment Debtor and Defendant

Family are referred to as “Defendants”), alleges as follows:

I.



NATURE OF CLAIMS

1.



This action responds to newly-discovered information obtained by Upper Deck



evidencing a systematic (and systematically-concealed) scheme enacted by Judgment Debtor, in

concert with his family members (including Defendant Family) to hinder, delay and defraud

Upper Deck. This ongoing scheme has spanned over nearly a decade, involving, inter alia: (i)

fraudulent transfers of funds and property by Judgment Debtor to and among family members;

(ii) active concealment of these fraudulent transactions by Judgment Debtor with the cooperation

of family members; and (iii) extensive misrepresentations by Judgment Debtor and his family
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members in connection with related legal proceedings. The coordinated actions of Judgment

Debtor and Defendant Family amount to nothing short of a conspiracy to commit fraud.

2.



Upper Deck holds a judgment against Judgment Debtor in excess of $1.8 million



(the “Judgment”), obtained in 2015 in connection with a business dispute that arose between the

parties around 2009. Since the dispute arose in 2009, Judgment Debtor has engaged in a welldocumented campaign of concealment and obstruction with the intent and effect of preventing

Upper Deck’s discovery of his fraudulent financial dealings.



These ongoing concealment



activities have included, inter alia: (i) Judgment Debtor’s failure to provide requested and

required financial disclosures to Upper Deck in violation of his contractual and legal obligations;

(ii) movement between states and jurisdictions to avoid service and participation in legal

proceedings; (iii) noncompliance with discovery demands; and (iv) extensive misrepresentations

made in legal proceedings in coordination with Defendant Family.

3.



The object of Defendants’ activities only recently became known to Upper Deck



after a post-judgment examination of Judgment Debtor conducted by Upper Deck at the end of

July of 2017 (the “July 2017 Examination”). Despite years of pursuit by Upper Deck, the July

2017 Examination of Judgment Debtor represented the first (and only) meaningful financial

disclosure made by Judgment Debtor to Upper Deck since the dispute arose between the parties.

Notwithstanding Judgment Debtor’s best efforts to legitimize his actions, at the July 2017

Examination, Judgement Debtor disclosed ongoing financial transactions with family members

which amounted to a scheme to defraud Upper Deck.

4.



The scheme uncovered by Upper Deck involves an ongoing system of fraudulent



transactions between Judgment Debtor and his family members, replete with the most-classic

badges of fraud, including:
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(i)



previously-undisclosed transfers, by Judgment Debtor to Defendant Son,

of approximately $400,000 for no consideration, around the time that his

dispute with Upper Deck arose, followed by Judgment Debtor’s continued

use of and retention of control over such funds, as well as ongoing

periodic payments of substantial sums by Defendant Son to Judgment

Debtor since the transfer;



(ii)



previously-undisclosed transfers, by Judgment Debtor to Defendant

Father, of an interest in real property and proceeds from the sale of said

real property in excess of $160,000 in 2013, while litigation was pending

between the parties, followed by ongoing periodic payments of substantial

sums by Defendant Father to Judgment Debtor since the transfer; and



(iii)



the previously-undisclosed and ongoing transaction of Judgment Debtor’s

financial life through Defendant Girlfriend, including, inter alia,

transaction of Judgment Debtor’s financial dealings through accounts in

the name of Defendant Girlfriend, and Defendant Girlfriend’s acceptance

of payments from family members of Judgment Debtor on his behalf

(including the aforementioned ongoing payments from Defendant Son and

Defendant Father), in concerted efforts to evade payment to Upper Deck.



5.



The disclosures made by Judgment Debtor at the July 2017 Examination not only



revealed an ongoing fraud by Judgment Debtor in cooperation with his family, but also extensive

misrepresentations made by him and Defendant Family in connection with the ongoing

enforcement proceedings being conducted in New York at the time (and which currently remain

pending in New York). In connection with the enforcement proceedings, each member of
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Defendant Family has not only refused to comply with Upper Deck’s demands for financial

disclosures regarding Judgment Debtor, but also unequivocally represented to Upper Deck (and

the state court) that they had no involvement in or knowledge of the financial dealings of

Judgment Debtor.

6.



If there is any truth to the statements made by Judgment Debtor at the July 2017



Examination, the representations made by Defendant Family in the enforcement proceedings

appear intentional misrepresentations made to Upper Deck (and the state court) with the intent

of concealing the fraudulent activities of Defendants from Upper Deck. Taken together, the facts

of this case indicate a conspiracy by Defendants to commit fraud, to conceal fraud, and to

commit perjury in furtherance thereof. This action is commenced in the Eastern District of New

York where the fraudulent scheme was initiated and where Defendants continue to perpetrate

this fraud against Upper Deck.

II.



JURISDICTION AND VENUE

7.



This action asserts claims arising under New York common law and the New



York Debtor and Creditor Law (“DCL”).1

8.



This Court has jurisdiction over Upper Deck’s claims pursuant to 28 U.S.C. §



1332. Upon information and belief, this Court has personal jurisdiction over Defendants because

they reside in the Eastern District and/or regularly transact business in the District and have

committed tortious acts within this District.

9.



Venue is proper in this District pursuant to 28 U.S.C. § 1391(b).



1



The causes of action asserted in this action are pleaded under the laws of the State of New York. However, every

jurisdiction with any conceivable connection to this action provides for substantially similar laws with respect to the

claims asserted in this action.
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III.



THE PARTIES

10.



Upper Deck is a Nevada corporation with a principal place of business located at



5830 El Camino Real, Carlsbad, California 92008.

11.



Upon information and belief, Judgement Debtor is an individual residing at 910



Augusta Point Drive, Palm Beach Gardens, Florida 33418.

12.



Upon information and belief, Defendant Girlfriend is an individual residing at 910



Augusta Point Drive, Palm Beach Gardens, Florida 33418.

13.



Upon information and belief, Defendant Father is an individual residing at 45



Drake Lane, Manhasset, New York 11030.

14.



Upon information and belief, Defendant Son is an individual residing in Queens,



New York, with a place of business located at 2200 Northern Boulevard, East Hills, New York

11548.

IV.



FACTUAL BACKGROUND

A.



The Original Business Transactions Underlying the Claims of Upper Deck



15.



Upper Deck is an international business that produces, inter alia, sports-trading



cards and memorabilia products.

16.



Judgment Debtor was a part-owner and operator of company engaged in the



wholesale distribution of sports memorabilia, known as J&amp;T Hobby (collectively, the business

and its operating entities are referred to as “Debtor Business”), which operated from Long

Island, New York prior to the closure of Debtor Business in 2010.

17.



Prior to closure of Debtor Business in 2010, Upper Deck had supplied Judgment



Debtor and Debtor Business with products for more than a decade. For many years, Judgment
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Debtor represented one of Upper Deck’s largest distributors, enjoying a special relationship of

trust and confidence with Upper Deck, and supplied with millions of dollars of products annually

by Upper Deck on account.

18.



The dispute between the parties initially arose in and around 2009 in connection



with Judgment Debtor’s failure to pay for products supplied to Judgment Debtor and Debtor

Business. These products were supplied pursuant to a written distribution agreement entered into

by the parties in 2007 (the “Agreement”), executed together with a written personal guaranty of

all obligations under the Agreement by Judgment Debtor (the “Guaranty”) (together, the

Agreement and the Guaranty are referred to as the “2007 Agreements”).

19.



After entering into the 2007 Agreements and obtaining a credit increase from



Upper Deck to the sum of $6,000,000 (the “Credit Increase”), in short order, Judgment Debtor

and Debtor Business proceeded to exhaust the increased credit limit and default upon their

payment obligations under the 2007 Agreements.

20.



Upon information and belief, during this period, Judgment Debtor and Debtor



Business ordered and accepted large shipments of products from Upper Deck on account without

any intention or ability to repay the resulting obligations to Upper Deck.

21.



By 2009, Upper Deck had terminated its relationship with Judgment Debtor and



Debtor Business and initiated collection activities against them.

B.



Judgment Debtor’s Disclosure Duties and Other Obligations to Upper Deck



22.



During all relevant periods, Judgment Debtor had ongoing obligations to fully and



faithfully disclose information regarding his finances and those of his company to Upper Deck,

by virtue of not only the express terms of the Agreement and Guaranty, but also the special
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relationship of trust and confidence between the parties (and, later, by law in connection with the

litigation between the parties).

i.

23.



The Ongoing Disclosure Obligations of

Judgment Debtor under the Guaranty



The Guaranty expressly imposed ongoing obligations upon Judgment Debtor to



disclose personal financial information, which continued while any amounts remained

outstanding under the Agreement, and which required Judgment Debtor to promptly provide

“complete and current” financial information to Upper Deck as requested. See Guaranty, ¶ 5.

24.



The express disclosure obligations contained in the Guaranty were accompanied



by other ongoing financial restrictions imposed upon Judgment Debtor, including, inter alia: (i)

restrictions on Judgment Debtor’s use of funds from Debtor Business while any obligations

remained outstanding under the Agreement [id.];2 and (ii) a trust provision establishing that

Judgment Debtor held “in trust for the benefit of [Upper Deck]” funds withdrawn from Debtor

Business while amounts remained outstanding under the Agreement. Id.3

25.



By the terms of the Guaranty, these ongoing obligations of Judgement Debtor



(and Upper Deck’s right to enforce them) continued as long as any obligations remained

outstanding under the Agreement. Pursuant to the Guaranty, Judgment Debtor expressly waived

any right to assert any statute of limitations defense in connection with the enforcement of the

Guaranty. See Guaranty, ¶ 5 (providing that Judgment Debtor “irrevocably and unconditionally

2



These financial restrictions placed on Judgment Debtor included, inter alia: (i) his subordination of “[a]ny present

or future [o]bligations of [Debtor Business] to [Judgment Debtor] to the full payment and performance of the

[o]bligations” owed by Debtor Business to Upper Deck [id.]; and (ii) his waiver of any rights to payment by Debtor

Business “until payment in full of all Obligations” to Upper Deck under the Agreement. See Guaranty, ¶ 5 (“Until

the payment in full of all Obligations [under the Agreement]… [Judgment Debtor] waives any… rights… against

Debtor… that arise from the existence … of… any Obligation [under the Agreement between Debtor Business and

Upper Deck].”).

3

With respect to these trust obligations, the Guaranty established Judgment Debtor as trustee of Upper Deck with

respect to funds transferred to Judgment Debtor by Debtor Business while obligations remained outstanding under

the Agreement, providing that any such funds were held “in trust for the benefit of [Upper Deck]… to be held as

collateral for any Obligations or other amounts payable under this Guaranty thereafter arising.” Id.
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waives… the right to plead any and all statutes of limitations as a defense to [Judgment Debtor’s]

liability or [to] the enforcement of this Guaranty”).

ii.

26.



The Ongoing Disclosure Obligations of

Debtor Business Under the Agreement



Like the Guaranty, the Agreement imposed several ongoing financial disclosure



obligations and related duties upon Debtor Business (and Judgment Debtor as the owner-operator

of Debtor Business), requiring not only ongoing maintenance of accurate financial records by

Debtor Business, but also ongoing disclosure of updated financial information to Upper Deck, at

all times, with “the highest standards of honesty, integrity and fair dealings.” Agreement, ¶ 4.3.

27.



In this regard, the Agreement imposed upon Debtor Business (and Judgment



Debtor as the owner-operator of Debtor Business) ongoing accounting obligations which

included, inter alia, requirements to “maintain and preserve… complete and accurate books…

and records,” during the term of the Agreement and for not less than “three years after [its]

expiration,” and to provide Upper Deck with “free and full access” to all such books and records.

Agreement, ¶ 10.

28.



In addition, the Agreement imposed upon Debtor Business (and Judgment Debtor



as the owner-operator of Debtor Business) an affirmative and ongoing obligation to provide

updated financial information to Upper Deck, requiring Debtor Business to provide financial

reports to Upper Deck on a monthly basis.

29.



Finally, the Agreement imposed specific disclosure obligations upon Debtor



Business (and Judgment Debtor as owner/operator of Debtor Business) upon termination of the

Agreement, requiring Debtor Business to promptly disclose and “deliver to [Upper Deck]” all
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documents and information in its possession “in connection with [Debtor Business's] activities

pursuant to this Agreement” upon termination of the Agreement. Agreement, ¶ 4.5.4

B.



Judgment Debtor’s Concealment of Financial Information

Prior to Commencement of the California Action in 2011



30.



Before and after defaulting upon their payment obligations under the 2007



Agreements in and around 2009, Judgment Debtor and Debtor Business (under the control of

Judgment Debtor) failed to comply with their disclosure obligations to Upper Deck.

31.



Upon information and belief, the financial disclosures made by Judgment Debtor



and Debtor Business to Upper Deck in 2007 (relied upon by Upper Deck in entering into the

Agreement and Guaranty and in approving the Credit Increase for Debtor Business) contained

material misstatements and/or omissions with respect to the assets, income and creditworthiness

of Judgment Debtor and Debtor Business including, inter alia, nondisclosure of large transfers of

funds from Judgment Debtor and/or Debtor Business to other parties.

32.



After serious payment defaults by Judgment Debtor and Debtor Business in and



around 2009 (and after subsequent termination of the Agreement by Upper Deck), Judgment

Debtor and Debtor Business failed to comply with their disclosure obligations to Upper Deck:

failing to provide updated financial information to Upper Deck as required under the 2007

Agreements, failing to provide updated financial information as requested by Upper Deck

pursuant to the 2007 Agreements, and ultimately failing to respond to Upper Deck’s inquiries

around the time that Judgment Debtor purportedly ceased operation of Debtor Business in 2010.



4



In relevant part, paragraph 4.5 of the Agreement provides as follows: “Upon the termination of this Agreement or

sooner if required by [Upper Deck], [Debtor Business] will promptly deliver to [Upper Deck] any and all…

documents, data, information… correspondence… records… or other electronically stored materials… in connection

with Distributor's activities pursuant to this Agreement … whether before or after execution of this Agreement.”
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