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File preview

Book Two

CRIMES AND PENALTIES

Title One

CRIMES AGAINST NATIONAL SECURITY

AND THE LAW OF NATIONS

Crimes against national security.

T h e c r i m e s a g a i n s t n a t i o n a l s e c u r i t y are:

1.



T r e a s o n . (Art. 1 1 4 )



2.



C o n s p i r a c y a n d p r o p o s a l t o c o m m i t t r e a s o n . (Art. 1 1 5 )



3.



M i s p r i s i o n o f t r e a s o n . (Art. 1 1 6 )



4.



E s p i o n a g e . (Art. 1 1 7 )



Crimes against the law of nations.

T h e c r i m e s a g a i n s t t h e l a w o f n a t i o n s are:

1.



I n c i t i n g t o w a r o r g i v i n g m o t i v e s for r e p r i s a l s . (Art. 118)



2.



V i o l a t i o n o f n e u t r a l i t y . (Art. 1 1 9 )



3.



C o r r e s p o n d e n c e w i t h h o s t i l e c o u n t r y . (Art. 1 2 0 )



4.



F l i g h t t o e n e m y ' s c o u n t r y . (Art. 1 2 1 )



5.



Piracy in general and mutiny on the high seas or in

P h i l i p p i n e w a t e r s . (Art. 1 2 2 )
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Chapter One

CRIMES AGAINST NATIONAL SECURITY

Section One. — Treason and e s p i o n a g e

Article 114. Treason.' — Any Filipino citizen w h o levies

war against the Philippines or a d h e r e s to her e n e m i e s , giving

them aid or comfort w i t h i n t h e P h i l i p p i n e s or e l s e w h e r e ,

shall be punished by reclusion perpetua to d e a t h a n d shall

pay a fine not to e x c e e d 100,000 pesos.
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No person shall be c o n v i c t e d of t r e a s o n u n l e s s on t h e

testimony of t w o w i t n e s s e s at least to t h e s a m e overt act or

on confession of t h e a c c u s e d in o p e n court.

Likewise, an alien, r e s i d i n g in t h e P h i l i p p i n e s , w h o

commits acts of treason as defined in paragraph 1 of this

article shall be p u n i s h e d by reclusion temporal to d e a t h a n d

shall pay a fine not to e x c e e d 100,000 pesos. (As amended by

Sec. 2, Republic Act No. 7659, which took effect on 31 December

1993)
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Elements of treason:

1.



T h a t t h e offender is a Filipino citizen or an alien r e s i d i n g

in the Philippines;



2.



That there is a w a r in which the Philippines is involved;



3.



T h a t t h e offender either —

a.



levies war against the Government, or



b.



a d h e r e s to t h e e n e m i e s , g i v i n g t h e m aid or comfort.



'The Indeterminate Sentence Law is not applicable.

See Appendix "A," Scale of Penalties.

'See Appendix "A," Scale of Penalties
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TREASON



Art. 114



Treason, defined.

Treason is a breach of allegiance to a government, committed by a

person who owes allegiance to it. (63 C.J. 814)



Nature of the crime.

Treason, in its general sense, is the violation by a subject of his

allegiance to his sovereign or to the supreme authority of the State. (U.S.

vs. Abad, 1 Phil. 437)



The offender in treason is either a Filipino citizen or a resident

alien.

Under the first paragraph of Art. 114, the offender in treason must

be a Filipino citizen, as he should not be a foreigner. Before Art. 114 was

amended by Executive Order No. 44, it w a s not possible under the Revised

Penal Code to punish for treason, resident aliens who aided the enemies.

Now, as amended, the Revised Penal Code punishes a resident alien who

commits treason. (People vs. Marcaida, 79 Phil. 283)



How to prove that the offender is a Filipino citizen.

W h e n the accused is allegedly a Filipino, his being a Filipino citizen

may be proved by his prison record which sets out his personal circumstances

properly identified as having been filled out with data supplied by the

accused himself. (People vs. Martin, 86 Phil. 204; People vs. Morales, 91

Phil. 445)

The citizenship of the accused m a y also be proved by the testimony

of witnesses who know him to have been born in the Philippines of Filipino

parents. (People vs. Flavier, 89 Phil. 15)



Law on treason is of Anglo-American origin.

The Philippines Law on treason is of Anglo-American origin and so we

have to look for guidance from American sources on its meaning and scope.

(People vs. Adriano, 78 Phil. 566)



Allegiance defined.

The first element of treason is that the offender owes allegiance to the

Government of the Philippines.

By the term "allegiance" is meant the obligation of fidelity and

obedience which the individuals owe to the government under which they

live or to their sovereign, in return for the protection they receive. (52 Am.

Jur. 797)
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TREASON



Art. 114



Allegiance is either permanent or temporary.

While it is true that the permanent allegiance is owed by the alien to

his own country, at the same time, he owes a temporary allegiance to the

country where he resides.

Allegiance as an element of treason seems to be either permanent or

temporary. Permanent allegiance consists in the obligation of fidelity and

obedience which a citizen or subject owes to his government or sovereign.

Temporary allegiance is the obligation of fidelity and obedience which a

resident alien owes to our government. (Laurel vs. Misa, 77 Phil. 856) This

justifies Executive Order No. 44, amending Art. 114.



Treason cannot be committed in time of peace.

The second element of treason is that there is a war in which the

Philippines is involved.

Treason is a

committed in peace

may be incubated

perpetrated during



war crime. It is not an all-time offense. It cannot be

time. While there is peace, there are no traitors. Treason

when peace reigns. Treasonable acts m a y actually be

peace, but there are no traitors until war h a s started.



As treason is basically a war crime, it is punished by the state as

a measure of self-defense and self-preservation. The law of treason is an

emergency measure. It remains dormant until the emergency arises. But as

soon as war starts, it is relentlessly put into effect. (Concurring Opinion of

Justice Perfecto, Laurel vs. Misa, 77 Phil. 865)



Two ways or modes of committing treason:

1.



By levying war against the Government.



2.



By adhering to the enemies of the Philippines, giving t h e m aid or

comfort.



Meaning of "levies war."

Levying war requires the concurrence of two things: (1) that there be

an actual assembling of men, (2) for the purpose of executing a treasonable

design by force. (Ex parte Bollman and Ex parte Swartwout, 1 U,S. Sup. Ct.

Rep. [4 Cranch 75], p. 571)



There must be an actual assembling of men.

Upon searching the house of the accused, the Constabulary officers

found a captain's commission under seal. It w a s held that the mere

acceptance of the commission from the secretary of war of the Katipunan
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TREASON



Art. 114



Society by the accused, nothing else having been done, was not an overt

act of treason within the meaning of the law. (U.S. vs. De los Reyes, 3 Phil

349)

The actual enlistment of m e n to serve against the government does

not amount to levying war, because there is no actual assembling of men.

But if a body of men be actually assembled for the purpose of

by force a treasonable design, all those who perform any part,

minute, or however remote from the scene of action, and who are

leagued in the general conspiracy, are to be considered as traitors.

Bollman and Ex parte Swartwout, supra)



effecting

however

actually

(Ex parte



In treason by levying war, it is not necessary that there be a formal

declaration of the existence of a state of war.

It is not necessary that there be any formal declaration of the existence

of a state of war to justify the conclusion that those engaged in such

attempt are levying war and therefore guilty of treason. Actual hostilities

m a y determine the date of the commencement of war. (Justice Johnson,

dissenting; U.S. vs. Lagnason, 3 Phil. 495)



The war must be directed against the government.

The levying of war m u s t be with the intent to overthrow the government

as such, not merely to resist a particular statute or to repel a particular

officer. (3 Wharton's Criminal Law, 12th Ed.)

An organized attempt on the part of persons joined together in a band

to overthrow and destroy the established government is a levying of war

against the government and constitutes treason.

It matters not how vain and futile the attempt was and how impossible

of accomplishment. It is not necessary that those attempting to overthrow

the government by force of arms should have the apparent power to succeed

in their design in whole or in part. (U.S. vs. Lagnason, 3 Phil. 473)

Those who, during war, rise publicly to inflict an act of hate or revenge

upon the persons of public officers do not commit treason by levying war

because the public uprising is not directed against the government.



Is it necessary that the purpose of levying war is to deliver the

country in whole or in part to the enemy?

Yes. Levying war as an act of treason must be for the purpose of

executing a treasonable design by force. Although in stating the acts

constituting treason, Art. 114 uses the phrases (1) "levies war against"

the Government of the Philippines or (2) "adheres to" the enemies of the
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Art. 114



TREASON



Philippines, "giving them aid or comfort," it does not mean that adhering

to the enemies is required only in the second mode of committing treason.

Since levying war against the Government is also punished as rebellion,

there must be a difference between treason committed by levying war and

rebellion.



The levying of war must be in collaboration with a foreign enemy.

If the levying of war is merely a civil uprising, without any intention

of helping an external enemy, the crime is not treason. The offenders may

be held liable for rebellion under Art. 135 in relation to Art. 134 of this

Code.



Requirements of the second way or mode of committing treason.

In the second way or mode of committing treason, (1) adherence and (2)

giving aid or comfort to the enemy m u s t concur together. Adherence alone,

without giving aid or comfort to the enemy, is not sufficient to constitute

treason. And conversely, aid or comfort alone, without adherence, is not

treason.



Adherence to the enemy, defined.

The phrase "adherence to the enemy" m e a n s intent to betray. There is

"adherence to the enemy" when a citizen intellectually or emotionally favors

the enemy and harbors sympathies or convictions disloyal to his country's

policy or interest. (Cramer vs. U.S., 65 Sup. Ct. 918, April 23, 1945)



"Aid or comfort," defined.

The phrase "aid or comfort" m e a n s an act which strengthens or tends

to strengthen the enemy in the conduct of war against the traitor's country

and an act which weakens or tends to w e a k e n the power of the traitor's

country to resist or to attack the enemy. (Cramer vs. U.S., supra)



Adherence alone, without giving the enemy aid or comfort, does

not constitute treason.

The fact that the accused had friendly relations with the J a p a n e s e

during the war, openly revealing himself sympathetic to the cause of the

enemy and also believing in the invincibility of the J a p a n e s e Armed Forces

does not constitute in itself treasonable act as denned by law. The crime

of treason consists of two elements: (1) adherence to the enemy; and (2)

rendering him aid and comfort. (People vs. Tan, P.C., 42 O.G. 1263)
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TREASON



Art. 114



Emotional or intellectual attachment or sympathy to the enemy,

without giving the enemy aid or comfort, is not treason. (People vs Rbble

83 Phil. 1)



When there is no adherence to the enemy, the act which may do

aid or comfort to the enemy does not amount to treason.

The sale to the e n e m y of alum crystals and water pipes does not per

se constitute treason, because said articles or materials are not exclusively

for war purposes and their sale does not necessarily carry an intention on

the part of the vendor to adhere to the enemy. (People vs. Agoncillo, 80 Phil

33)

While the sale to the e n e m y of alum crystals and water pipes may do

aid or comfort to the enemy, if there is no evidence of intent to betray, the

person making the sale is not guilty of treason.



Giving information to, or commandeering foodstuffs for, the enemy

is evidence of both adherence and aid or comfort.

The defendant's act of giving information to the enemy constituted not

only giving aid and comfort, but also adherence to the enemy. (People vs.

Paar, 86 Phil. 864) The defendant's act of commandeering foodstuffs for the

Japanese soldiers is sufficient proof of adherence to the enemy. (People vs.

Mangahas, 93 Phil. 1113)



Extent of aid or comfort.

The aid and comfort m u s t be given to the enemy by some kind of

action. It m u s t be a deed or physical activity, not merely a mental operation.

It m u s t be an act that h a s passed from the realm of thought into the realm

of action.

troops,



The expression includes such acts as furnishing the enemy with arms,

supplies, information, or means of transportation.



In a broad sense, the law of treason does not prescribe kinds of social,

business and political intercourse between the belligerent occupants of the

invaded country and its inhabitants. In the nature of things, the occupation

of a country by the enemy is bound to create relations of all sorts between

the invaders and the natives. What aid and comfort constitute treason must

depend upon their nature, degree and purpose. To draw a line between

treasonable and u n r e a s o n a b l e assistance is not always easy. The scope of

adherence to the enemy is comprehensive, its requirement indeterminate.

As a general rule, to be treasonous, the extent of the aid and comfort

given to the enemies must be to render assistance to them as enemies and

not merely as individuals and, in addition, be directly in furtherance of
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Art. 114



TREASON



the enemies' hostile designs. To make a simple distinction: To lend or give

money to an enemy as a friend or out of charity to the beneficiary so that

he may buy personal necessities is to assist him as an individual and is

not technically traitorous. On the other hand, to lend or give him money to

enable him to buy arms or ammunition to use in waging war against the

giver's country enhances his strength and by the same count injures the

interest of the government of the giver. That is treason. (People vs. Perez,

83 Phil. 314-315)



The act committed need not actually strengthen the enemy.

It is not essential that the effort to aid be successful, provided overt

acts are done which if successful would advance the interest of the enemy.

(Cramer vs. United States, 65 Sup. Ct. 918, cited in People vs. Alarcon, 78

Phil. 733)

It is said there is aid and comfort no matter how vain or futile the

attempt may be, as long as the act committed tends to strengthen the

enemy. It is not the degree of success, but rather the aim for which the act

was perpetrated, that determines the commission of treason.



Commandeering of women to satisfy the lust of the enemy is not

treason.

"Commandeering" of women to satisfy the lust of Japanese officers or

men or to enliven the entertainments held in their honor w a s not treason

even though the women and the entertainments helped to m a k e life more

pleasant for the enemies and boost their spirit; he w a s not guilty any

more than the women themselves would have been if they voluntarily and

willingly had surrendered their bodies or organized the entertainments. The

acts herein charged were not, by fair implication, calculated to strengthen

the Japanese Empire or its army or to cripple the defense and resistance

of the other side. Whatever favorable effect the defendant's collaboration

with the Japanese might have in their prosecution of the war w a s trivial,

imperceptible and unintentional. (People vs. Perez, supra)



Specific acts of aid or comfort constituting treason.

The following are specific acts of aid or comfort:

1.



Serving as informer and active member of the J a p a n e s e Military

Police, arresting guerilla suspects in an attempt to suppress the

underground movement. (People vs. Fernando, 79 Phil. 719)



2.



Serving in the Japanese Army as agent or spy and participating

in the raid of guerrilla hideout. (People vs. Munoz, et al., 79 Phil.

702)



3.



Acting as "finger woman" when a barrio w a s "zonified" by the

Japanese, pointing out to the Japanese several men whom she

accused as guerillas. (People vs. Nunez, 85 Phil. 448)



4.



Taking active part in the m a s s killing of civilians by the Japanese

soldiers by personally tying the hands of the victims. (People vs

Canibas, 85 Phil. 469)



Being a Makapili constitutes an overt act of psychological comfort.

Being a Makapili is in itself constitutive of an overt act. The crime of

treason w a s committed if he placed himself at the enemy's call to fight side

by side w i t h h i m w h e n the opportune time came even though an opportunity

never presented itself. Such membership by its very nature gave the enemy

aid and comfort. The e n e m y derived psychological comfort in the knowledge

that he had on his side nationals of the country with which he was at war.

It furnished the e n e m y aid in that his cause w a s advanced, his forces

augmented, and his courage w a s enhanced by the knowledge that he could

count on m e n such as the accused and his kind who were ready to strike

at their own people. The practical effect of it was no different from that of

enlisting in the invader's army. (People vs. Adriano, 78 Phil. 563; People vs.

Villanueva, 92 Phil. 637)



Acceptance of public office and discharge of official duties under

the enemy do not constitute per se the felony of treason.

The mere acceptance of a public office and the discharge of the functions

and duties connected therewith, during the Japanese military occupation in

the Philippines, do not constitute per se the felony of treason. But admitting

that such acts were really of aid and comfort to the enemy, they can not be

punishable in this particular case, because there is no satisfactory proof of

the adherence of the accused to the cause of the enemy. (People vs. Alunan,

P.C., 43 O.G. 1288)



When there is adherence to the enemy.

But when the positions to which the accused was appointed were

not only highly responsible positions but also policy-determining, because

they denned the norm of conduct that all the offices and officials under

the departments he headed had to adopt and enforce, and helped in the

propagation of the creed of the invader, and the acts and utterances of

the accused while holding such position were an earnest implement to

such policy, the acceptance of public office and discharge of official duties

constitute treason. (People vs. Sison, P.C., 42 O.G. 748)
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