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CHARGING THE POOR: CRIMINAL JUSTICE DEBT &amp;

MODERN-DAY DEBTORS’ PRISONS

NEIL L. SOBOL *

ABSTRACT

Debtors’ prisons should no longer exist. While imprisonment

for debt was common in colonial times in the United States, subsequent constitutional provisions, legislation, and court rulings

all called for the abolition of incarcerating individuals to collect

debt. Despite these prohibitions, individuals who are unable to

pay debts are now regularly incarcerated, and the vast majority

of them are indigent. In 2015, at least ten lawsuits were filed

against municipalities for incarcerating individuals in modernday debtors’ prisons.

Criminal justice debt is the primary source for this imprisonment. Criminal justice debt includes fines, restitution charges,

court costs, and fees. Monetary charges exist at all stages of the

criminal justice system from pre-conviction to parole. They include a wide variety of items, such as fees for electronic monitoring, probation, and room and board. Forty-three states even

charge fees for an indigent’s “free” public defender. With expanding incarceration rates and contracting state budgets, monetary sanctions have continued to escalate. Additionally, many

states and localities are now outsourcing prison, probation, monitoring, and collection services to private companies, who add

additional fees and charges to the criminal justice debt burden of

defendants.

The impact of criminal justice debt is especially severe on the

poor and minorities as they are frequently assessed “poverty

penalties” for interest, late fees, installment plans, and collection.
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Often they have to decide between paying criminal justice debt

and buying family necessities. The deaths of Michael Brown in

Ferguson, Eric Garner in New York, and Freddie Gray in Baltimore have prompted renewed calls for investigation of the adverse treatment of the poor and minorities in the criminal justice

system. The fear of arrest, incarceration, and unfair treatment

for those owing criminal justice debt creates distrust in the system.

In February 2015, a class action complaint was filed against

the City of Ferguson asserting that the city’s jails had become a

“modern debtors’ prison scheme” that had “devastated the

City’s poor, trapping them for years in a cycle of increased fees,

debts, extortion, and cruel jailings.”1 Moreover, the Department

of Justice’s report on the Ferguson Police Department presents a

scathing indictment of a system apparently more concerned with

revenue collection than justice. Unfortunately, as illustrated by

recent lawsuits and investigations alleging debtors’ prisons in

Alabama, Colorado, Georgia, Louisiana, Mississippi, New

Hampshire, Ohio, Oklahoma, Tennessee, Texas, and Washington,

the abuses are not limited to Ferguson, Missouri.

The same concerns that led to the historical restrictions on

debtors’ prisons have risen again with the growth of modern-day

debtors’ prisons. Similar to the prisons in London during the

eighteenth and nineteenth centuries that were criticized for using

a privatized system that charged inmates for all services, including room and board, the current justice system improperly charges the poor. It is now time to revisit these concerns and implement effective restrictions to reduce the incidence of debtors’

prisons. To remedy these concerns, my Article proposes eliminating egregious sanctions, providing courts flexibility to base fines

on earning levels, and establishing procedures to enforce restrictions against incarcerating those who are truly unable to pay

their criminal justice debt.



1. Class Action Complaint ¶ 6, Fant v. City of Ferguson, No. 14:15-cv-00253 (E.D. Mo.

Feb. 8, 2015), http://equaljusticeunderlaw.org/wp/wp-content/uploads/2015/02/ComplaintFerguson-Debtors-Prison-FILE-STAMPED.pdf [hereinafter Ferguson Complaint].
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INTRODUCTION

Case 1: A woman is imprisoned along with her sick baby for failure to pay a $12 debt and court costs of $4.63. After more than

twenty days in jail, the infant is so sick that authorities remove

the child, and the child dies away from her imprisoned mom.

Case 2: A woman is sentenced to jail based on failure to pay fines

and fees related to the truancy of her children. She dies her first

night in prison.

Both cases are tragic. Both involve imprisonment for failure to pay

amounts owed. Both prompted calls for reforms. Case 1 is the story of
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Hannah Crispy, which occurred in Boston in 1820. 2 Case 1 and similar

cases helped trigger calls to end the use of prisons for the collection of

debt. 3 And states responded by passing laws to abolish the practice. 4

Case 2, however, is the story of Eileen DiNino of Berks County, Pennsylvania, and it occurred nearly 200 years after Crispy’s case. 5 In June

2014, DiNino, a fifty-five-year-old unemployed mother of seven kids,

agreed to a jail term of two days because she was unable to pay approximately $2000 in fines, fees, and court costs assessed against her because her

children had not attended school.6 Incarcerating parents for failure to pay

truancy fines is not uncommon in Berks County as over 1600 people have

been jailed for the offense since 2000. 7 More than sixty-six percent of the

jailed parents are women. 8 Typically, truancy fines are relatively small,

$75 or less; however, court costs and fees compound the amount due. 9

Costs and fees assessed against DiNino included charges for a “judicial

computer project,” constables, and postage. 10 As with Crispy’s tragic case,

DiNino’s case has also led to a call for alternatives to debtors’ prisons. 11



2. Karen Gross, Marie Stefanini Newman &amp; Denise Campbell, Ladies in Red: Learning

from America’s First Female Bankrupts, 40 AM. J. LEGAL HIST. 1, 35–36 (1996).

3. Id. at 35 n.190 (describing Colonel Richard M. Johnson’s use of Hannah Crispy’s story in

an 1832 speech to the U.S. Senate calling for the abolition of debtors’ prisons).

4. See Richard H. Chused, Married Women’s Property Law: 1800–1850, 71 GEO. L.J. 1359,

1402 n.232 (1983) (identifying that by the 1840s several states, including New Hampshire, Vermont, Connecticut, New York, New Jersey, Pennsylvania, Maryland, Delaware, North Carolina,

and Georgia had prohibited imprisonment for debt). Interestingly, states passed laws that specifically banned debtors’ prisons for women before passing similar restrictions for men. Id. at 1406–

07.

5. Maryclaire Dale, Woman Sentenced to Two Days for Truancy Fines Dies in Jail; Judge

(June

11,

2014),

Says

It

Was

His

Only

Option,

STARTRIBUNE

http://www.startribune.com/nation/262737551.html.

6. Id.

7. Id. The Pennsylvania Supreme Court has also ruled that truancy laws may apply to the

parents of kindergarteners. Commonwealth v. Kerstetter, 94 A.3d 991, 1005–06 (Pa. 2014).

8. Dale, supra note 5.

9. Id.

10. Id.

11. See Eric Owens, Mom of Seven Died in This Prison After Judge Jailed Her for Her Kids’

Excessive Truancy, DAILY CALLER (June 14, 2014), http://dailycaller.com/2014/06/14/mom-ofseven-died-in-this-prison-after-judge-jailed-her-for-her-kids-excessive-truancy/; Alan Pyke, Impoverished Mother Dies in Jail Cell over Unpaid Fines for Her Kids Missing School,

THINKPROGRESS (June 12, 2014), http://thinkprogress.org/economy/2014/06/12/3448105/motherdies-jail-cell-fines/. Bills calling for the establishment of “Eileen’s Law” have been introduced in

Pennsylvania’s House and Senate, and on February 25, 2015, the House unanimously approved its

proposal for Eileen’s Law. Dan Kelly, State House Approves ‘Eileen’s Law’, READING EAGLE

(Feb.

26,

2015),

http://readingeagle.com/news/article/state-house-approves-eileenslaw&amp;template=mobileart. Supporters hope that the bill will be presented to the governor before

January 2016. Dan Kelly, Key Senator Says Eileen’s Law Should Go to Gov. Tom Wolf by Year’s

End, READING EAGLE (June 10, 2015), http://readingeagle.com/news/article/key-senator-sayseileens-law-should-go-to-gov-tom-wolf-by-years-end.
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The issue of incarcerating indigents for failure to pay fines and fees is

not limited to Berks County, Pennsylvania, but is a national phenomenon

that has apparently accompanied the growth of mass incarceration in the

United States. 12 America leads the world in incarceration rates.13 Nearly

one-quarter of the prisoners in the world are in the United States, even

though more than ninety-five percent of the world’s population is outside

the United States. 14 Significant racial disparities exist in the prison population, with black males imprisoned at more than six times the rate of white

males. 15 Moreover, racial disparity in prisons is expected to continue, with

12. Katherine Beckett &amp; Alexes Harris, On Cash and Conviction: Monetary Sanctions as

Misguided Policy, 10 CRIMINOLOGY &amp; PUB. POL’Y 509, 524 (2011) (finding “nonpayment of

monetary sanctions leads to a significant number of warrants, arrests, probation revocations, jail

stays, and prison admissions in locales across the country”); see also AM. CIVIL LIBERTIES

UNION, IN FOR A PENNY: THE RISE OF AMERICA’S NEW DEBTORS’ PRISONS 50 (2010),

https://www.aclu.org/files/assets/InForAPenny_web.pdf (former county public defender in Ohio

estimating that “20 to 25 percent of all local incarcerations statewide are for fines and costs, while

about 50 percent of arrests are for fines and costs”). For a story discussing the growth in lawsuits

alleging that municipalities are operating debtors’ prisons, see Joseph Shapiro, Lawsuits Target

‘Debtors’

Prisons’

Across

the

Country,

NPR

(Oct.

21,

2015),

http://www.npr.org/2015/10/21/450546542/lawsuits-target-debtors-prisons-across-the-country

(identifying lawsuits filed in September and October 2015 in New Orleans, La.; Rutherford County, Tenn.; Biloxi and Jackson, Miss.; Benton County, Wash.; and Alexander City, Ala.). Additionally, on October 27, 2015, a federal lawsuit was filed against Austin, Texas alleging that the

city regularly jails indigent defendants for failure to pay legal financial obligations for misdemeanors, fails to provide them with counsel, and fails to conduct ability-to-pay hearings. Class

Action Complaint ¶¶ 1–2, Gonzales v. City of Austin, No. 15-cv-956 (W.D. Tex. Oct. 27, 2015),

https://assets.documentcloud.org/documents/2488534/complaint-against-austin.pdf.

13. Marie Gottschalk, The Past, Present, and Future of Mass Incarceration in the United

States, 10 CRIMINOLOGY &amp; PUB. POL’Y 483, 483 (2011) (describing the United States as “the

world’s warden, incarcerating a larger proportion of its people than any other country”).

14. INIMAI CHETTIAR, LAUREN-BROOKE EISEN &amp; NICOLE FORTIER, BRENNAN CTR. FOR

JUSTICE, REFORMING FUNDING TO REDUCE MASS INCARCERATION 3 (2013) (citing ROY

WALMSLEY, INT’L. CTR. FOR PRISON STUDIES, WORLD PRISON POPULATION LIST 3 (9th ed.

2011)),

http://www.brennancenter.org/sites/default/files/publications/REFORM_FUND_MASS_INCARC

_web_0.pdf. The general issue of mass incarceration is beyond the scope of this Article. For

more detailed information, see Gottschalk, supra note 13; NAT’L RESEARCH COUNCIL, THE

GROWTH OF INCARCERATION IN THE UNITED STATES: EXPLORING CAUSES AND CONSEQUENCES

2

(Jeremy

Travis,

Bruce

Western

&amp;

Steve

Redburn

eds.,

2014),

http://www.nap.edu/catalog/18613/the-growth-of-incarceration-in-the-united-states-exploringcauses.

15. CHETTIAR ET AL., supra note 14, at 9 (citing PEW RESEARCH CTR., KING’S DREAM

REMAINS AN ELUSIVE GOAL; MANY AMERICANS SEE RACIAL DISPARITIES 20 (2013),

http://www.pewsocialtrends.org/2013/08/22/kings-dream-remains-an-elusive-goal-manyamericans-see-racial-disparities/4/#incarceration-rate); Mae C. Quinn, Giving Kids Their Due:

Theorizing a Modern Fourteenth Amendment Framework for Juvenile Defense Representation, 99

IOWA L. REV. 2185, 2204 (2014) (referring to sources that document how “contemporary criminal

courts maintain a de facto caste system that has historically disenfranchised and dehumanized persons of color”). The general issue of disparate treatment of prisoners in the United States is beyond the scope of this Article. For more information, see JESSICA EAGLIN &amp; DANYELLE

SOLOMON, BRENNAN CTR. FOR JUSTICE, REDUCING RACIAL AND ETHNIC DISPARITIES IN JAILS:

RECOMMENDATIONS

FOR

LOCAL

PRACTICE

(2015),



2016]



CHARGING THE POOR



491



one-third of black males and one-sixth of Hispanic males born recently predicted to be incarcerated at some point in their lives. 16 In the last ten years,

the term “mass incarceration” has been used to describe the prison problem

in the United States. 17

While people are generally aware of the issue of mass incarceration,18

most also assume that debtors’ prisons no longer exist. 19 They believe that

debtors’ prisons are a relic of a past described by Charles Dickens. 20 Federal and state laws both restrict imprisonment for debt.21 Despite these prohibitions, incarceration for failure to pay continues. While prisons housing

only debtors no longer exist, individuals are still being incarcerated when

they are unable to pay their debts.22 The sources for incarceration based on

failure to pay vary and include administrative detention, civil contempt,

child support orders, and monetary obligations that the criminal justice system imposes. 23

This Article focuses on criminal justice debt. Criminal justice debt includes a broad range of items, also referred to as legal financial obligations

(“LFOs”). 24 The main categories of LFOs are fines, restitution charges, and

fees. 25 With increasing incarceration rates and growing budgetary concerns, LFOs have escalated dramatically over the last forty years. 26 Monehttps://www.brennancenter.org/sites/default/files/publications/Racial%20Disparities%20Report%

20062515.pdf; CHRISTOPHER HARTNEY &amp; LINH VUONG, NAT’L COUNCIL ON CRIME &amp;

DELINQUENCY, CREATED EQUAL: RACIAL AND ETHNIC DISPARITIES IN THE US CRIMINAL

JUSTICE SYSTEM (2009), http://www.nccdglobal.org/sites/default/files/publication_pdf/createdequal.pdf.

16. Gottschalk, supra note 13, at 483.

17. Oliver Roeder, Just Facts: Quantifying the Incarceration Conversation, BRENNAN CTR.

BLOG (July 16, 2014), http://www.brennancenter.org/blog/just-facts-quantifying-incarcerationconversation (describing the development of the term “mass incarceration”).

18. Id.

19. Beckett &amp; Harris, supra note 12, at 526.

20. Stephen J. Ware, A 20th Century Debate About Imprisonment for Debt, 54 AM. J. LEGAL

HIST. 351, 352–53 (2014); see e.g., CHARLES DICKENS, LITTLE DORRIT 41–42, 57, 383 (Barnes &amp;

Noble, Inc. 2009) (1857) (describing the Marshalsea debtors’ prison).

21. See infra notes 74–75 and accompanying text.

22. Beckett &amp; Harris, supra note 12, at 526.

23. Katherine Beckett &amp; Naomi Murakawa, Mapping the Shadow Carceral State: Toward an

Institutionally Capacious Approach to Punishment, 16 THEORETICAL CRIMINOLOGY 221, 234

(2012), http://tcr.sagepub.com/content/16/2/221.

24. Id. at 227; Wayne A. Logan &amp; Ronald F. Wright, Mercenary Criminal Justice, 2014 U.

ILL. L. REV. 1175, 1176−77.

25. See infra Part II.A.

26. Beckett &amp; Harris, supra note 12, at 512−13; Alexes Harris, Heather Evans &amp; Katherine

Beckett, Drawing Blood from Stones: Legal Debt and Social Inequality in the Contemporary

United States, 115 AM. J. SOC. 1753, 1756 (2010) (finding that “monetary sanctions are now imposed by the courts on a substantial majority of the millions of U.S. residents convicted of felony

and misdemeanor crimes each year”); Mary Fainsod Katzenstein &amp; Mitali Nagrecha, A New Punishment Regime, 10 CRIMINOLOGY &amp; PUB. POL’Y 555, 556–57 (2011) (observing that “the growth

of fines, fees, and other debts accompanied the trend line in the increase of incarceration since the
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tary charges now exist at all stages of the criminal justice process, including

pre-conviction, sentencing, incarceration, probation, and parole.27 Fees

have expanded to include a wide variety of charges purportedly to reimburse the costs of state and local entities. 28 The fees even cover constitutionally required services such as public defenders. 29 The system of using

fees has been labeled an “offender-funded” system. 30 Offender funding has

grown over the years, and several states now outsource prison, probation,

monitoring, and collection services to private companies.31 These companies may assess and collect fees, using the threat of incarceration for failure

to pay. 32

The growth in incarceration of individuals for failure to pay LFOs has

accompanied the increase in criminal justice debt. 33 Indigents are jailed or

imprisoned despite statutory and case law prohibitions against incarceration

based on their inability to pay their debts.34

As may be expected, the impact on the poor and minorities is especially severe. 35 A two-tiered system exists where those who can pay their

criminal justice debts can escape the system while those who are unable to

pay are trapped and face additional charges for late fees, installment plans,

and interest. 36 These extra charges have been referred to as “poverty penal-



early 1970s”); Joseph Shapiro, As Court Fees Rise, The Poor Are Paying the Price, NPR (May 19,

2014), http://www.npr.org/2014/05/19/312158516/increasing-court-fees-punish-the-poor.

For

example, the percentage of inmates with LFOs grew from twenty-five percent in 1991 to sixty-six

percent in 2004. Gerry Myers, Never Mind What the Constitution Says, Our Prison System Has

Run Amok, HUFFINGTON POST BLOG (June 24, 2014), http://www.huffingtonpost.com/gerrymyers/never-mind-what-the-const_b_5523165.html?view=screen. For more details, see infra Part

III.A.

27. Shapiro, supra note 26. For more details, see infra Part II.A.

28. Shapiro, supra note 26. For more details, see infra Part II.A.3.

29. Shapiro, supra note 26.

30. HUMAN RIGHTS WATCH, PROFITING FROM PROBATION: AMERICA’S “OFFENDERPROBATION

INDUSTRY

1

(2014),

FUNDED”

http://www.hrw.org/sites/default/files/reports/us0214_ForUpload_0.pdf.

31. HUMAN RIGHTS WATCH, supra note 30 (describing offender-funded probation systems);

Logan &amp; Wright, supra note 24, at 1193.

32. HUMAN RIGHTS WATCH, supra note 30, at 49. Typically, civil debt collectors may not

threaten arrest or imprisonment. 15 U.S.C. § 1692e(4) (2012).

33. Shapiro, supra note 26; see infra Part III.B.

34. Bearden v. Georgia, 461 U.S. 660, 671–73 (1983) (holding that the court should assess a

convict’s ability to pay before revoking probation for failure to pay fines or restitution); Shapiro,

supra note 26; see infra Part III.B.

35. Harris, Evans &amp; Beckett, supra note 26, at 1756 (finding “that penal institutions are increasingly imposing a particularly burdensome and consequential form of debt on a significant

and growing share of the poor”); see infra Part III.C.

36. AM. CIVIL LIBERTIES UNION, supra note 12, at 10; Shapiro, supra note 26 (describing the

practice of charging fees as one “that causes the poor to face harsher treatment than others who

commit identical crimes and can afford to pay”).
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ties.” 37 Ironically, those least able to pay wind up with more LFOs than

those who can pay their fines and fees upfront. 38 Additionally, the use and

threat of incarceration may be financially counterproductive, as the expenditures for arrest and incarceration may be more than the amounts assessed or ever collected from those unable to pay. 39

Even in situations where physical incarceration may not occur, the

poor and minorities often have LFOs that they are unable to pay and fear

that failure to pay may result in arrest and imprisonment. 40 The monetary

obligations and stigma from failure to pay reduce the likelihood of obtaining employment and force individuals to choose between necessities, including family support, and payment of their LFOs. 41 The threat of incarceration for unpaid LFOs may even encourage individuals to commit

crimes to obtain funds to avoid incarceration. 42

This Article examines the relationship between criminal justice debt

and the use of incarceration for failure to pay. Part I provides a brief history

of debtors’ prisons explaining how they began and the call for their abolition. Part II defines the sources of criminal justice debt and identifies the

general prohibitions designed to prevent the use of debtors’ prisons to recover criminal justice debt. Part III recognizes that, despite these prohibitions, courts are incarcerating indigent defendants for failure to pay criminal

justice debt. This Part describes the growth in criminal justice debt as well

as the resurgence of debtors’ prisons. It explains how the process has created a two-tiered system that adversely affects the poor and minorities, often

placing them in a never-ending cycle of poverty, and creating distrust in the

system. Furthermore, this Part identifies the conflicts of interest that exist

in the current system of assessing and collecting criminal justice debt.



37. ALICIA BANNON, MITALI NAGRECHA &amp; REBEKAH DILLER, BRENNAN CTR. FOR JUSTICE,

CRIMINAL

JUSTICE

DEBT:

A

BARRIER

TO

REENTRY

1

(2010),

http://www.brennancenter.org/sites/default/files/legacy/Fees%20and%20Fines%20FINAL.pdf.

38. AM. CIVIL LIBERTIES UNION, supra note 12, at 10.

39. Id. at 9 (“incarcerating indigent defendants unable to pay their LFOs often ends up costing much more than states and counties can ever hope to recover”); LAUREN-BROOKE EISEN,

BRENNAN CTR. FOR JUSTICE, CHARGING INMATES PERPETUATES MASS INCARCERATION 4–5

(2015),

https://www.brennancenter.org/sites/default/files/blog/Charging_Inmates_Mass_Incarceration.pdf.

40. Harris, Evans &amp; Beckett, supra note 26, at 1761–62.

41. Beckett &amp; Harris, supra note 12, at 517–23; see also FOSTER COOK, JEFFERSON

COUNTY’S COMMUNITY CORRECTIONS PROGRAM TREATMENT ALTERNATIVES FOR SAFER

COMMUNITIES, THE BURDEN OF CRIMINAL JUSTICE DEBT IN ALABAMA: 2014 PARTICIPANT

SELF-REPORT

SURVEY

24

(2014),

http://media.al.com/opinion/other/The%20Burden%20of%20Criminal%20Justice%20Debt%20in

%20Alabama-%20Full%20Report.pdf (reporting results from survey of Alabama residents with

criminal justice debt and showing that survey participants forwent necessities such as utilities,

groceries, and rent or mortgage payments in order to pay for criminal justice debt).

42. Katzenstein &amp; Nagrecha, supra note 26, at 566.
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