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Introduction 

 The decision of the European Commission (Commission) to activate the so-called 

‘Rule of Law Mechanism’ against Poland in January 2016, was significant for at least two 

reasons. First, it marked the first time that the Commission made use of the mechanism, 

which allows it to engage in a structured dialogue with a member state seen to be violating 

one of the European Union’s (EU) fundamental values: the rule of law. The second, and less 

obvious reason, for the significance of the decision, is that it marked the culmination of a 

process in which the Commission has emerged as an important actor in an area in which 

member states have sought to limit supranational involvement. This development is 

especially surprising considering that it has occurred during a time in which the 

Commission is widely believed to have lost influence over EU policy (Bickerton et al., 2015; 

185).  

The EU’s intergovernmental approach to the rule of law is most clearly manifested in 

Article 7 of the Treaty of the European Union (TEU), which allows the EU to penalize 

member states that fail to uphold any of the Union’s foundational values listed in Article 2 

TEU: respect for human dignity, freedom, democracy, equality, the rule of law and respect 

for human rights. Article 7 consists of two different mechanisms: A preventive mechanism, 

Article 7.1, which allows the European Council to give a formal warning to a member state in 

which there is a ‘clear risk of a serious breach’ of any of the foundational values, and a 

sanctioning mechanism, Article 7.2, which grants the European Council the ability to 

impose economic or political sanctions on a member state which is found guilty of a ‘serious 

and persistent’ breach of the values. Possible sanctions range from economic fines to a 
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suspension of a member state’s voting rights in the European Council, a factor that, along 

with the high institutional thresholds required to activate it, has resulted in the article 

becoming known as the ‘nuclear option’ (Nielsen, 2012). The Commission plays a limited 

role in both measures; while it has the ability to propose the application of both 

mechanisms, it is the member states that ultimately determine not only whether the use of 

either mechanism is warranted, but also the shape that an eventual punishment will take.      

The Rule of Law Mechanism, created by the Commission in 2014, represents a 

significant departure from the intergovernmental character of Article 7. It establishes a 

three-stage process in which the Commission, through a structured dialogue with a member 

state suspected of breaching the rule of law, determines whether or not there exists possible 

indications of threats to the foundational values of the EU. If the Commission deems it 

appropriate, it can then issue a set of recommendations to the member state. If the member 

state fails to cooperate, the Commission will then attempt to activate one of the two Article 

7 procedures. While it does not provide the Commission with any de facto new 

competences, the new mechanism does allow the Commission to independently identify 

and act upon cases it deems potentially problematic. In other words, it essentially allows the 

Commission to set the agenda when it comes to member state breaches of the rule of law. 

Prior to the creation of the mechanism, the Commission depended heavily on infringement 

proceedings in order to counter possible threats, procedures that allows it to initiate legal 

action against a member state that fails to fulfil a Treaty obligation. This procedure, 

however, can only be activated with regards to specific violations of EU law, not breaches of 

the values set out in Article 2TEU (Kochenov and Pech, 2015; 4).  
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 How can we best understand this shift from an intergovernmental approach to an 

approach in which the Commission plays a far more influential role? This paper will 

demonstrate that the Commission’s evolution in the area of the rule of law is best 

understood through a historical institutionalist lens. It will do so first by comprehensively 

tracing the process that led to the creation of the Rule of Law Mechanism and its 

subsequent application in Poland, focussing chiefly on the role of the Commission. Then it 

will apply three arguments based on the theories of rational, sociological, and historical 

institutionalism in order to establish which approach provides the most plausible 

explanation. Consequently, it will be determined that a historical institutionalist approach, 

with its emphasis on path dependence and critical junctures as significant factors, provides 

the most convincing account of the Commission’s institutional development. 

The paper proceeds accordingly. The first section will provide a review of recent 

literature on the Commission’s influence over EU policy. The second section will put forth 

three institutionalist arguments. The third section will account for the methodology used in 

the paper. The fourth section will then provide a historical overview of the events that led to 

the creation of the Rule of Law Mechanism. The fifth section will provide an analysis of the 

theoretical validity of the three institutionalist arguments. The conclusion discusses the 

paper’s findings and suggests possible avenues for further research.   

The Commission – a Story of Decline, Ascent, or Reinvention? 

Recent literature on European Integration has seen the re-emergence of the age-old 

debate between supranationalism and intergovernmentalism (see, for example, Dehousse, 

2015; Bickerton et al., 2015; Becker et al., 2016; Kassim et al., 2013). In its most recent 
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manifestation, however, the debate has taken on a more a sophisticated approach to the 

question of integration. Whereas in the past the debate framed the supranationalist-

intergovernmentalist dichotomy in terms of mutual exclusion – that is, the transfer of 

competences to a supranational institution necessarily resulted in the weakening of 

intergovernmental institutions and vice-versa – the recent literature has sought to develop 

more nuanced accounts of the concept of European integration. These new approaches 

highlight the subtler ways in which institutions can influence the path of integration, 

focussing on issues such as norms, political entrepreneurship, and strategic behaviour 

(Bickerton et al., 2015; 39-40).  A key component of the debate has focused on the power and 

influence of the EU’s executive body, the Commission. There seems to exist a general 

consensus in the literature that the Commission’s power and influence have declined during 

the past two decades. As one scholar has written: ‘By most accounts, the twenty plus years 

since the ratification of the Maastricht Treaty in 1993 have been an unhappy epoch in the 

life of the European Commission.’ (Bickerton et al., 2015; 185). Supporters of this view 

identify the Maastricht Treaty as the genesis of the Commission’s decline, as it empowered 

the European Parliament (EP) through the creation of the co-decision procedure, and 

ensured intergovernmental control over both the Common Foreign Security Policy and 

Justice and Home Affairs policy by placing them in pillars outside the EU community 

method (Nugent and Rhinard, 2015; 7). The creation of the co-decision procedure (now the 

ordinary legislative procedure), which increased the EP’s legislative powers significantly, 

putting it on a level-footing with the Council of the European Union in certain areas, meant 

that in order for the Commission’s proposals to be successful, they would now need the 

approval of both the EP and a qualified majority in in the council, resulting in the 
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Commission playing  ‘a significantly smaller role in determining the final content of 

legislation’ (Tsebelis and Garrett, 2000; 25-26).  

The ‘decline of the Commission’ thesis has perhaps found its most notable expression 

in what has been labelled as the ‘new intergovernmentalism’. Proponents of this approach 

have argued that European integration in the post-Maastricht period has taken place 

‘without supranationalism’ (Bickerton et al., 2015; 1), and that member states have ‘resisted 

further significant and lasting transfers of ultimate decision-making power to the 

supranational level along traditional lines’ (ibid; 4). These tendencies have  only been 

accentuated by the recent Euro crisis, which has led to a further strengthening of 

intergovernmental institutions, especially the European Council (Fabbrini and Puetter, 2016; 

482). This theoretical approach highlights three features of recent European integration as 

having a detrimental effect on the power of the Commission. First, it is argued that member 

states, in their attempt to accomplish further integration without delegating further powers 

to supranational institutions such as the Commission and the European Court of Justice 

(ECJ), have opted for the creation of so-called de novo bodies instead. These bodies are 

defined as ‘newly created bodies that often enjoy considerable autonomy by way of 

executive or legislative power and have a degree of control over their own resources’ (ibid; 

3), examples of which include the European External Action Service and European Banking 

Authority. Second, deliberation and consensus have become the ‘dominant behavioural 

norms’ (ibid; 2) in the EU, a development that has resulted in the European Council 

becoming increasingly powerful at the expense of the Commission. The authors note that 

the European Council has been convening far more often, emerging as the ‘centre for 

governing major new areas of EU activity and crisis management’ (ibid). Consequently, the 
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Commission has been forced to become far more timid in its ambitions and actions, as it 

needs to be more attuned to the preferences of the member states. Third, and finally, it is 

argued that, as a result of a decline in the use of the Community method, which is the 

legislative process under which the Commission’s power is strongest, the Commission’s 

influence over EU legislation has been further weakened (ibid; 3-4).   

This approach has not gone unchallenged, however, with some scholars contending 

that proponents of the new intergovernmentalism tend to exaggerate or misrepresent the 

extent to which the Commission has lost power and influence, and others dismissing the 

premise entirely. Nugent and Rhinard (2016; 13) claim that arguments regarding the 

Commission’s supposed decline tend to focus solely on its formal powers, thereby ignoring a 

variety of informal resources it has at its disposal, such as ‘the perception of it as a near 

neutral facilitator’ and ‘its command of expert and technical information.’  The authors find 

that while the Commission’s function as agenda-setter might have ‘been marginally 

diminished,’ (ibid; 13) both its legislative and executive functions have actually been 

strengthened in recent years. In terms of executive functions, the Commission has been 

significantly strengthened by the Fiscal Compact Treaty which, among other things, assigns 

the Commission the task of monitoring national economic performances (ibid; 11), while its 

legislative function has been empowered as a result of the Commission’s ability to consider 

‘the framing and timing’ of its proposals, as well as its role in negotiating compromises on 

EU legislation (ibid; 13).           

Other scholars have taken more of a focussed approach to the debate, limiting their 

analyses to the role of the Commission during the financial crisis. As is the case with the 

debate surrounding the new intergovernmentalism, however, scholars have reached 
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somewhat contradictory conclusions. Bauer and Becker (2014; 225) argue that the 

Commission has emerged as the ‘unexpected winner’ of the financial crisis, as it has been 

‘entrusted with ever more implementation tasks in the economic governance architecture.’ 

The Commission’s role in the European Financial Stabilisation Mechanism (EFSM) and the 

European Financial Stability Facility (EFSF) are highlighted as examples of this trend. 

Dehousse (2015; 22), meanwhile, has gone so far as to argue that the crisis has resulted in ‘a 

substantial reinforcement of supranational institutions’ (Dehousse, 2016; 618). According to 

Dehousse, the Commission has been able to act as a policy entrepreneur, taking advantage 

of a ‘window of opportunity to push for its favourite solutions’ (ibid; 627). This component, 

combined with support from ‘key private actors, such as multinational banks and the 

amorphous “financial markets”’ meant that the Commission, in collaboration with the 

European Central Bank (ECB), was able to ensure that the EU’s response to the financial 

crisis involved the strengthening of supranational institutions (ibid). Dehousse concludes 

that while the most important decisions have indeed been made by the European Council, 

the result of these decisions have led to an unequivocal strengthening of the supranational 

institutions (ibid; 628).  

In contrast, da Conceição-Heldt (2015; 97-98) has found that the financial crisis has 

led to a ‘subtle disempowerment’ of the Commission, a process that has taken place along 

three dimensions; the creation of the European Stability Mechanism, increased oversight of 

the Commission by the International Monetary Fund and the ECB, and the creation of 

mechanisms such as the Single Supervisory which fall under the ECB’s authority. Hodson 

(2013; 312), meanwhile, has argued that the Commission, due to a combination of the 

political preferences of its then President, José Manuel Barroso, and member state 
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preferences, largely failed to capitalise on the crisis, opting instead for a far more cautious 

approach which did not result in the acquisition of new competences.  

Finally, a third group of scholars (Becker et al., 2016) have argued that rather than 

simply framing the evolution of the Commission’s influence in terms of decline or ascent, a 

more nuanced approach is needed, as the supranationalist-intergovernmentalist dichotomy 

risks obscuring a ‘new hybrid form of governance drawing from both political 

intergovernmentalism and technocratic supranationalism’ (Crespy and Menz, 2015; 765). 

This approach asserts that rather than conceptualising the Commission’s role in European 

integration in the traditional sense—that is, the ‘expansionist and interventionist ways of 

the past’—scholars should be more attentive to ‘less intrusive ways’ (Becker et al., 2016; 

1026) in which the Commission can exert influence on EU policy. Advocates of this approach 

also highlight the ‘presidentialisation of policy control,’ defined as the strengthening of the 

Commission Presidency, as playing a significant role in the evolution of the Commission 

(Becker et al., 2016; 1015). According to this observation, the President of the Commission is 

playing an increasingly important role in adapting the Commission’s role during times of 

growing Euroscepticism, a development which has resulted in a ‘a more discriminating, 

disciplined and measured approach to policy’ (ibid).              

As the above overview demonstrates, the debate regarding the power of the 

Commission has produced a wealth of insights into the factors that influence the 

institutional dynamics of the EU. This paper will contribute to the debate in two important 

ways. First, it will do so by focussing on the role of the Commission in the area of rule of law, 

an area that has received scant attention in the literature. As can be seen above, the main 

focus of the debate has been on economic governance and the Commission’s role in shaping 
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the EU’s response to the financial crisis, and while this area is certainly of considerable 

importance, the debate would benefit greatly from expanding its attention to other areas of 

EU legislative activity. Second, this paper, by focusing on the rule of law in member states, 

will follow the proposition of Schimmelfennig (2015; 728) who has suggested that the way 

forward is to focus on the relationship between the dynamics of new intergovernmentalism 

and ‘core state powers,’ areas closely linked to state sovereignty and national identity.      

Theoretical Frameworks to Explain the Evolution of the Commission 

 By drawing on the insights from the three new institutionalisms – rational 

institutionalism, historical institutionalism, and sociological institutionalism – it becomes 

possible to put forth three different arguments for explaining how the Commission, through 

its creation of the Rule of Law Mechanism, came to occupy a central position in an area in 

which member states have historically sought to resist supranational involvement. 

Rational Institutionalism    

According to Hall and Taylor (1996; 944), there are four notable features of the 

rational institutionalist approach. First, rational institutionalism is based on the assumption 

that actors have fixed preferences, and that they aim to maximize the probability of 

attaining these preferences. Second, rational institutionalism conceives of politics as a series 

of collective action problems, events in which multiple actors would benefit from a specific 

action, the cost of which, however, dissuades the individual actors from pursuing the action 

by themselves. Third, rational institutionalists expect individuals to act in a strategic 

manner which is informed by said individual’s expectations and awareness of other actors’ 
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behaviour. Fourth and finally, rational institutionalism is based on the notion that 

institutions are created as a result of a ‘voluntary agreement by the relevant actors,’ and that 

institutions endure only if they produce more benefits than alternative institutional 

structures (ibid; 945).      

Based on the observations put forth above, it becomes apparent that a rational 

institutionalist perspective would suggest that the transformation of Commission’s role can 

best be explained by focusing on the Commission’s own preferences, as well as its awareness 

of the member states’ preferences. Such an approach would expect the emergence of the 

Commission as the guardian of the rule of law in the EU to be the result of the European 

Council reacting to the persistent problem of member states breaching the rule of law, a 

problem that existing legislation has failed to adequately address. The Commission, well 

aware of the member states’ predicament, has then sought to maximize its competences by 

proposing a possible solution to the problem. 

Rational institutionalist argument: The creation of the Rule of Law Mechanism is the result 

of an attempt by the Commission to maximise its competences in response to the multiple 

challenges in the area of the rule of law, an endeavour it has pursued in a highly strategic 

manner. Furthermore, it is a process that has been supported and overseen by the member 

states, who consider the Commission the relevant institution to safeguard the rule of law in 

the EU.      

Sociological Institutionalism    

 Sociological institutionalism stresses the importance of factors such as culture, 

norms, and symbols in the study of institutions. It does so in three key ways (Hall and 
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Taylor, 1996; 947). First, sociological institutionalism defines institutions in a radically 

different fashion than the other new institutionalist approaches. It considers elements such 

as ‘symbol systems, cognitive scripts, and moral templates’ (ibid) just as important as formal 

elements such as procedures and rules. Second, institutions affect individuals not only by 

providing instructions or laws, but also by forming the norms and values to which 

individuals may aspire. Third, social institutionalism conceives of institutional change as a 

process in which institutions seek to enhance their legitimacy.   

 A sociological institutionalist approach will therefore predict that the Commission’s 

growing influence is the result of the its growing commitment to certain norms and values, 

such as those listed in Article 2 TEU; human dignity, freedom, democracy, equality, the rule 

of law, and respect for human rights. In a time when the EU is facing what can best be 

described a ‘crisis of public confidence’ (Emmott, 2015), the Commission, as the guardian of 

the treaties, has sought to increase the democratic legitimacy of the EU by ensuring that 

member states respect the foundational values of the EU.       

 Sociological institutionalist argument: The empowerment of the Commission in the area of 

promotion of the rule of law is best explained in terms of an evolution in its commitment to 

the principles listed in Article 2 TEU. By asserting its role as the guardian of the treaties, the 

Commission’s intentions are twofold; to stress that the rule of law is a principle which lies at 

the heart of the foundations around which the Union is built, and to increase the 

democratic legitimacy of the EU. 
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Historical Institutionalism   

 Historical institutionalism approaches the study of politics by focussing on ‘real -

world empirical questions, its historical orientation, and . . . the ways in which institutions 

structure and shape behaviour and outcomes’ (Steinmo, 2013; 188). As is the case with 

rational institutionalism, one can highlight four distinct elements of historical 

institutionalism that sets it apart from the other new institutionalisms (Hall and Taylor, 

1996; 938). First, historical institutionalists consider both strategic behaviour, which is 

rational and instrumental in nature, and sociological behaviour, which is inspired by factors 

such as the ideas and beliefs held by actors, to be meaningful factors in explaining the 

development of institutions. Second, historical institutionalism is apprehensive of any 

power asymmetry that may evolve as a result of the actions of institutions. Third, they 

emphasize the importance of path dependency, unintended consequences, and critical 

junctures in institutional development. Fourth, historical institutionalists seek to integrate 

ideational components into the study of institutions, highlighting the importance of factors 

exogenous to institutions, such as ‘socioeconomic development and the diffusion of ideas’ 

(ibid; 942), and the ways in which they may affect their development.     

 A historical institutionalist approach to the role of the Commission would thus focus 

on how the EU’s initial formulation of legislation pertaining to the rule of law, the highly 

intergovernmental Article 7, has limited its ability to respond to the numerous breaches of 

the rule of law in member states. Such an approach would also emphasize the role of critical 

junctures – that is, significant events that somehow disrupt the status quo and bring about 

considerable institutional change – as having an important influence on the Commission’s 

role in the area of the rule law. Thus, it should be possible to trace the development of the 
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Commission’s role through one or more key events that have caused significant policy 

change. 

 Historical institutionalist argument: The empowerment of the Commission in the area of 

the maintenance and promotion of the rule of law can best be understood by focussing on 

how the EU’s original formulation of Article 7 has constrained its ability to develop a more 

effective solution to the rule of law crises. The Commission, seizing upon a window of 

opportunity created by the member states’ inability to address the crises, has proceeded to 

propose its Rule of Law Mechanism as a possible solution, carving out a more influential 

role for itself in the process. 

Methodology  

 In order to construct the analytical narrative to which the three above-mentioned 

arguments will be applied, this study will mainly rely on the methodological approach 

known as process tracing. Defined as ‘the systematic examination of diagnostic evidence 

selected and analysed in light of research questions and hypotheses posed by the 

investigator,’ process tracing is a method that involves an in-depth analysis of a single case 

with the intent of ‘describing political and social phenomena and to evaluating causal 

claims’ (Collier, 2011; 823). In other words, it is a method that seeks to emphasize the casual 

process(es) that produces certain outcomes. Once the processes have been emphasized, the 

researcher is then able to test selected theories for their predictive adequacy. As i t helps the 

researcher to uncover ‘the preferences and perceptions of actors, their purposes, their goals, 

their values and their specifications of the situations that face them’ (Vennesson, 2013; 233), 

process tracing is well suited for research concerning institutional change and interaction.  
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By tracing the sequence of events that led to the Commission occupying a central 

position in an area in which member states have resisted supranational involvement, this 

paper will put forth an account that begins with negotiations surrounding the Treaty of 

Amsterdam, and culminates in the Commission activating the Rule of Law Mechanism in 

relation to Poland. As the efficacy of process tracing is highly dependent on the ability to 

‘take good snapshots at a series of specific moments’ (Collier, 2011; 824), the narrative will be 

divided into three different sections, each framed around important events that have been 

crucial in shaping EU legislation in the area of the rule of law. The first section stretches 

from the negotiations surrounding the Treaty of Amsterdam to the signing of the Treaty of 

Nice, covering the so-called Haider affair in between. The second section will focus on the 

Commission’s role during the three events that constituted what former Justice 

Commissioner Viviane Reding described a ‘true rule of law crisis’ (Reding, 2013a); the 2010 

Roma Crisis in France, the Hungarian crisis that began in late 2011, and the 2012 Romanian 

Constitutional Crisis. The third and final section will describe the events surrounding the 

Commission’s creation of the Rule of Law Mechanism and its subsequent application against 

Poland in early 2016. The tracing will rely on a thorough reading of a wealth of different 

sources, including official EU documents, speeches by relevant officials, scholarly articles, 

and miscellaneous journalistic accounts. 

The Commission and the Rule of Law 

From Amsterdam to Nice 

The need for a mechanism that would allow the EU to punish member states that fail 

to maintain the rule of law first arose out of concerns related to the Eastern enlargement of 
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the Union. The prospective addition of numerous Eastern European countries which had 

only recently come to democratic rule propelled the European Union to explore possible 

ways of safeguarding the rule of law within member states, in order to prevent the risk of 

democratic regression in the future (Sadurski, 2009; 388). At the 1994 Corfu-Summit the 

European Council established a Reflection Group which was to prepare a report focussing 

on, among other issues, ‘possible improvements in a spirit of democracy,’ for the 1996 

Intergovernmental Conference (European Council, 1994). The report recommended the 

creation of a sanctioning mechanism that could be used in ‘the case of any state seriously 

violating human rights and democracy’ (European Council, 1995. Quoted in Sadurski, 2009; 

390), with sanctions ranging from fines to suspension of EU membership. The Reflection 

Group’s report was greeted with a positive response by the member states, four of which 

made the issue a priority in their position papers (ibid; 392). It quickly became obvious, 

however, that the member states were not interested in creating a mechanism that would be 

beyond their own control. The negotiations centred around such details as the minimum 

threshold of member states needed for the different stages of the process, with the role of 

the Commission barely being discussed (ibid; 393-394). Consequently, the version of the 

sanctioning mechanism that the member states ultimately agreed upon took a decidedly 

intergovernmental form. Article 7 of the Treaty on European Union, as it became known, 

allows the European Council, on a proposal from either the Commission or one-third of the 

member states, and after obtaining permission from the EP (by a two-thirds majority of the 

votes cast and an absolute majority of Members), to unanimously (without taking into 

consideration the vote of the offending member state) determine whether a ‘serious and 

persistent’ breach of the EU’s foundational values has occurred. After the determination has 
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been made, the Council of the European Union (the Council) then determines by qualified 

majority whether and what sanctions are enforced. The fact that the application of the 

article can also be proposed by one-third of the member states, means that, in theory, the 

entire process could be carried out without any involvement of the Commission. Thus, from 

the very outset, the European Council was eager to ensure that member states remained 

well in control of any EU legislation in the area of the rule of law, leaving the Commission 

with little influence over the process.   

The EU’s newfound dedication to the rule of law was put to the test only two and a 

half years after the creation of Article 7. The 1999 Austrian Election resulted in a right-wing 

populist party, the Freedom Party of Austria (FPÖ), entering into government for the first 

time, as part of a coalition with the centre-right Austrian People’s Party. The FPÖ’s rise to 

power provoked unprecedented reactions from the remaining fourteen EU member states 

(the EU-14), who decided to downgrade their bilateral relations with Austria to a purely 

technical level (ibid; 955-956).  The EU-14’s decision to impose sanctions was based on the 

charge that the FPÖ, with its allegedly xenophobic and racist political views, failed to ‘abide 

by the essential values of the European family’ (Merlingen, Mudde and Sedelme ier, 2001; 

65). Especially controversial was the leader of the FPÖ at the time, Jörg Haider, who had a 

history of expressing views considered both xenophobic and anti-Semitic (Glass, 1999). 

While Haider, in an attempt to counter international criticism, was quick to resign from the 

newly-formed government, he was still expected to continue to play an important role for 

the party behind the scenes (Happold, 2000; 957). While the sanctions of the EU-14 were 

purely unilateral, and therefore not attributable to the EU as such, the active involvement of 

Portugal, who held the EU Presidency at the time, did occasionally blur this distinction 
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(Sadurski, 2009; 400-401). The sanctions were planned and executed without the 

consultation of the Commission, which, in contrast to the EU-14, decided to maintain 

working relations with the Austrian government ‘unless and until it breached European 

Treaty provisions on human rights’ (ibid). As the conflict went on, however, the 

Commission became increasingly frustrated with the actions of the EU-14. The then 

President of the Commission, Romano Prodi, criticised the sanctions, stating: ‘I do not think 

in general that sanctions in such cases give better results than those achieved in a serious in-

depth dialogue’ (Osborn and Connolly, 2000). The EU eventually decided to create a 

committee of ‘three wise men’ whose mandate it was to determine whether or not Austria 

was complying with the ‘common European values’ (Sadurski, 2009; 405). Unsurprisingly, 

the committee found no evidence that Austria had breached any of the conventions 

pertaining to human rights, and it recommended that the EU-14 sanctions, which it 

described as ‘counterproductive,’ be lifted immediately (Brussels, 2000). The sanctions were 

lifted in September, lasting only 8 months. 

The debacle surrounding the situation in Austria, as well as the EU’s uncoordinated 

response to it, exposed the fact that the EU still lacked adequate tools to handle a crisis 

relating the rule of law, let alone a common understanding of what could be categorized as a 

‘serious and persistent’ breach of the EU’s foundational values. In its report on the events in 

Austria, the ‘wise men committee’ had suggested a refinement of the Article 7 mechanism, 

recommending the addition of a preventive mechanism (Sadurski, 2009; 409). Such a 

mechanism would allow the European Council to give the EU country concerned a warning 

before a breach has actually materialised, providing Article 7 with much needed flexibility. 

The European Council took the suggestion to heart, and during the negotiations 



Candidate Number: W26634 

 

 

22 

surrounding the 2001 Treaty of Nice, the creation of a preventive mechanism became a 

priority. As with creation of the sanctioning mechanism of Article 7, however, it was clear 

that member states were unwilling to significantly empower supranational institutions, 

especially the Commission. Consequently, the version of the preventive mechanism that 

appeared in the Treaty of Nice, once again limited the influence of the Commission to that 

of the right of initiative. Most interesting, however, is the fact that the Commission itself did 

not even attempt to secure more influence over the process; the version of the preventive 

mechanism that the Commission proposed did not envisage a more influential role for itself 

(ibid; 412). The preventive mechanism that appeared in the Treaty of Nice allows the 

European Council, on a proposal from either one-third of the member states, the 

Commission, or the EP, to determine, by a qualified majority and after obtaining permission 

from the EP (by a two-thirds majority of the votes cast and an absolute majority of 

Members), a ‘clear risk of a serious breach’ by a member state of the EU’s foundational 

values. Following such a determination, the Council will issue recommendations to the 

offending member state. Thus, with the creation of what was termed Article 7.1 – the 

preventive mechanism - and Article 7.2 – the sanctioning mechanism – EU legislation in the 

area of the protection of the rule of law in EU member states had become unmistakeably 

intergovernmental, with the Commission playing only a constrained role in the process. 

A ‘True Rule of Law Crisis’ 

Between 2010 and 2013, the EU was faced with serious violations of the rule of law in 

three member states: France, Hungary, and Romania. Whereas the events in both France 
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and Romania have been described as ‘one-offs,’ the situation in Hungary involved ‘systemic, 

frontal attacks’ on the values embodied in the EU treaties. (Batory, 2016; 10-11).   

    In the summer of 2010, the French President, Nicolas Sarkozy, announced a war on 

crime, a campaign which included the systematic removal of Roma encampments and the 

subsequent expulsion of their inhabitants (Davies, 2010). The Commission reacted strongly 

to the campaign, with Justice Commissioner Reding stating that she was ‘appalled by a 

situation which gave the impression that people are being removed from a Member State of 

the European Union just because they belong to a certain ethnic minority’ (Reding, 2010a). 

While the French government tried to assure the Commission that the target of the 

campaign was not a specific ethnic group, but rather crime as such, a leaked memo from the 

French interior ministry revealed that the Roma minority was being targeted specifically 

(Willsher, 2010). The Commission announced that it intended to launch an infringement 

proceeding against the French government based on its discriminatory application of the 

Citizens Rights Directive 2004/38/EC, which guarantees citizens freedom of movement 

within the EU (Reding, 2010). Hours before the deadline set by the Commission, France 

submitted evidence of its intention to ensure that the directive would be fully transposed, 

thereby satisfying the demands of the Commission (Batory, 2016; 7).  Justice Commissioner 

Reding declared that the episode had proven the ‘good functioning of the European Union 

as a Community governed by the rule of law’ (Reding, 2010b).  

In Hungary, an overwhelming victory for Viktor Orbán’s Fidesz in the 2010 

parliamentary election resulted in the party securing a two-thirds majority in the Hungarian 

parliament. Fidesz, empowered by its electoral success, proceeded to ‘disable’ the existing 

constitution, replacing it with a ‘new constitutional order using only ideas and votes from 
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Fidesz’ (Bánkuti, Halmai and Scheppele, 2012; 139). The severity of the Hungarian 

government’s actions was evidenced by the fact that the Commission indicated its readiness 

to activate Article 7 if necessary (Nielsen, 2012). However, the Commission ultimately 

decided to limit its actions to the use political pressure and the initiation of infringement 

proceedings. The first round of infringement proceedings, announced in January 2012, 

targeted three specific laws; a law that was seen to limit the independence of the Hungarian 

Central Bank; a law that gave the Hungarian government control of the agency responsible  

for protecting the data of Hungarian citizens; and a law that had lowered the mandatory 

retirement age of Hungarian judges (Spiegel, 2012). While the Hungarian government 

eventually scrapped the law limiting the independence of the central bank, the two other 

infringement proceedings went to the ECJ, where the Commission won both cases (Batory, 

2016; 9). In 2013, the Commission launched another round of infringement proceedings 

against the Hungarian government. This round of proceedings concerned laws relating to 

the restriction of the publication of political advertisements, the ability of the government 

to transfer pending cases from one court to another, and the introduction of a tax that 

would be levied on Hungarian citizens in the case of the government being fined for 

breaching EU law (Reding, 2013b). This time around, the Hungarian government was quick 

to give in to the demands of the Commission, and duly removed the controversial 

provisions. Justice Commissioner Reding declared herself satisfied with the result, stating 

that Hungary had ‘respected the legal views of the Commission and has brought its 

constitution back in line with EU law’ (Reding, 2013a). However, the Commission’s 

declaration of victory seemed premature; while it is true that the Commission was able to 

prevent specific pieces of legislation from being passed, it was ultimately unable to prevent 
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Fidesz’s ‘campaign to tailor the country’s constitutional order to the party’s partisan 

interests’ (Batory, 2016; 9). 

In July 2012, the Romanian government fell in a no-confidence vote, and was replaced 

by a new government headed by the so-called Social Liberal Union coalition. The new Prime 

Minister, Victor Ponta, took advantage of his new position in order to intensify his long-

standing conflict with the Romanian President, Traian Băsescu. Băsescu was accused of 

abusing his powers, and the new government quickly used its parliamentary majority in 

order to secure his impeachment (The Guardian, 2012).  The participation threshold for the 

referendum required to impeach Băsescu was lowered, the Constitutional Court had its 

powers curtailed, and the speakers of both houses, as well as the ombudsman, were all 

suspended (Batory, 2016; 10). All of these changes were carried out through emergency 

decrees. The Commission’s response to the events was swift and strong. In a report 

concerning Romania’s compliance under the Cooperation and Verification Mechanism 

(CVM) - a post-accession measure created by the Commission to counter corruption in 

Bulgaria and Romania - that was published only weeks later, the Commission stated that the 

actions of the Romanian government raised ‘serious doubts about the commitment to the 

respect of the rule of law’ (European Commission, 2012; 3). The Commission announced that 

the CVM would remain in place in Romania, thereby further diminishing the likelihood of 

Romania being granted membership in the Schengen area in the near future (Sedelmeier, 

2013; 113). The Romanian government reacted to the Commission’s threats by immediately 

reversing the decrees and reinstating President Băsescu, thereby securing an important 

victory for the Commission. The Commission had, according to Justice Commissioner 

Reding, brought ‘the constitutional conflict to an end’ (Reding, 2013a). 
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The Creation of the Rule of Law Mechanism and the Case of Poland  

  The Commission’s responses to the crises in France, Hungary, and Romania yielded 

somewhat mixed results. While the Commission successfully secured respect for the rule of 

law in Romania and France, it ultimately failed to counteract the Hungarian government’s 

undermining of the foundational values of the EU. While the Commission publicly declared 

itself satisfied with the results, its actions seemed to suggest that it considered the use of 

infringement proceedings as a tool against rule of law violations an untenable approach. In 

his 2012 state of the union, the then Commission President José Manuel Durão Barroso 

declared that the EU needed a new set of tools and not just the ‘the alternative between the  

"soft power" of political persuasion and the "nuclear option" of article 7 of the Treaty’ 

(Barroso, 2012). Only 5 days after Barroso’s state of the union, the so-called Future of Europe 

Group, a group consisting of the foreign ministers from 11 EU member states, published a 

report in which they put forth a number of proposals ‘designed to address the challenges 

that Europe is facing’ (Future of Europe Group, 2012; 1). Among other things, the report 

suggested the creation of a ‘light mechanism . . . enabling the Commission to draw up a 

report in the case of concrete evidence of violations of the values under Article 2’ (ibid; 9). 4 

of the 11 foreign ministers restated their support for the idea in a letter sent to the 

Commission President 6 months later, stressing that the ‘Commission as the guardian of the 

Treaties should have a stronger role’ (Westerwelle, Søvndal, Timmermans, and Tuomioja, 

2013). The Commission was quick to welcome the suggestion, with both President Barroso 

and Justice Commissioner Reding endorsing the foreign ministers’ recommendation 

(Barroso, 2013; Reding, 2013a). 18 months after the publication of the Future of Europe’s 

report, the Commission announced the creation of a ‘new EU Framework to strengthen the 
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Rule of Law’ (European Commission, 2014). This ‘Rule of Law Mechanism,’ as it is also 

known, establishes a three-stage process in which the Commission, through dialogue with 

the member state concerned, is able to assess whether ‘there are clear indications of a 

systemic threat to the rule of law’ (ibid; 7). If the Commission deems it appropriate, it can 

then issue recommendations to the member state. If the member state fails to cooperate, 

the Commission will then ‘assess the possibility of activating one of the mechanisms set out 

in Article 7’ (ibid; 8).  

As the new Rule of Law Mechanism does not provide the Commission with any new 

de facto competences, it was established without the involvement and consent of the 

European Council or any other EU institution. However, while the genesis of the new 

mechanism may have indirectly stemmed from the member states themselves – it was, after 

all, based on a suggestion from 11 foreign ministers – the Commission’s decision to establish 

it did not escape controversy. The European Council’s legal service issued an opinion in 

which it expressed severe doubts as to the legality of the Commission’s new mechanism 

(Council of the European Union, 2014a). Furthermore, the European Council, in what can 

only be interpreted as an apparent demonstration of dissatisfaction with the Commission’s 

actions, decided to pursue its own approach to the question of the rule of law in EU member 

states. In December 2014, it established a so-called ‘rule of law dialogue,’ an annual event in 

which member states will meet in order to establish ‘a dialogue among all Member States 

within the Council to promote and safeguard the rule of law’ (Council of the European 

Union, 2014b). The language used to describe this rule of law dialogue – ‘it is based on the 

principles of objectivity, non discrimination and equal treatment of all Member States,’ and 

follows an ‘inclusive approach’ (ibid) – suggests that the European Council once again 
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attempted to pursue a far more intergovernmental approach to the issue. The first rule of 

law dialogue took place in November 2015, and focused on how member states could combat 

anti-Semitism and anti-Islam hate more effectively (Council of the European Union, 2015), 

thereby avoiding matters directly related to the recent rule of law crises.       

Despite these apparent signs of disproval from the member states, however, the 

Commission did not hesitate to active the Rule of Law Mechanism when provided with the 

opportunity. In late 2015, a newly elected Polish government passed a number of laws that, 

among other things, undermined the independence of the constitutional court, and gave the 

government more control over state-run media (Bugarič and Ginsburg, 2016; Cienski, 2015). 

The Commission acted swiftly, and on January 16, 2016, the Vice President of the 

Commission, Frans Timmermans, announced that the Commission had decided to ‘carry 

out a preliminary assessment on this matter under the Rule of Law Framework’ (European 

Commission, 2016a). The Polish government reacted furiously by challenging the legality  of 

the Commission’s actions. Well aware of the opinion issued by the European Council’s Legal 

Service, the head of the ruling party in Poland, Jarosław Kaczyński, dismissed the Rule of 

Law Mechanism as ‘a non-treaty procedure, a made-up one,’ and asserted that it can ‘be 

challenged in the Court of Justice of the European Union at any moment’ (Rettman, 2016). 

The Commission’s decision to activate the Rule of Law Mechanism also caused irritation 

among other member states, including the United Kingdom and Hungary, who considered 

it unnecessary for the Commission to interfere in the domestic affairs of member states 

(Borger, 2016; Riegert, 2016).   

At the time of writing, the Commission has proceeded to issue a rule of law 

recommendation to Poland, in which it calls on the government to ‘address the concerns so 
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that the Constitutional Tribunal of Poland can carry out its mandate to deliver effective 

constitutional review’ (European Commission, 2016b). Failure to do so within three months, 

the Commission has warned, will result in the application of the ‘Article 7 Procedure’ (ibid).  

Analysis 

How can we best understand this shift from an intergovernmental approach to an 

approach in which the Commission plays a more influential role? The rational 

institutionalist argument predicts that the evolution of the Commission’s role is best 

understood in terms of a combination of member state determination to address the 

growing problem of member state breaches of the rule of law and competence-maximizing 

behaviour by the Commission.  

The assertion that Commission is motivated primarily by competence maximisation 

seems to be undermined by its behaviour during the negotiations surrounding both the 

sanctioning and preventive mechanisms of Article 7. While it may be possible that the 

Commission’s show of restraint during the negotiations which led to the creation of the 

sanctioning mechanism is attributable to the fact that the member states, in their attempt to 

ensure that any legislation would remain under intergovernmental control, went to great 

lengths to prevent the EU’s supranational institutions, including the Commission, from 

influencing the legislation, such an explanation does not seem to fit with the Commission’s 

approach to the creation of the preventive mechanism. As has been mentioned previously, 

while the Commission did put forth a proposal for a sanctioning mechanism of Article 7, its 

proposal did not envisage a more influential role for itself. Rather, it simply suggested that 

the EP also be granted the ability to propose the application of the preventive mechanism, a 
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role identical to that of the Commission. The fact that the European Council eventually 

agreed to provide the EP with a stronger role in the preventive mechanism indicates that 

member states might not have been wholly dismissive of a more supranational approach. 

The preventive mechanism does not, after all, entail the risk of sanctions, but merely 

recommendations. In other words, when presented with the opportunity to advocate for a 

solution that would have increased its influence, the Commission opted to maintain the 

status quo, an indication that its motivations might have been more complex than a rational 

institutionalist approach suggests.  

The rationalist institutionalist prediction that the European Council would actively 

support and facilitate the empowerment of the Commission appears to be put into question 

by the fact that several member states actually opposed the creation of the Rule of Law 

Mechanism. While it is true that the idea that the Commission should play a stronger role in 

maintaining the rule of law was first put forth by the foreign ministers of 11 member states, 

member states such as Hungary and the United Kingdom have expressed their opposition to 

the Rule of Law Mechanism, thereby revealing the existence of a schism in the European 

Council. Despite this lack of agreement in the European Council, the Commission went 

ahead and established the Rule of Law Mechanism, thereby essentially disregarding any 

member state opposition. This is a factor that not only clashes with the rational 

institutionalist prediction that the Commission’s empowerment would be the outcome of 

the member states attempting to resolve a collection action problem, but also seems to 

undermine the assumption that institutions have fixed preferences.  

Finally, the design of the Rule of Law Mechanism appears to the clash with the 

rational institutionalist assumption that actors act in a strategic manner. The effectiveness 
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Rule of Law Mechanism implicitly hinges on the ability of the Commission to credibly 

threaten to activate one of the two mechanisms laid out in Article 7, an action that would 

require the support of at least 15 member states. However, it is far from clear that the 

Commission will be able to secure such support in the European Council. In theory, if a 

country simply refuses to abide by the Commission’s recommendations, and the 

Commission subsequently fails to convince the European Council to apply one of the 

mechanisms set out in Article 7, then the Commission is left without options. Such a 

development would not only render the Rule of Law Mechanism useless, it would also 

undermine the Commission’s credibility as an institution capable of securing respect for the 

rule of law. Thus, the Commission has left itself at the mercy of the very member states that 

have opposed its empowerment, an act that seems to contradict the rational institutionalist 

emphasis on strategic behaviour as one of the hallmarks of the institutional development.    

The sociological institutionalist approach predicts that the empowerment of the 

Commission in the maintenance of the rule of law in EU member states is mainly the result 

of an increase in the Commission’s commitment to the principles listed in Article 2 TEU and 

an attempt to improve the democratic legitimacy of the EU.  

The values listed in Article 2 TEU are closely linked to the democratic legitimacy of 

the Union; Article 2 lists ‘respect for democracy’ as one of the values upon which the Union 

is founded, as well as a value that is ‘common to all member states.’ Therefore, it has 

significant implications for the Union as a whole if a member state fails to respect these 

values. The Commission has been keen to highlight this connection during its efforts to deal 

with member state breaches of the rule law; former Justice Commissioner Reding described 

the rule of law as ‘the backbone of modern democratic, pluralist societies and constitutional 
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democracies,’ and even juxtaposed the rule of law crises in France, Romania, and Hungary 

with the economic and financial crisis that has engulfed the Union since 2009, in terms of 

their negative consequences for Union’s legitimacy (Reding, 2013a). Consequently, the 

Commission justified the creation of the Rule of Law Mechanism by arguing that the 

existing methods of securing respect for the rule of law had proved inefficient when faced 

with a genuine crisis, and that in order to more effectively protect the values of the Union, 

and, in turn, enhance its democratic legitimacy, a new tool was needed. Such an 

understanding also offers an explanation for why the Commission did not attempt to 

expand its powers during the negotiations surrounding both the sanctioning and the 

preventive mechanisms of Article 7; as the EU had not yet been faced with a significant crisis 

related to the rule of law, the Commission did not consider it necessary to expand its 

influence in the area. While the Haider Affair may have been framed as a crisis relating to 

the rule of law, the Commission’s statements at the time made it very clear that it did in no 

way consider the Austrian government’s actions to be in violation of the EU’s foundational 

values. Once the EU was faced with a ‘true rule of the law crisis’ (Reding, 2013), however, the 

Commission realised that the principles of Article 2 were more fragile than it initially had 

assumed.  

Where sociological institutionalism falls short in its explanatory power, however, is in 

explaining the refusal of the Commission to activate the Rule of Law Mechanism in the case 

of Hungary. If it were the case that the Commission is guided chiefly by a concern for the 

state of the foundational values of the Union, as well as its democratic legitimacy, then it 

would follow that the Commission would seek to use the mechanism against Hungary. 

According to several legal scholars (see, for example, Uitz, 2016; Orttung, 2015) there is little 
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doubt that the events in Hungary have constituted a clear breach of the values set out in 

Article 2 TEU. A similar view has been expressed by the EP, which passed a resolution 

calling on the Commission to activate the mechanism in Hungary in June 2015. Regardless, 

the Commission has decided against activating the mechanism, insisting that ‘conditions to 

start a rule of law framework procedure are not fulfilled’ in Hungary  (European Parliament, 

2015). Consequently, a member state that is widely believed to have breached the 

foundational values of the EU continues to enjoy the benefits that membership of the Union 

entails. This not only undermines the idea of the EU as a community of values, it also calls 

into question the democratic legitimacy of the EU as a whole. As Jan Werner Müller has 

argued, the democratic backsliding of a member state essentially creates a situation in 

which an ‘illiberal state . . . will make decisions in the European Council and therefore, at 

least in an indirect way, govern the lives of all citizens’ (Müller, 2015; 145). Thus, in its refusal 

to engage with the Hungarian government’s violations of the values listed in Article 2 TEU, 

the Commission appears to have been driven by motivations other than those predicted by 

sociological institutionalism.       

Historical institutionalism expects that the development of the Commission’s role in 

the area of the rule of law to be the outcome of a process that has been shaped by path 

dependency and critical junctures. With regards to path dependency, it should be possible 

to find evidence that the original formulation of Article 7 has affected the Commission’s 

subsequent ability to ensure respect for the rule law. As for the role of critical junctures, 

historical institutionalism predicts that the Commission’s growing influence will be the 

attributable to significant events that have disrupted the status quo and brought about some 

form of institutional change.  
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There are at least two factors that seem to indicate the influence of path dependent 

dynamics. First, the fact Article 7 was created with a view to ensure that the Eastward 

Enlargement of the EU would not weaken the Union’s democratic standing had significant 

implications for the design of the sanctioning mechanism. As the member states were more 

concerned with sending a signal to future member states that democratic backsliding would 

not be tolerated than they were with creating a flexible and efficient mechanism that could 

be used to counter threats to the rule of law in present or future member states alike, the 

version of Article 7 that appeared in the Treaty of Amsterdam is almost impossible to 

activate due to the high threshold requirements. In other words, while the member states 

were keen to develop a mechanism that could be used as leverage against future member 

states, they simultaneously attempted to ensure that the new mechanism could not be used 

against themselves. Second, the reaction of the EU during the Haider Affair entrenched a 

perception of the EU institutions as being incapable of handling crises related to the rule of 

law. While Article 7 was never mentioned during the crisis, the decision of the EU-14 to 

impose sanctions on Austria, despite the lack of any indication of a threat to the rule of law, 

severely undermined the EU’s credibility as a guarantor of the rule of law. As Frans 

Timmermans, the current Vice-President of the Commission, and thus responsible for the 

ongoing investigation in Poland, has argued, the Haider Affair ‘weakened the EU’s capacity 

to react’ in cases of member state breaches of the rule of law, and that as a result, ‘member 

States have been reluctant to take issue with other Member States on this basis’ 

(Timmermans, 2015). Thus, even though the addition of the preventive mechanism provided 

Article 7 with more flexibility by creating a less severe instrument that requires a lower 

threshold of support to activate, the legacy of the Haider Affair has meant that any attempt 
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to secure respect for the rule of law is likely to be met with resistance. The combination of 

these two factors – the high threshold requirements and its association with the Haider 

Affair - would explain why Article 7 has been of little use to the Commission in its attempts 

to respond to the rule of law crises. Consequently, the Commission has been forced to use 

alternative methods such as infringement proceedings and political pressure. While these 

methods may be sufficient when dealing with cases such as the Roma crisis in France and 

the presidential impeachment in Romania – that is, cases that can best be considered as 

one-offs – they proved ineffective when faced with the Hungarian government’s systematic 

breaches of the rule of law. The Commission suggested as much itself; in his 2012 State of 

the Union, former Commission President Barroso stated that the rule of law crises had 

‘revealed limits’ of the EU’s ‘institutional arrangements,’ (Barroso, 2012). The creation of the 

Rule of Law Mechanism can therefore be understood as an attempt by the Commission to 

circumvent the constraints that are rooted both implicitly and explicitly in Article 7 TEU. 

Finally, path dependence also offers an explanation as to why the Commission has refrained 

from activating the Rule of Law Mechanism in the case of Hungary; as the Commission 

declared itself satisfied with the outcome it achieved through infringement proceedings, a 

decision to activate the mechanism, precluding the occurrence of further rule of law 

breaches by the Hungarian government, would contradict the Commission’s own 

statements. In other words, the Commission’s decision to frame the events in Hungary as 

having come to a satisfactory point of closure essentially prohibits it from revisiting the case, 

as such an action would undermine the Commission’s credibility.         

 The historical institutionalist assertion that decisive institutional change will be 

traceable to critical junctures also seems germane to the evolution of the Commission’s role 
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in the rule of law. By framing the events surrounding the creation of the Rule of Law 

Mechanism in terms of a critical juncture, it becomes possible to understand exactly how 

the Commission succeeded in increasing its influence in such a sensitive area. The 

challenges presented by the successive crises in France, Romania, and, most significantly, 

Hungary, made it painstakingly clear that the combination of infringement proceedings and 

political pressure was insufficient in dealing with member state breaches of the rule of law. 

The Commission reacted by declaring the existence of a ‘true rule of law crisis’ (Reding, 

2013a), and argued that more refined tools were needed to counter systemic threats. It then 

seized upon the suggestion of the Future of Europe Group that it should be empowered 

through the creation of a ‘light mechanism’ which would authorize it to draw up a report in 

the case of a possible member state breach of the rule of law. The Commission, aware of the 

fact that any substantial reform of Article 7 could only take place through another treaty 

change, which would require the backing of all 28 member states and as such, would be 

unlikely to succeed, was therefore forced to create a mechanism that did not grant it with 

any de facto new competences. By doing so, it was able to create the new tool without 

needing the support of the member states. Hence the creation of the Rule of Law 

Mechanism. While it may seem like a toothless tool, it does provide the Commission with 

the ability to attempt to influence developments in an area that infringement proceedings 

cannot. This means that the Commission can interact with a member state on matters 

related to the fundamental principles of the rule of law, rather than simply focussing on 

specific violations of technical EU directives. Furthermore, it allows the Commission to 

independently determine whether there are indications of systemic threats to the rule of law 

in a country. Thus, the Commission, by framing the events in France, Romania, and 
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Hungary as a systematic threat to the foundational values of the EU, and subsequently 

taking advantage of the Future of Europe Group’s report, was able to push through an 

institutional development that otherwise would not have been impossible. Had the 

Commission not been able to seize the opportunity, the EU’s approach to the issue of the 

rule of law could have remained distinctly intergovernmental. As the European Council’s 

creation of the ‘rule of law dialogue’ demonstrates, the EU’s reaction to the rule of law crises 

could easily have resulted in a different institutional trajectory.  

By emphasising the importance of factors such as path dependency and critical 

junctures, historical institutionalism provides a more sophisticated basis than both rational 

and sociological institutionalisms for understanding the development of the Commission in 

the area of the rule of law. Rational institutionalism, with its oversimplified 

conceptualisation of the motivations that drive institutional change, provides an 

unsatisfactory explanation of the events that led to the creation of the Rule of Law 

Mechanism. Its insistence on factors such as competence maximising behaviour, fixed 

preferences of actors, and strategic behaviour appears incompatible with the complex and 

contingent nature of the events.  Sociological institutionalism, while providing important 

explanatory insights regarding the motivations of the Commission by highlighting its 

commitment to the values of Article 2 TEU and the democratic legitimacy of the EU, 

ultimately fails to provide a satisfactory interpretation of the Commission’s inconsistent 

application of the mechanism. Historical institutionalism, by considering both strategic and 

sociological behaviour to be meaningful factors in explaining the behaviour of institutions, 

allows for an approach less constrained by attempts to unearth the motivations of 
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institutions, and more focused on comprehending the historical dynamics that significantly 

impacted the Commission’s room for manoeuvre.   

Conclusion 

 This paper has demonstrated that the Commission’s development in the area of the 

rule of law is best understood through a historical institutionalist lens. By applying the 

concepts of path dependence and critical junctures it becomes possible to understand the 

final shape, as well as timing of the Commission’s Rule of Law Mechanism; the EU’s 

intergovernmental approach to Article 7 TEU created a mechanism that, due to its high 

threshold requirements, is essentially unworkable. This ineffectiveness was then further 

compounded by the EU’s actions during the Haider Affair, which significantly damaged its 

standing in matters of issues related to the rule of law. As a result of these constraints, the 

Commission, when faced with a series of crises, was forced to rely on a combination of 

infringement proceedings and political pressure in order to protect the rule of law. While 

the Commission declared itself satisfied with the results it achieved in all three cases, it 

simultaneously framed the events as constituting a ‘true rule of law crisis’ (Reding, 2013a), 

and argued for the creation of a more effective tool. It subsequently seized upon the 

recommendations put forth by the Future of Europe Group, and was able to create the Rule 

of Law Mechanism, a critical juncture that marks a clear departure from the EU’s hitherto 

intergovernmental approach to the protection of the rule of law in EU member states.  

What do these findings reveal with respect to the standing of the Commission in EU 

policymaking? One of the weaknesses of historical institutionalism is that it relies on 

inductive reasoning which makes it hard to formulate findings into systematic theories that 
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can be tested elsewhere (Telen and Steinmo, 1992; 12). The historical particularities that 

have influenced the development of the Commission in the area of the rule of law, are most 

likely not the same historical particularities that have influenced its influence in the area of 

economic governance. In other words, the findings are most likely not generalizable to the 

Commission’s influence in other legislative areas. The findings do, however, contribute by 

adding nuance to the discussion surrounding the Commission, as they indicate that, rather 

than simply being in a state of outright decline, the Commission may actually be undergoing 

a more complex process in which its influence may be declining in some areas, while 

increasing in others. There thus seem to be two possible avenues for future research. One 

avenue could attempt to improve the findings of the paper by collecting and analysing more 

primary data, especially interviews with key actors in the Commission and the European 

Council. Such an endeavour could reveal important insights about the motivations of the 

different actors, and offset the limitations that arise when relying on theoretical 

assumptions. A second avenue would be to expand the research to the Commission’s role in 

other legislative areas that have received scant attention in the literature, in order to gain a 

more refined understanding of the factors that determine the Commission’s ability to 

influence EU legislation. 
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