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WMU-Cooley Law School proudly recognizes graduate and Board Chair  
Lawrence P. Nolan for receiving the prestigious Roberts P. Hudson Award. 

   

The Roberts P. Hudson Award is considered the highest award conferred by the State Bar  

of Michigan. The award is presented periodically to commend those lawyers who have  

demonstrated an unselfish rendering of outstanding and unique service to and on  

behalf of the State Bar of Michigan, the legal profession, and the public.

 
 

WESTERN MICHIGAN UNIVERSITY THOMAS M. COOLEY LAW SCHOOL

Lawrence P. Nolan (center) of Nolan Thomsen & Villas PC, in Eaton Rapids, Michigan, shown holding the State Bar of Michigan’s  
prestigious Roberts P. Hudson Award surrounded by proud WMU-Cooley family of supporters. 

Congratulations, Lawrence P. Nolan
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2019 Stephen H. Schulman Outstanding Business Lawyer Award

Great Lawyers, Doing Great Things!

(l to r) Mark Kellogg, Secretary; Kevin Block, Immediate Past Chair; Eric Lark,

Schulman Award Recipient;  Jennifer Consiglio, Chair; and John Schuring, Treasurer.

The State Bar of Michigan Business Law Section congratulates:

Eric Lark
on being honored with the 14th Annual 

Stephen H. Schulman Outstanding Business Lawyer Award

To learn more about joining the Business Law Section, visit www.connect.michbar.org/businesslaw

Our Honoree Exemplifies:
- The highest quality of  practice     - Dedication to service and commitment

- Utmost professionalism - Ethical conduct and collegiality
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Goetz Named Head of  
Attorney Grievance Commission

In September, the Michigan Supreme 
Court appointed Michael Goetz as 
grievance administrator for the state 
Attorney Grievance Commission.

Goetz comes to the AGC from the state 
Attorney General’s Office, where he 
worked for six years as senior assis-
tant attorney general in the Criminal 
Division’s Drug Interdiction Unit. A 1983 

graduate of Michigan State University who received his law degree 
from the Detroit College of Law in 1988, Goetz has more than 30 
years of experience as a prosecutor at the state and county levels.
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50-Year Honoree Golden Celebration  
Sets Record

More than 120 attorneys from the class of 
1969 convened in Novi on September 27 
to commemorate a half-century in the pro-
fession as part of the State Bar of Michigan’s 
annual 50-Year Honoree Golden Celebra-
tion. More than 350 people in all attended 

SBM President Dennis Barnes speaks to a full house at the 50-Year Honoree Golden Celebration.

Ph
ot

os
 b

y 
Br

ya
n 

Es
le

r

SBM President Dennis Barnes presents a com-
memorative pin to one of the more than 120 at-
torneys honored at the 50-Year Honoree Golden 
Celebration on September 27 in Novi.

the luncheon at the Suburban Collection 
Showplace, held in conjunction with the SBM 
Annual Meeting. The 128 attorneys who reg-
istered for the celebration comprised the larg-
est class in the event’s history. 

“Mr. Goetz has both the management skills and professional 
experience to make sure the AGC continues to protect the public 
and hold the legal profession accountable,” Mich igan Supreme 
Court Chief Justice Bridget McCormack said. “Just as important, 
[he] has a deep commitment to public service and great ideas 
on how to engage the public and the bar in the commission’s criti-
cal mission.”

The Attorney Grievance Commission is the investigative and prose-
cutorial arm of the Michigan Supreme Court for allegations of at-
torney misconduct and has jurisdiction over all attorneys licensed 
to practice law by the State Bar of Michigan and attorneys other-
wise permitted to practice in the state. 
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On September 18, the Detroit office of 
Dykema Gossett welcomed local high school 
students participating in the Detroit Urban 
Debate League for the first debate of the 
2019–2020 school year.

The topic for the debate was “Resolved: The 
United States federal government should 
substantially reduce direct commercial sales 
and/or foreign military sales of arms from 

Dykema Hosts Detroit Urban Debate League Tournament
the United States.” In addition to participating 
in the debate league’s season-opening tour-
nament, students heard presentations from 
Dykema attorneys Lew Loss, who also serves 
as general counsel for the Commission on 
Presidential Debates; and Boyd White, a 
Detroit Public Schools alumnus.

The Detroit Urban Debate League is a non-
profit organization that gives area high 

school students the opportunity to prepare for 
and compete in policy debate tournaments. 
Participants spend up to 20 hours a week 
researching debate topics and studying argu-
mentation, critical thinking, and oratory skills. 
The league, which started in 2009 with 44 
debaters, now boasts more than 180 debat-
ers representing 15 schools. 

The members of the State Bar of Michigan 
Board of Tellers met in Lansing in July to 
certify the results of the 2019 SBM elec-
tions. Among this year’s races were three 
contested seats for the Board of Commis-
sioners, five contested seats for the Repre-
sentative Assembly, three contested seats 
for the SBM Young Lawyers Section Execu-
tive Council, and one contested seat for the 
Judicial Tenure Commission. 

SBM Board of Tellers Certifies 2019 Election Results

Left to right: State Bar of Michigan Board of Tellers members Ernscie Austin, Jeffrey Barker, and 
Nicole Evans.
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INTERESTED IN BEING

The news, people, and events featured on this page attract notice. If you’d like to share an interesting event or law-related news, send us a few 
lines (not to exceed 150 words) and include a photograph or high-quality digital image. We reserve the right to edit all submissions for clarity, 
and the right to decline to publish. Please send your submission to:

Mike Eidelbes, State Bar of Michigan  
306 Townsend Street, Lansing, MI 48933-2012 
email: meidelbes@michbar.org   •   phone: (517) 367-6429

?



Brought to you by the State Bar of Michigan and Legal Talk Network.

LISTEN TODAY:   
SBM On Balance Podcast

The State Bar of Michigan podcast series,  
On Balance, features a diversified array of legal 
thought leaders. Hosted by JoAnn Hathaway of 
the Bar’s Practice Management Resource Center 
and Tish Vincent of its Lawyers and Judges 
Assistance Program, the series focuses on the 
need for interplay between practice management 
and lawyer wellness for a thriving law practice.

Find On Balance podcasts on the State Bar of Michigan and  
Legal Talk Network websites at: https://www.michbar.org/pmrc/podcast
https://legaltalknetwork.com/podcasts/state-bar-michigan-on-balance/
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Gary S. Anthony, P10221, of Romeo died 
September 22, 2019. He was born in 1940 and 
was admitted to the Bar in 1966.

Ronald A. Fruitman, P13749, of West Bloom -
field died September 5, 2019. He was born in 
1939, graduated from the Detroit College of 
Law, and was admitted to the Bar in 1968.

Norman M. Gaffney Jr., P26540, of East Lan-
sing died September 7, 2019. He was born in 
1948, graduated from the Thomas M. Cooley 
Law School, and was admitted to the Bar 
in 1976.

Cynthia R. Goldfarb, P27767, of Commerce 
Township died August 23, 2019. She was born 
in 1952, graduated from the University of De-
troit School of Law, and was admitted to the 
Bar in 1977.

Robert F. Harrington, P37982, of Bingham 
Farms died August 19, 2019. He was born in 
1959, graduated from the University of De-
troit School of Law, and was admitted to the 
Bar in 1985.

Frumeth B. Hirsh, P25557, of Saginaw died 
October 3, 2019. She was born in 1943, grad-
uated from the Wayne State University Law 
School, and was admitted to the Bar in 1975.

James J. Hoare, P28491, of Farmington Hills 
died September 18, 2019. He was born in 
1943, graduated from the University of De-
troit School of Law, and was admitted to the 
Bar in 1978.

Edward L. Homeier, P15095, of Dearborn 
died September 25, 2019. He was born in 
1945, graduated from the Wayne State Uni-
versity Law School, and was admitted to the 
Bar in 1971.

Carla Kaczmarek, P29029, of Hamtramck 
died September 13, 2019. She was born in 
1953, graduated from the University of De-
troit School of Law, and was admitted to the 
Bar in 1978.

Charles E. Randau, P19214, of Southfield 
died August 23, 2019. He was born in 1938, 
graduated from the Wayne State University 
Law School, and was admitted to the Bar 
in 1966.

Lisa A. Robinson, P38141, of Brighton died 
September 10, 2019. She was born in 1961 
and was admitted to the Bar in 1985.

In Memoriam information is published as 
soon as possible after it is received.

 IN MEMORIAM UNITED STATES  
DISTRICT COURT
EASTERN DISTRICT  
OF MICHIGAN

NOTICE OF 
AMENDMENTS  
AND PROPOSED 
AMENDMENTS  
TO LOCAL RULES

The United States District Court 
for the Eastern District of Michi-
gan publishes proposed amend-
ments and approved amendments 
to its Local Rules on its website at 
www.mied.uscourts.gov. Attorneys 
are encouraged to visit the court’s 
website frequently for up-to-date in-
formation. A printer-friendly version 
of the Local Rules, which includes 
appendices approved by the court, 
can also be found on the website.
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Dennis M. Barnes of Detroit was sworn in as president of the State Bar of 
Michigan for the 2019–2020 bar year on September 26 during the Inaugural & Awards 
Lunch eon in Novi.

Also serving as officers for 2019–2020 are President-Elect Robert J. Buchanan 
of Grand Rapids, Vice President Dana M. Warnez of Center Line, Secretary James W. 
Heath of Detroit, and Treasurer Daniel D. Quick of Troy.

Barnes is a member of Barris, Sott, Denn & Driker, PLLC, and concentrates his 
practice on business litigation, professional malpractice defense, insurance coverage, 
and antitrust. Buchanan is managing partner of the Buchanan 
Firm, and focuses his plaintiff trial practice on medical mal-
practice, vehicle crash, and catastrophic injury cases. Warnez 
is with Schoenherr, Cahill & Warnez, PC, and concentrates 
her practice on probate and estate planning, real estate, and 
trust administration. Heath serves as Wayne County corpo-
ration counsel and focuses on municipal practice. Quick is a 
trial attorney with Dickinson Wright PLLC and concentrates 
his practice on shareholder, noncompete and trade secret dis-
putes, and IP litigation.

Aaron V. Burrell of Detroit is the 2019–2020 chair of the 
Representative Assembly, Chelsea M. Rebeck of Southfield is 
vice chair, and Nicholas M. Ohanesian of Grand Rapids is 
clerk. Burrell is an attorney with Dickinson Wright PLLC and 
focuses his practice in the areas of commercial litigation, labor 
and employment litigation, appellate litigation, and minor-
ity business enterprises. Rebeck is with Rebeck & Allen and 
focuses her practice in individual, business, and criminal tax. 
Ohanesian is an administrative law judge for the Social Secu-
rity Administration and an adjunct professor at Grand Rapids 
Community College.

SBM Officers Elected for 2019–2020

Dennis M. Barnes

Nicholas M. OhanesianChelsea M. RebeckAaron V. Burrell

Dana M. Warnez Daniel D. QuickJames W. Heath

Robert J. Buchanan

how you can

community service

access to justice

pro bono
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n September 26, I took the oath 
of office as incoming president 
of the State Bar of Michigan and 
had the distinct honor of deliv-

ering inaugural remarks to a few hundred 
lawyers who had gathered for the SBM In-
augural & Awards Luncheon. Since those 
present accounted for only a small percent-
age of the lawyers I am now privileged to 
lead for the next year, I thought I’d take the 
opportunity here to share those remarks 
with the Bar’s 46,000+ members. Following 
is the text of my inaugural remarks (lightly 
edited for length).

I’ve been to many of these inaugural 
luncheons over the years and I’ve heard 
many eloquent speeches, all from women 
and men who speak for a living and are 
pretty darned good at their craft. Naturally, 
I want to live up to the high standards set 
by my predecessors. But when I received 
the agenda and saw that I’ve only been al-
lotted 10 minutes to talk, I became worried 
that 10 minutes may not be sufficient to say 
all the things that so many important peo-
ple have gathered to hear me say.

The truth is, the opportunity to hear me 
speak is not the reason we have all gath-
ered here today. And I think it’s worth tak-
ing a few minutes to consider just why we 
are here.

Abraham Lincoln did much the same 
thing while speaking to a crowd in Chicago 
on July 10, 1858. In the middle of a political 
speech, he stopped to talk about the sig-
nificance of the recent 4th of July gather-
ings that had become so popular. Lincoln 
thought it was important to consider the 
“uses” of such gatherings and said, “If you 
will indulge me, I will state what I suppose 
to be some of them.”1

Lincoln then proceeded to deliver what 
has since become known as his “electric 
cord” speech—one of the most compact 
and lovely explanations of the remarkable 
nature of the United States that I’m aware 
of, and one that remains timely in these 
divisive times. He began by describing how 
big and prosperous the country had become, 
and how it all traced back to the founding 
generation, people who “fought for the prin-
ciple that they were contending for,” and, 
more importantly, how it all traced back 
to the Declaration of Independence which 
embodied that principle.

Here’s what Lincoln said:

We hold this annual celebration to re-
mind ourselves of all the good done in 
this process of time of how it was done 

and who did it, and how we are histori-
cally connected with it; and we go from 
these meetings in better humor with our-
selves—we feel more attached the one to 
the other, and more firmly bound to the 
country we inhabit . . . .But after we have 
done all this we have not yet reached the 
whole. There is something else connected 
with it. We have besides these men—de-
scended by blood from our ancestors—
among us perhaps half our people who 
are not descendants at all of these men, . . .
whose ancestors have come hither and 
settled here, finding themselves our equals 
in all things. If they look back through 
this history to trace their connection with 
those days by blood, they find they have 
none, they cannot carry themselves back 
into that glorious epoch and make them-
selves feel that they are part of us, but 
when they look through that old Declara-
tion of Independence they find that those 
old men say that “We hold these truths to be 
self-evident, that all men are created equal,” 
and then they feel that that moral senti-
ment taught in that day evidences their re-
lation to those men, that it is the father of 
all moral principle in them, and that they 
have a right to claim it as though they were 
blood of the blood, and flesh of the flesh of 
the men who wrote that Declaration, and 
so they are. That is the electric cord in that 
Declaration that links the hearts of patri-
otic and liberty-loving men together, that 

The views expressed in the President’s 
Page, as well as other expressions of opin-
ions published in the Bar Journal from time 
to time, do not necessarily state or reflect 
the official position of the State Bar of Michi-
gan, nor does their publication constitute an 
endorsement of the views expressed. They 
are the opinions of the authors and are in-
tended not to end discussion, but to stimu-
late thought about significant issues affect-
ing the legal profession, the making of laws, 
and the adjudication of disputes.

O

The “Electric Cord” That  
Unites Us as Lawyers

Dennis M. Barnes

The legal profession is a learned one, and 
being a lawyer is a calling. Thank you for 
accepting the call.
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will link those patriotic hearts as long as the 
love of freedom exists in the minds of men 
throughout the world. (Emphasis added.)2

I’m not here to give a political speech, as 
did Lincoln. Nor would I presume that I’d be 
up to the task of writing or delivering one as 
Lincoln could. But I do think it is important 
for us to consider, as he did, why we gather 
and what we are doing here today. What is 
the “electric cord” that unites those of us 
gathered here today, makes us feel more 
attached “the one to the other” and to our 
past, and what is it that we are celebrating?

I submit that we are here to celebrate our 
profession, and the connection that links us 
as lawyers is nothing less than our shared 
commitment to serving the public. This is 
true both for the State Bar of Michigan as 
an organization and for each of the indi-
vidual lawyers here today. And this is well 
worth celebrating.

We also have an “old document” that 
evidences our relationship to each other, to 
our predecessors, and with those we serve. 
I refer to the Michigan Rules of Professional 
Conduct. The Preamble notes that “[a] law-
yer is a representative of clients, an officer 
of the legal system and a public citizen hav-
ing special responsibility for the quality of 
justice.” It also reminds us that lawyers are 
part of a learned profession with unique 
obligations over and above the important 
responsibility of representing clients, which 
itself is a public service. As public citizens, 
it says lawyers should:

• seek to improve the law;

• seek to improve the administration of jus-
tice and the quality of service rendered 
by the legal profession;

• be mindful that the poor, and some-
times persons who are not poor, cannot 
afford adequate legal assistance, so law-
yers should devote professional time and 
civic influence on their behalf; and

• aid the legal profession in pursuing these 
objectives and help the bar regulate itself 
in the public interest.

Consistent with our professional respon-
sibilities to society, we lawyers share a com-
mon commitment to preserving the rule of 
law. We should be rightly proud of these 
responsibilities, as they speak to the gravity 

of our vocation and the nobility of our pro-
fession. And we can also share a pride in 
the successes of our system of justice, so 
long as we do not fail to acknowledge its 
shortcomings and honor our commitment 
to the much-needed work of continuing to 
make it better.

We gather every year at this time for a 
transition, but this is a transition of leader-
ship, not a transition of our mission. In the 
coming year, you should expect your State 
Bar leadership to remain true to our core 
mission of promoting those things, and help-
ing lawyers do those things they are called 
to do as public citizens.

The State Bar is doing so many good 
things, and doing them so well, that it is 
tempting to say there is no need to reinvent 
the wheel. But be assured, we are constantly 
looking for ways to make the wheel faster 
and more efficient. You might have noticed 
some changes to the format of this year’s 
Annual Meeting. We implemented these 
changes and streamlined the meeting to 
economize and to more effectively use the 
funds available to us. Through the SBM’s 
Governance Task Force, we are evaluating 
ways to streamline the State Bar’s governance 
structure and scope with a view toward im-
proving its efficiency and effectiveness, en-
hancing member engagement, and further-
ing the SBM’s ability to fulfill its mission. I’d 
like to lead that project to completion this 
year, so by this time next year, I hope the 
SBM will look and be more effective, effi-
cient, and economical for our members and 
the public we serve.

It has very much been an honor and a 
privilege for me to have participated in and 
now to lead the extraordinary work that 
has already been done toward our mission. 
I’d like to begin my work and conclude my 
remarks by acknowledging and thanking 
a few of the people who have been criti-
cal to this mission and have helped make 
today possible.

I would first like to thank Chief Justice 
Bridget McCormack for being here this af-
ternoon, especially to administer the oath 
of office to SBM officers. We all know you 
have a busy schedule, and we appreciate 
your taking time to be with us today.

Thank you also for your leadership and 
the Supreme Court’s leadership on an im-
portant issue facing our profession: access 

to justice. The Court’s Justice for All Task-
force, with Justice Brian Zahra leading the 
effort, is but one of many examples of the 
Court’s leadership in working to make sure 
low- and moderate-income people have full 
access to our civil justice system. You have 
helped focus attention on an important set 
of issues and are helping marshal resources 
to address them. This work is timely and 
important. Thank you, Chief Justice.

As I look out, I see elected officials, jus-
tices, judges, bar association leaders, and 
scores of other public citizens—fellow law-
yers. Thank you all for being here and 
for your shared commitment to the public 
we serve.

I’d like to congratulate Jennifer Grieco 
on a fantastic year as president. On behalf 
of all the lawyers across Michigan, thank 
you for your endless energy, compassion, 
wisdom, and superb leadership in service 
to the public. You deserve a rest, but I know 
you too well to expect that to happen.

I’d like also to give a special thanks to 
my law firm, Barris, Sott, Denn & Driker, for 
allowing me to take on the responsibilities 
of the SBM presidency. I could not do this 
without your complete support. And I would 
not be here but for the great partners, men-
tors, colleagues, and staff at BSDD, who are 
all fully committed to public service in gen-
eral and to this effort in particular.

Let me conclude by again reminding 
everyone that we do not gather to celebrate 
the president of the SBM or simply to hear 
me speak; we gather to celebrate that “elec-
tric cord” that unites us as lawyers—our 
common dedication to the public good. To 
the extent there are accolades for the out-
going or incoming State Bar presidents, it is 
what she has done toward the public good 
and what he will do to unite the rest of us 
toward that public good—that’s what we 
celebrate. The legal profession is a learned 
one, and being a lawyer is a calling. Thank 
you for accepting the call. Thank you for 
joining in this mission. Now let’s get back 
to work. 

ENDNOTES
 1. Basler, ed, The Collected Works of Abraham Lincoln 

(Vol. II) (New Brunswick: Rutgers University Press, 
1953), pp 499–500.

 2. Id.
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1. Michigan Supreme Court Chief Justice Bridget M. McCormack 
addresses the audience before swearing in the newly elected 
State Bar officers.

2. Outgoing President Jennifer M. Grieco passes the gavel of office 
to new SBM President Dennis M. Barnes. 

3. The new SBM officers are sworn in for the 2019–2020 bar year.

4. New Representative Assembly Chair Aaron V. Burrell presents 
outgoing Chair Richard L. Cunningham with a plaque of 
recognition for his year of service.

5. Judge Leo Bowman swears in Aaron V. Burrell as Chair of the 
Representative Assembly.

6. Michael Franck Award recipient Mary Chartier and  
Bernard Jocuns, who nominated her for the award.

7. New State Bar President Dennis M. Barnes and outgoing 
President Jennifer M. Grieco present the Roberts P. Hudson 
Award, the State Bar’s highest honor, to Lawrence P. Nolan.

8. President Dennis M. Barnes addresses State Bar members and 
others during his inauguration.
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(October 1, 2019–September 30, 2020) 
Administrative Fund

Summary of the State Bar  
of Michigan FY 2020 Budget

O
n July 26, 2019, the Board of Commissioners adopted a budget for the 2020 fiscal year. This budget continues the funding 
of the State Bar of Michigan’s Strategic Plan.

The FY 2020 budget approved by the Board as well as the SBM Strategic Plan are posted on the State Bar website at 
http://www.michbar.org/generalinfo/home. 

 Operating Revenues:

 Membership Dues $7,757,000

 Other Operating Revenues  1,581,450

   Total Operating Revenues   $9,338,450

 Operating Expenses:

 Salaries 5,441,927

 Benefits   1,910,512

   Total Labor-Related  $7,352,439

 Non-Labor Operating Expenses

  Depreciation 558,000

  Other Expenses  3,471,692

   Total Non-Labor   4,029,692

 Total Operating Expenses    11,382,131

 Total Operating Income   ($2,043,681)

 Non-Operating Revenue (Expenses)

  Investment Income     $250,000

 Total Non-Operating Income        $250,000

 Budgeted Increase/(Decrease) in Net Position    ($1,793,681)

 Capital Budget: $360,000



Be social #sbmcivildiscovery

The new Civil Discovery Rules aim to increase access 
to justice, reduce costs, and streamline discovery by: 

• Improving the flow of discovery

• Applying a proportionality standard to help determine the scope of discovery

• Encouraging active judicial case management

• Adopting ESI-specific rules  

Michigan’s new Civil Discovery Rules are coming to a court near you January 1, 2020.

CIVIL 
DISCOVERY

More information and resources at https://www.michbar.org/civildiscovery
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By Joshua B. Kay

Mandatory, Comprehensive, and Streamlined

New Juvenile Discovery Rules

he recently promulgated amend-
ments and additions to the civil 
discovery rules include several 
changes affecting child protec-

tion and juvenile delinquency proceedings.1 
The updates should make discovery in juve-
nile court matters more efficient by clari-
fying what is discoverable and requiring 
more timely exchange of information.

Automatic discovery and  
timelines for all juvenile matters

Perhaps most important, the new rules 
do away with the requirement that parties 
file discovery demands. As of January 1, 
2020, discovery will be automatic in juve-
nile cases: “The following materials are dis-
coverable as of right in all proceedings and 
shall be produced no less than 21 days before 
trial, even without a discovery request.”2 
(Empha sis added.)

The old rule required that discovery de-
mands be filed no later than 21 days before 
trial, and there was no provision indicating 
when discovery had to be produced, leav-
ing practitioners to set arbitrary deadlines. 
These deadlines for production could be 
unreasonably short or leave too little time 
to prepare for trial. Under the new rule, as 
noted above, discoverable materials must be 
produced at least 21 days before trial, putting 
all parties on notice and giving everyone 
involved more time to incorporate discov-
ered materials into their trial preparation.

What is discoverable in all matters?

The new rule also describes what ma-
terials are discoverable, managing to both 
broaden and make more specific the kinds 
of information that must be produced. Once 
the rule becomes effective, “all written or 
recorded statements made by any person 
with knowledge of the events in possession 

or control of petitioner or a law enforce-
ment agency” are discoverable, rather than 
just “nonconfidential” statements, as the old 
rule states.3 The new rule notes that dis-
coverable materials are not limited to those 
enumerated, and the list now includes alle-
gations of maltreatment included in a Child 
Protective Services (CPS) complaint as well 
as CPS investigation reports, as long as the 
identity of the person who reported the case 
to CPS is protected.4

Also specified as discoverable are the re-
sults of psychiatric and psychological evalu-
ations, which are frequently court-ordered 
in child protection proceedings and some-
times become the subject of discovery dis-
putes.5 Taken together, the new rule’s auto-
matic discovery requirement, deadline for 
production, and range of discoverable ma-
te rials should help streamline court pro-
ceedings and level the playing field in child 
protection and juvenile delinquency cases, 
which inherently involve differences in in-
vestigative and negotiating power between 
the state Department of Health and Human 
Services and the other parties.

The new rule also requires the produc-
tion of any written, video, or recorded state-
ments of a witness that a party may call at 
trial, the curriculum vitae and report of any 
expert, and any criminal record that may 
be used for impeachment purposes at trial.6 
In addition, the rule clarifies the language 
allowing sanctions for non-compliance.7

Specific requirements  
for delinquency matters

Another major change is the addition of 
new discovery and disclosure requirements 
particular to delinquency matters. Previously, 
there were no requirements specific to de-
linquency cases.8 The new rule incorporates 
the discovery requirements in MCR 3.922(A) 
and adds several provisions.9 For example, 
parties must disclose known criminal con-
victions of any witnesses they may call at 
trial.10 The prosecuting attorney must pro-
duce any known exculpatory information 
or evidence.11 Parties must also produce any 
written or recorded statements of “a defen-
dant, co-defendant, or accomplice pertain-
ing to the case even if that person is not a 
prospective witness at trial” as well as “any 
plea agreement, grant of immunity, or other 
agreement for testimony in connection with 
the case.”12

That said, there is no automatic right 
to discovery of “information or evidence 
that is protected by constitution, statute, or 
privilege, including information or evidence 
protected by a respondent’s right against 
self-incrimination” in delinquency cases.13 
However, if a juvenile makes a showing that 
there is a “reasonable probability” that privi-
leged records “are likely to contain material 
information necessary to the defense, the 
court shall conduct an in camera inspec-
tion of the records.”14 The rule goes on to 

T

The new rule describes what ma terials are 
discoverable, managing to both broaden and 
make more specific the kinds of information 
that must be produced.
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describe subsequent procedures depending 
on what the court finds and whether the 
privilege holder waives the privilege.15 In 
any case, the court must preserve the rec-
ords in question for possible appellate re-
view.16 Furthermore, the rule provides that 
counsel must maintain custody of privileged 
records, and the records may be used only 
for the purpose approved by the court.17 
Finally, if some portions of material are 
discoverable and others are not, the non-
discoverable portions may be excised, pro-
vided that the disclosing party informs the 
other party that non-discoverable informa-
tion has been excised and withheld.18 The 
other party may demand “a hearing in cam-
era to determine whether the reasons for 
excision are justifiable.”19

Discovery for disposition  
and review hearings

The new rules do not only address dis-
covery before trial. In delinquency matters, 
several types of material must be provided 
to the respondent, respondent’s counsel, 
and the prosecuting attorney at least seven 
days before “dispositions, reviews, designa-
tion hearings, hearings on alleged violation 
of court orders or probation, and detention 
hearings[.]”20 These materials include assess-
ments and evaluations to be considered by 
the court, police reports, witness statements, 
probation officer reports, predisposition re-
ports, documents related to recommenda-
tions in those reports, documents regard-
ing restitution, and similar documents.21

In child protection proceedings, the new 
rules require that all reports in the agency’s 
case file—including case service plans, sub-
stance abuse and psychological evaluations, 
therapy reports, drug screening results, par-
enting time logs, and the like—be provided 
to the court and parties at least seven days 

before disposition, dispositional review hear-
ings, and permanency planning hearings.22 
Historically, timely exchange of these mate-
rials has not been consistent, a problem the 
new rules should remedy.

Discovery for termination  
of parental rights hearings

Finally, the old child protection rules re-
garding termination of parental rights hear-
ings were silent about discovery.23 Yet ter-
mination of parental rights hearings are 
generally quite similar to trials, and there 
may be considerable additional documen-
tation that accrued since the case began but 
was not revealed to or shared by the par-
ties. The new rules apply the discovery re-
quirements contained in MCR 3.922(A) to 
termination proceedings.24 It is worth not-
ing that termination of parental rights at ini-
tial disposition was already covered by MCR 
3.922(A), because the evidence for termina-
tion is generally taken at the same time as 
the evidence for adjudication in these cases. 
The new rules apply to cases in which ter-
mination is based on different circumstances 
than adjudication or a failure to rectify the 
conditions that led to adjudication.25

Conclusion
Collectively, the new juvenile discovery 

rules are designed to reduce guesswork 
and discovery disputes and ensure a more 
even playing field for the parties. Most im-
portantly, counsel and clients will have more 
complete information and more time to 
review materials, which should improve 
counsel’s ability to incorporate discovered 
documents and other materials into their ad-
vocacy. Considering the gravity of the rights 
at stake and the severity of possible sanc-
tions in child protection and juvenile delin-

quency cases, these changes are critically 
needed and should be welcomed by all 
those involved. 

Professor Joshua B. Kay teaches in the University 
of Michigan Law School Child Advocacy Law 
Clinic. He holds a PhD in clinical psychology from 
the University of Michigan, where he also ob-
tained his JD. He has extensive child welfare liti-
gation experience on behalf of children, parents, 
and guardians in trial courts, the Michigan Court 
of Appeals, and the Michigan Supreme Court.

ENDNOTES
 1. Administrative Order No. 2018-19 (2019), available 

at <https://courts.michigan.gov/Courts/Michigan 
SupremeCourt/rules/court-rules-admin-matters/
Adopted/2018-19_2019-06-19_Formatted 
Order_AmendtOfDiscoveryRules.pdf#search=% 
22administrative%20order%202018-19%22>  
[https://perma.cc/HDR5-6GPW] (site accessed 
October 4, 2019). The court rules cited in this article 
are either new or revised as reflected in this order 
from the Michigan Supreme Court.

 2. MCR 3.922(A)(1). Discovery demands are still 
permitted and may be helpful, particularly  
if counsel desires production of unusual or highly 
specific materials. However, demands are no  
longer required.

 3. MCR 3.922(A)(1)(b). As with other citations to the 
rule, please compare the old and new versions.

 4. Id. This identity protection is required by  
MCL 722.625.

 5. MCR 3.922(A)(1)(f).
 6. MCR 3.922(A)(1)(i), (j), (k).
 7. MCR 3.922(A)(4).
 8. See generally MCR 3.922 in effect before  

January 1, 2020.
 9. MCR 3.922(B)(1).
10. MCR 3.922(B)(1)(a).
11. MCR 3.922(B)(1)(b).
12. MCR 3.922(B)(1)(c) and (d).
13. MCR 3.922(B)(2).
14. MCR 3.922(B)(3).
15. MCR 3.922(B)(3)(a)–(c).
16. MCR 3.922(B)(3)(d).
17. MCR 3.922(B)(3)(e).
18. MCR 3.922(B)(3)(f).
19. Id.
20. MCR 3.922(B)(4).
21. Id.
22. MCR 3.973(E)(5); 3.975(E); 3.976(D)(4).
23. See generally MCR 3.977 in effect before  

January 1, 2020.
24. MCR 3.977(F)(2); 3.977(H)(2).
25. Id. MCR 3.977(H)(2) is titled “Termination of  

Parental Rights; Other.”

Collectively, the new juvenile discovery rules 
are designed to reduce guesswork and 
discovery disputes and ensure a more even 
playing field for the parties.
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Over the past several decades, children’s law in Mich-
igan has evolved to a state in which both the bench 
and bar have assumed an active role in shaping what 

has now become a vital and growing area of the law. Michigan 
appellate courts have become more invested in child protec-
tive proceedings and regularly review child neglect cases.1 The 
Michigan Supreme Court has given increased attention to child 
protection appeals, considering applications for leave in more 
than 30 cases from January to August 2019.2 Laws such as the 
Lawyer Guardian Ad Litem statute have been enacted to require 
more rigorous practice by the child’s attorney, and the State 
Court Administrative Office (SCAO) has established an entire 
division—Child Welfare Services—to ensure that judges, refer-
ees, and attorneys for both parents and children are adequately 
trained and have access to the latest research in the field.3

Key to this coming of age have been the establishment and 
growth of the State Bar of Michigan Children’s Law Section.4 
Our members are judges, referees, law professors, and trial 
and appellate attorneys representing parents and children in 
Michigan’s child welfare and juvenile justice systems. The sec-
tion provides educational seminars, advocates and comments 
on proposed legislation relating to child welfare law and juve-
nile justice topics, files amicus curiae briefs, and participates 
on numerous SCAO committees.

The articles in this month’s Bar Journal cover a variety of 
issues encountered by practitioners and jurists in children’s 
law. In his article “Prenatal Drug Exposure as Aggravated Cir-
cumstances,” University of Michigan Clinical Law Professor 
Frank Vandervort explores the impact of substances such as 
alcohol, cocaine, and opioids on fetal development and how 
Michigan’s child protection laws can be used to improve out-
comes for these children.

The issue of where to place children who are removed from 
the home is often encountered in child welfare proceedings. 
In “Temporal Limitations of the Relative Placement Prefer-
ence,” Children’s Law Section Chair Paula Aylward discusses 
the often-competing interests of placement with relatives ver-
sus placement permanency for children.

In January 2013, the Michigan legislature enacted the Michi-
gan Indian Family Preservation Act.5 Michigan Indian Legal 
Services attorneys Norika Kida Betti and Cameron Ann Fraser 

examine the interplay between Michigan’s statute and the fed-
eral Indian Child Welfare Act passed in 1978 in their article, 
“Michigan Indian Family Preservation Act at Seven Years.”

Fees are an important issue to all practicing attorneys. In 
her article, “Extraordinary Fees in Court-Appointed Appeals,” 
appellate attorney Liisa Speaker gives pointers for obtaining 
reasonable compensation in an area where courts historically 
have failed to adequately compensate appointed attorneys for 
this important work.

In “Banishing Juvenile Solitary Confinement: A Call to Re-
form Michigan’s Practices,” University of Detroit Mercy School 
of Law Professor Deborah Paruch addresses the shattering ef-
fects of solitary confinement on a juvenile’s mental health. In 
calling for an end to this practice to assure humane treatment 
of Michigan’s imprisoned youth, she surveys current trends in 
both national and international law.

Lastly, former section chairs Jennifer Pilette and Bill Ladd 
share with readers their reflections after four decades of in-
volvement with children’s law. 

ENDNOTES
 1. According to a recent search conducted through the Michigan Court of 

Appeals website, 395 termination appeals were decided in 2018 with most 
appellate decisions remaining unpublished.

 2. According to a recent search of Michigan Supreme Court cases via Opinion 
& Order Search, Michigan Courts at <https://courts.michigan.gov/
opinions_orders/opinions_orders/pages/default.aspx>. All websites cited in 
this article were accessed September 29, 2019.

 3. MCL 712A.17d et seq. and Child Welfare Services, Michigan Courts 
<https://courts.michigan.gov/Administration/SCAO/OfficesPrograms/CWS/
Pages/default.aspx>.

 4. Children’s Law Section, SBM <http://connect.michbar.org/childrenslaw/home>.
 5. MCL 712B.1 et seq.

The Coming of Age of Children’s Law
By Shelley R. Spivack
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Genesee County Family Court, a lecturer at the 
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of the Referees Association of Michigan and a 
member of the SBM Children’s Law and Family 
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Michigan Bar Journal Committee and served as theme editor of this 
issue and the July 2019 issue on domestic violence awareness.
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In Michigan, “a child has a legal right to begin life with 
sound mind and body.”1 Yet the family court may not 
assert Juvenile Code jurisdiction until after birth.2 In re 

Baby X addressed the question of whether a parent’s pre-
natal conduct may form the basis for jurisdiction upon birth. 
It held that a mother’s drug use during pregnancy is neglect, 
allowing the court to assert jurisdiction immediately upon the 
child’s birth.

In deciding Baby X, the Court specifically reserved the 
question of whether parental drug use during pregnancy 
might be sufficient to permanently deprive a parent of cus-
tody. In the 40 years since that April 1980 decision, our knowl-
edge regarding the impact of prenatal exposure to drugs 
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Prenatal Drug Exposure as 
Aggravated Circumstances
By Frank E. Vandervort

and alcohol has grown dramatically and the law has evolved. 
These developments suggest prenatal exposure is an aggra-
vating circumstance and should result in immediate termi-
nation of parental rights when a petition is filed, at least in 
some cases.

The impact of prenatal substance use

The impact on the developing child of prenatal exposure to 
these substances has been a concern for decades. Alcohol’s 
impact has been the subject of some 50 years of intensive 
medical research. The effects of drugs like cocaine, meth-
amphetamines, and opioids (both prescribed and illegal, such 
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as heroin) have also been the subject of a great deal of re-
search.3 Exposure to these teratogens “can have long-lasting 
implications for brain structure and function.”4 The effects 
range from mild to devastating. The precise impact of prenatal 
substance exposure on a particular child depends on many 
factors, including the combination of alcohol and drugs used, 
the timing of use, the amount of use, whether the mother 
binged or was a steady user, the mother’s diet, whether the 
mother used nicotine during pregnancy, the frequency of pre-
natal medical care, and general stressors in the environment 
(e.g., whether the mother was involved in a relationship char-
acterized by domestic violence). The child’s postnatal environ-
ment may exacerbate or ameliorate the impact of exposure.

Following is a brief overview of the effects of various 
substances.

Alcohol

Exposure to alcohol is harmful to a developing child’s brain 
even in small doses; no amount is safe. The impact of its use 
falls along a spectrum from relatively mild to truly devastat-
ing. For instance, prenatal alcohol use is the leading cause 
of developmental delay.5 Summarizing the effects of alcohol, 
researcher Tina Birk Irner writes that exposure results in “cog-
nitive and behavioral deficits that impair both the social and 
occupational future of the person exposed with a need in 
severe cases for lifelong assistance.”6 Tragically, children in 
foster care may go undiagnosed or be improperly diagnosed 
when they have been prenatally exposed to alcohol.7 

Marijuana

Exposure to marijuana in utero may have a range of ef-
fects, including sleep disturbances, increased startle responses, 
tremors, and a decrease in cognitive functioning by nine 
months. School-aged children exposed to marijuana suffer 
negative cognitive impacts, particularly in higher-order think-
ing, sometimes referred to as executive functioning; verbal and 

memory deficits by age 4; overall cognition and language defi-
cits by ages 5–6; attention deficits, increased impulsivity, and 
hyperactivity by age 6; and increased juvenile delinquency.8

Cocaine

The cocaine epidemic of the 1980s and 1990s created a 
crisis for the child protection system. Cocaine use during 
pregnancy continues to cause severe problems for exposed 
children. In infancy, these may include premature birth, gen-
eral growth retardation, lower arousal, and excitability. Later, 
growth retardation has been shown to continue until age 
10 in some children, and older children may experience 
language deficits (which persist at least into adolescence), 
behavior problems, and executive functioning deficits. These 
children may also suffer “long-term structural alterations” in 
the cortical and limbic regions of the brain.9 Research sug-
gests these infants fare better when removed from their bio-
logical parents.10 

Opioids

The present opioid epidemic has hit Michigan hard, result-
ing in a substantial increase in the number of exposed babies.11

These neonates tend to have low birthweights and often expe-
rience withdrawal, necessitating intensified medical treatment 
in a neonatal intensive care unit. These children commonly 
experience small head circumference, which is associated with 
lower brain volume.12 As Dr. Emily J. Ross and her colleagues 
summarize, “[t]he damage of prenatal opiate exposure is de-
bilitating and long lasting.”13 

Among the longer-term defects these children may experi-
ence are heart defects, motor skills impairments, cognitive def-
icits, attention deficits, and hyperactivity. Because experienc-
ing withdrawal during pregnancy is quite harmful to a fetus, 
the preferred treatment for opioid-addicted pregnant women 
is medication-based (e.g., methadone, Buprenorphine). Unfor-
tunately, medication-based treatment is not readily available 
in some areas of the state.14 Additionally, these medications 
are themselves harmful to the developing fetus, imposing on 
these children at least some of the same harms, including with-
drawal upon birth, seen in illicit opioid use.15

Child protection law

When Baby X was decided in 1980, the federal government 
was not deeply involved in child protection. By contrast, to-
day, through a detailed funding structure, federal law domi-
nates the field, albeit indirectly.16 Federal law makes clear that 
“the child’s health and safety shall be the paramount con-
cern” when determining whether reasonable efforts to reunify 
the family are appropriate.17 
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At a Glance:

With the opioid epidemic, more children are being 
born prenatally exposed to a variety of toxic drugs  
and alcohol. These children often suffer numerous, 
serious, and lifelong injuries. Because the child  
protection system’s paramount consideration is the 
safety and timely permanency for these children,  
the children may meet the statutory criteria for 
aggravated circumstances, and courts should  
consider early termination of parental rights.



Drug-exposed newborns 
are at risk of languishing  
in foster care as agency  
staff and courts focus on 
rehabilitating the parents.
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To operationalize this requirement, federal law allows each 
state to define a set of “aggravated circumstances” cases in 
which the state need not make efforts to reunify an abused 
or neglected child with his or her parent, but may instead 
seek immediate termination of parental rights.18 Michigan has 
defined a set of aggravated circumstances that includes cases 
in which a parent’s acts cause a child to suffer “serious impair-
ment of an organ” or “life threatening injury.”19 Additionally, 
these babies sometimes experience parental abandonment.20

As this summary of impacts demonstrates, many newborns 
exposed to drugs and alcohol experience serious, potentially 
life-threatening injuries—particularly to their brains, but also 
to their hearts, lungs, and other organs (e.g., opioid expo-
sure may cause serious stomach and digestive problems)—
that persist through childhood and into adolescence. Prenatal 
exposure, therefore, constitutes aggravated circumstances. A 
petition alleging prenatal exposure must seek termination of 
parental rights at the initial disposition. 

Conclusion

In many of these cases, the parents have long histories 
of addiction, repeated failures in treatment, and multiple ba-
bies exposed to substances. We must not disregard fathers. 
Their drug use may contribute to the harm these children ex-
perience. For example, paternal cocaine use may “influence 
offspring brain development and neurobehavioral develop-
ment.”21 Fathers are often complicit in the mothers’ obtaining 
and using drugs and alcohol during pregnancy. Parental sub-
stance use often accompanies myriad other functioning prob-
lems that affect parenting capacity—mental illness, domestic 
violence, and criminality and incarceration to name a few.22 

Drug-exposed newborns are at risk of languishing in foster 
care as agency staff and courts focus on rehabilitating the 
parents.23 With an understanding of the actual harm done to 
prenatally exposed children and a proper application of the 
law, there is no reason these children cannot achieve more 
timely permanence. 
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Temporal Limitations of the  
Relative Placement Preference
By Paula A. Aylward
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Much has been written praising the virtues of kin-
ship care and relative preference for children re-
moved from their parental homes.1 A similar body 

of research exists extolling the importance of placement per-
manency for children.2 Permanency policies at both state and 
federal levels make time of the essence when making place-
ment decisions for children in foster care, thereby imposing 
temporal considerations on interim placement determinations. 
Unfortunately, some decision-makers seem to treat the rela-
tive placement preference as a dispositive consideration that 
prevails at any time before a child’s ultimate permanent place-
ment. This article addresses this view and the way it under-
mines federal and state laws and policies that balance the 

competing interests of reunification (or placement) with fam-
ily (relatives) and placement permanency.

Federal law
With the August 22, 1996, enactment of the Personal Re-

sponsibility and Work Opportunity Reconciliation Act of 1996, 
PL 104-193, Congress amended Title IV-E of the Social Security 
Act to require that states receiving Title IV-E foster care fund-
ing “consider giving preference to an adult relative over a non-
related caregiver when determining a placement for a child, 
provided that the relative caregiver meets all relevant state 
child protection standards.”3 To achieve this end, on Octo-
ber 7, 2008, Congress further amended Title IV-E of the Social 

28



29

Security Act with enactment of the Fostering Connections to 
Success and Increasing Adoptions Act of 2008, PL 110-351. This 
amendment requires states receiving Title IV-E foster care 
funding to exercise due diligence within 30 days after a child’s 
removal from parental custody to identify all grandparents, all 
parents having legal custody of a sibling of the child, and other 
adult relatives of the child (including adult relatives suggested 
by the parents) and provide notice of the following:

• that the child has been or is being removed from the 
custody of his or her parents;

• the options the relative has to participate in the care and 
placement of the child; and

• the requirements to become a foster parent to the child.4

State law
The Michigan legislature codified these requirements by 

amending the Foster Care and Adoption Services Act with the 
enactment of 2010 PA 265. Section 4a of this act implements 
requirements of the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 and the Fostering Connec-
tions to Success and Increasing Adoptions Act. Section 4a pro-
vides that, upon a child’s removal, “the supervising agency 
shall, within 30 days, identify, locate, notify, and consult with 
relatives to determine placement with a fit and appropriate 
relative who would meet the child’s developmental, emotional, 
and physical needs.”5 The notification must (1) specify that the 
child has been removed from parental custody, (2) explain the 
options the relative has to participate in the care and place-
ment of the child, (3) describe the requirements and benefits 
of becoming a licensed foster family home, and (4) describe 
how the relative may subsequently enter into an agreement 
with the department for guardianship assistance.6 Not more 
than 90 days after a child’s removal from his or her home, a 
supervising agency must make a placement decision and doc-
ument in writing the reason for the decision, and provide writ-
ten notice of the decision and the reasons for the placement 

decision to, among others, each relative who expresses an in-
terest in caring for the child.7

However, before determining placement of a child, the 
agency must give “special consideration and preference to a 
child’s relative or relatives who are willing to care for the child, 
are fit to do so, and would meet the child’s developmental, 
emotional, and physical needs.”8 But ultimately, a supervising 
agency’s placement decision will be made in the best interests 
of the child.9 A person who receives a written placement deci-
sion may, within five days, request in writing documentation 
of the reasons for the decision.10 If the person does not agree 
with the placement decision, he or she may request that the 
child’s attorney review the decision to determine if the deci-
sion is in the child’s best interest.11 If the child’s attorney de-
termines the decision is not in the child’s best interest, within 
14 days after the date of the written decision, the attorney must 
petition the court that placed the child out of the child’s home 
for a review hearing.12 The court must begin the review hear-
ing not more than seven days after the date of the attorney’s 
petition and must hold the hearing on the record.13

In re COH, ERH, JRG & KBH
The Michigan Supreme Court acknowledged the timeline 

in In re COH, ERH, JRG & KBH, considering the interplay be-
tween the relative placement preference of MCL 722.954a in 
the context of a petition to appoint a guardian under MCL 
712A.19c.14 After marshalling the pertinent statutory provi-
sions, the Court held that “MCL 722.954a applies from the 
moment a child is removed from his or her parents’ care, i.e., 
before any placement decision is made, and, consequently, the 
requirements of MCL 722.954a are intended to guide the DHS’s 
initial placement decision.”15 The Court further held that “[t]he 
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At a Glance:

Some decision-makers seem to treat the relative 
placement preference as a dispositive consideration 
that prevails at any time before a child’s ultimate 
permanent placement. This article suggests that the 
more judicious and equitable course of action would 
be to accord deference to the plain language of  
MCL 722.954a and In re COH and to strictly confine  
the relative placement preference within the time 
frame set forth in MCL 722.954a.

[The supervising agency] must 
give “special consideration 
and preference to a child’s 
relative or relatives who are 
willing to care for the child,  
are fit to do so, and would 
meet the child’s developmental, 
emotional, and physical needs.”
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a subject not explored in this brief article.19 The more judi-
cious and equitable course of action would appear to be def-
erence to the plain language of MCL 722.954a and In re COH 
and strictly confining the relative placement preference within 
the time frame set forth in MCL 722.954a. Beyond that time, 
forward-looking permanency placement considerations should 
outweigh backward-looking relative placement considerations, 
and the former should be given paramount consideration over 
the latter as being in the child’s best interest, as well as in con-
formity with state and federal law and policy. 
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preference for placement with relatives is also expressly pre-
served throughout the review process established in former 
MCL 722.954a(2) and (3).”16 “However, the review process is 
limited to a narrow time period: the request for documenta-
tion of the reasons for the placement decision must be made 
within 5 days of receiving the placement decision, the poten-
tial petition for a review hearing must be made within 14 days 
of the written decision, and the review hearing must be held 
within 7 days after the petition.”17 Thus, the Court concluded 
that “there is no indication within the statutory language of 
MCL 722.954a that the Legislature intended that the preference 
for placement with relatives exists beyond the time frame iden-
tified within MCL 722.954a.”18

Exalting relative preference over permanence

Notwithstanding the plain language of MCL 722.954a and 
the clear holding of In re COH, some decision-makers apply 
the relative placement preference well beyond the time frame 
set forth in MCL 722.954a. Not only does such a practice wholly 
ignore the plain language of MCL 722.954a and In re COH, 
it impermissibly exalts the relative placement preference over 
permanency planning goals—including the paramount con-
sideration of best interests of the child. Stated another way, 
ignoring the plain language of MCL 722.954a and In re COH 
and applying the relative placement preference beyond the 
time frame set forth in MCL 722.954a allows the rights of rela-
tives to encroach upon the rights of those involved in the 
child’s permanent placement.

This practice would also seem to violate the Separation of 
Powers Doctrine by judicial encroachment upon and usurpa-
tion of the exclusive policymaking powers of the legislature, 
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Michigan Indian Family  
Preservation Act at Seven Years
By Norika L. Kida Betti and Cameron Ann Fraser

In January 2013, Michigan enacted the Michigan Indian 
Family Preservation Act (MIFPA),1 a state version of the 
Indian Child Welfare Act (ICWA).2 Passed in 1978, ICWA 

is a remedial statute designed to protect native families and 
ensure that native children remain connected to their commu-
nities through heightened protections and burdens of proof 
in child welfare proceedings. ICWA came in response to over-
whelming evidence that states were removing an alarmingly 
high percentage of Indian children from their families and 
tribal communities for placement with non-Indian families and 
institutions.3 MIFPA’s goals were to incorporate the heightened 
federal standards into Michigan law, integrate federal require-
ments with state procedures and law, and provide state law 

guidance on some of the ambiguous or missing provisions of 
the federal act.4 Since MIFPA’s enactment, the federal govern-
ment has twice updated its nonbinding guidelines and has 
enacted binding federal regulations.5 These newer federal 
authorities provide guidance for interpreting ICWA, but they 
are not binding as to MIFPA.6

In the seven years since MIFPA was enacted, Michigan 
appellate courts have issued 11 relevant published opinions: 
three cover orders removing children from the care of their 
parents,7 five cover orders that terminated parental rights,8

and four cover post-termination issues.9 The courts have not 
had to regularly dive into distinctions between state and 
federal laws because the protections offered have been in 
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harmony. However, although state and federal authorities were 
created with the goal of protecting native families and com-
munities, differences between them have led Michigan courts 
on occasion to grapple with which law controls.

When differences arise between state and federal author-
ities, the provision that is most protective of parents’ rights 
should apply. ICWA provides:

In any case where State or Federal law applicable to a child 
custody proceeding under State or Federal law provides a 
higher standard of protection to the rights of the parent or 
Indian custodian of an Indian child than the rights provided 
under this subchapter, the State or Federal court shall apply 
the State or Federal standard.10

Therefore, when the federal authority is more protective of 
parental rights, that authority should apply. For example, ICWA 
provides consideration of parental preference for placement: 
“Where appropriate, the preference of the Indian child or par-
ent shall be considered: Provided, that where a consenting 
parent evidences a desire for anonymity, the court or agency 
shall give weight to such desire in applying the preferences.”11 
MIFPA provides no similar provision. However, because this 
subsection of ICWA is protective of parental rights, it contin-
ues to apply despite its absence from MIFPA.

Michigan courts have consistently decided cases concerning 
parents’ rights based on the higher standards afforded under 
MIFPA. The Michigan Supreme Court addressed one area where 
MIFPA standards exceed those under ICWA, explaining:

ICWA sets a floor, establishing the minimum national stan-
dards that must be met before an Indian child may be re-
moved from his or her family in the context of child protec-
tive proceedings. 25 USC 1902. MIFPA similarly provides 
special protections when an Indian child is involved in cer-
tain proceedings in Michigan courts. Sometimes the protec-
tions afforded under MIFPA are greater than those provided 
under ICWA, as with the issue we consider today: when may 
the parent of an Indian child withdraw consent to the termi-
nation of parental rights.12

The Court further explained that under MIFPA a parent has the 
right to withdraw consent to termination of parental rights for 
purposes of adoption at any time before entry of a final order 
of adoption while under ICWA,13 and the parent’s right to with-
draw consent ends upon “entry of a final decree of termina-
tion or adoption, as the case may be. . . .”14 This statutory pro-
tection for parents can be found in MIFPA, but is not provided 
for in ICWA as the Michigan Court of Appeals had previously 
determined in In re Kiogima.15

When presented with differing standards under ICWA and 
MIFPA in situations not involving parents’ rights, such as post-
termination requests to transfer a case to tribal court, the Mich-
igan Court of Appeals has also relied on the stricter provisions 
of MIFPA. In In re Spears, the Court’s decision turned on the 
less flexible standards of MIFPA rather than the more flexible 
ICWA and federal regulations when resolving a question of 
what constitutes good cause to deny transfer to a tribal court. 
The Court noted that “[u]nlike the ICWA, the MIFPA provides 
circuit courts with a clear and unambiguous standard for de-
termining what constitutes ‘good cause to the contrary’ when 
considering a petition to transfer an Indian child custody case 
to a tribal court.”16 In addition, Spears provided an opportu-
nity for the Court to analyze a situation where the Bureau of 
Indian Affairs (BIA) guidelines and MIFPA were not in har-
mony. Applying MIFPA over the 1979 BIA guidelines that were 
in effect at the time of the case, the Court noted:

Although the BIA guidelines provide separately that good 
cause not to transfer a case to a tribal court may exist if a 
request to transfer is made “at an advanced stage . . .and the 
petitioner did not file the petition promptly after receiving 
notice of the hearing,” BIA Guidelines at 67591, § C.3(b)(i), 

At a Glance:

When differences arise between the Michigan Indian 
Family Preservation Act, the Indian Child Welfare Act, 
and regulations, the provision that is most protective  
of parents’ rights should apply.

When inconsistences arise involving provisions  
that do not concern the rights of parents, the  
courts should continue to follow the Michigan Indian 
Family Preservation Act’s stricter provisions.

Passed in 1978, ICWA is a 
remedial statute designed to 
protect native families and 
ensure that native children 
remain connected to their 
communities through 
heightened protections and 
burdens of proof in child 
welfare proceedings.
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the Michigan Legislature chose not to include timeliness of 
the request for transfer as a basis for finding good cause 
under MCL 712B.7(5).17

In In re KMN, the Michigan Court of Appeals similarly 
rejected an argument that ICWA preempted MIFPA in a case 
concerning placement preferences, finding MIFPA’s placement 
preferences “did not stand as an obstacle” to ICWA’s stated 
purpose and instead “endeavored to further protect the Indian 
child’s Indian culture—a purpose consistent with ICWA.”18 
Although the Court found no ICWA violations, it vacated sev-
eral of the trial court’s orders based on the stringent standards 
for deviating from the placement preferences under MIFPA.19

One author has encouraged states to adopt the BIA guide-
lines and ICWA regulations as state laws to ensure consistent 
compliance with the minimum federal standards and defend 
against court challenges.20 Although this suggestion might be 
useful in other states, Michigan has already enacted MIFPA, and 
Michigan courts have consistently decided cases based on the 
heightened protections. Therefore, adopting the current fed-
eral regulations without a detailed analysis of the distinctions 
between the state and federal legal authorities would not be 
the better course of action. Instead, when inconsistencies arise, 
Michigan courts should continue to comply with the authority 
that is more protective of parental rights and, when parental 
rights are not at stake, follow MIFPA’s stricter provisions. 



A portable, essential Resource Directory will be sent to members who currently opt-in to receive the 
Michigan Bar Journal April issue. A digital version of the Resource Directory will be available as  
part of your Michigan Bar Journal online subscription, with extra copies available for $10. Use 
form to order extra copies of the Resource Directory.

The April Resource Directory Contains:
• Comprehensive contact information for courts (information not readily available in one place)
• Michigan state government contact information
• Local government contact information
• Lawyer associations contact information
• Classified legal services advertising marketplace
• Valuable display advertising

P#_____________

Contact: _______________________________________________________________________

Company: _____________________________________________________________________

Street Address: __________________________________________________________________

City/State/Zip: __________________________________________________________________

Phone:  (______) ____________________________

Payment is enclosed. Check #_____________ Make checks payable to the State Bar of Michigan.

                Quantity    |    Price

2019 April Resource Directory @ $10 each ________      ________

                                                      TOTAL  ________   $________ 

ORDER  
the 2019 April Resource Directory

Please send me…

     Mail this form and 
payment in full to:
State Bar of Michigan
ATTN: Finance Dept.
Michael Franck Building
306 Townsend Street
Lansing, MI 48933-2012
(800) 968-1442

The best way to find contact information for a  
fellow attorney is to visit michbar.org and  
select ATTORNEY SEARCH.
Benefits of using ATTORNEY SEARCH: 
• No login necessary
• All contact information is up to date 
• Changes to information update within 24 hours
• ATTORNEY SEARCH is mobile-friendly
• Search by name, firm, county, city, keyword,  

committee, or section

To access the Alphabetical Roster as a digital document,  
log in at e.michbar.org. 

(No Refunds)



36

Michigan Bar Journal November 2019

Chi ldren’s Law 

The U.S. Constitution guarantees the right to counsel.1 
The guarantee applies not only in criminal cases, but 
also to parents in child welfare proceedings.2 Ten-

sions arise in court-appointed cases because county-adopted 
pay rates may not equal “reasonable compensation,” but an at-
torney desiring a reasonable fee for work performed will have 
to frame the request as an extraordinary fee arising from a 
more-than-normal amount of effort. While extraordinary fees 
are rarely requested in court-appointed child welfare cases, 
recently there has been an uptick in requests for extraordi-
nary fees and appeals from the denial of such fees. To date, 

the appellate decisions regarding these requests have all arisen 
in the criminal context; however, the principles involved in 
these decisions apply just as forcefully to court-appointed 
appeals in the child welfare context.

Appointed attorneys are entitled  
to reasonable fees

The Michigan Supreme Court has declined to adopt a spe-
cific formula for calculating reasonable compensation for ap-
pointed attorneys.3 Reasonable compensation requires that 
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the “compensation actually paid must be reasonable in rela-
tion to the representational services that individual attorneys 
actually perform.”4 (emphasis in original).

Attorney John Ujlaky has repeatedly attempted to increase 
his fees in court-appointed appeals. Although he has been 
mostly unsuccessful in getting additional fees, he has achieved 
success for the bar by obtaining some law on reasonable fees 
for court-appointed cases. Most significantly, Ujlaky obtained an 
order from the Michigan Supreme Court holding that “the trial 
court shall either award the requested fees, or articulate on the 
record its basis for concluding such fees are not reasonable.”5 
Bradley Hall, administrator of the Michigan Assigned Appellate 
Counsel System (MAACS) commented that MAACS “encour-
ages its roster attorneys to move for reasonable fees whenever 
the trial court’s fee policy does not otherwise allow them.”6

Attorney Mitchell Foster obtained a significant published 
decision from the Court of Appeals on this topic. In In re 
Attorney Fees of Mitchell T. Foster,7 Foster was appointed to 
represent the defendant in a plea-based conviction appeal. 
He filed an application for leave to appeal in the Court of Ap-
peals that was denied for lack of merit presented. He then filed 
a petition for reasonable fees in the trial court to recover fees 
for his time preparing the application. The trial court ruled that 
because it is in a poor county, it could not afford to pay for 
services that have “no merit” or grounds to be filed. Foster 
then appealed on the ground that the trial court cannot deny 
him a reasonable fee for the work performed on the appointed 
appeal. The Court of Appeals agreed with Foster and con-
cluded that because there is no merit in the appeal does not 
mean the attorney is not entitled to a reasonable fee. The Court 
reversed the trial court’s decision and remanded the case to a 
different trial judge to determine the reasonable fee.

Hall commented that “it’s important to remind the courts 
that . . .difficult and unpredictable work carries real financial 
risk for appointed counsel, and the courts should not be free 
to avoid their constitutional obligations simply by adopting 
policies that provide reasonable compensation only in the 
rarest and simplest of cases.”8

How to establish the need  
for an extraordinary fee

In addition to the 2015 Supreme Court order in In re Attor-
ney Fees of John W. Ujlaky, Ujlaky has obtained unpublished 
opinions that provide instruction to other appellate attorneys 
on how to meet the burden of proving extraordinary fees. In 
In re Attorney Fees of John W. Ujlaky, decided in 2017, for ex-
ample, Ujlaky submitted a request for extraordinary fees after 
the Court of Appeals denied leave. The trial court awarded 
him $300 but denied the rest of the request without reasoning.9

The paperwork that Ujlaky filed shows he properly checked 
the “motion for extraordinary fees” box on the MAACS form. 
This box also requests that a motion be attached; instead of 
a motion, Ujlaky provided an itemized copy of the billing. 
After the trial court denied his request, Ujlaky filed a motion 
for reconsideration in the trial court, stating that “a course of 
conduct was developed, which required extensive legal re-
search.” The trial court denied the motion to reconsider, find-
ing that Ujlaky did not show that the trial court committed 
palpable error or abused its discretion. Ujlaky then appealed 
the denial of fees to the Court of Appeals, which affirmed the 
trial court’s decision.

In Ujlaky, decided in 2017, the Court of Appeals laid out rules 
that must be adhered to for extraordinary fees to be awarded:

• The box requesting extraordinary fees on the county’s 
fee request form must be checked and a conforming 
motion must be attached.10 This puts the burden of 
proof on the party requesting fees to show the extraor-
dinary circumstances associated with the case leading 
to the higher request.11

• The reasonableness of the fees depends on “the to-
tality of special circumstances applicable to the case 
at hand.”12
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At a Glance:

In court-appointed child welfare cases, extraordinary 
fees are rarely requested. However, there has been  
a recent uptick in requests for extraordinary fees and 
appeals from the denial of such fees. When attempting 
to show extraordinary fees, an attorney should attach  
a detailed description of the work done and the reasons 
why the matter required more care and diligence than  
a normal court-appointed appeal.

[A]n attorney desiring a 
reasonable fee for work 
performed will have to 
frame the request as an 
extraordinary fee arising 
from a more-than-normal 
amount of effort.
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Elizabeth Gleicher noted in her dissent, “[a]n extraordinary 
fee analysis should not pit a lawyer’s appropriate and effec-
tive efforts against a court’s budget . . .”18 The Supreme Court 
remanded to the trial court for further proceedings on the 
extraordinary fee request.

The Court of Appeals allowed a request for extraordi-
nary fees to move forward in In re Attorney Fees of Kenneth 
Malkin.19 After winning at trial, attorney Malkin submitted a 
request for fees beyond the $5,850 awarded by the trial court 
for 90 hours of work. Malkin showed that he worked 151 hours 
and was entitled to an additional $3,965 based on the coun-
ty’s hourly rate of $65 per hour. Once again, the Court of Ap-
peals reversed the denial of fees and reminded that if a trial 
court does not award fees, it must articulate on the record its 
basis for concluding the fees are not reasonable. An “exten-
sive analysis by the court is not required but it must indicate 
how the claimed hours are being adjusted.”20 The efforts of 
Ujlaky, Foster, and Malkin have given court-appointed appel-
late attorneys some guidance as to what the courts expect 
when extraordinary fees are requested. These explanations 
may pave the way for court-appointed appellate attorneys to 
be able to recover more of the fees they so often deserve.

Lessons learned from the MAACS pilot project

MAACS has been working on a pilot project to make this 
process clearer and assure that criminal defendants are being 
provided effective assistance of counsel in their appeals. The 

• The party requesting fees must show beyond a simple 
recitation of their proposed billing why extraordinary 
fees are reasonable.13

• There must have been an abuse of discretion by the 
trial court.14

The Court of Appeals held that Ujlaky was unable to recover 
extraordinary fees beyond the court-appointed cap because 
“he did not attach a conforming motion for extraordinary 
fees. The billing statements did not provide the legal frame-
work for his request or apply the relevant facts to that frame-
work for purposes of determining whether his requested fees 
were reasonable.”15 Thus, Ujlaky failed to meet his burden.

In In re Attorney Fees of Mitchell T. Foster, the Supreme 
Court reversed the Court of Appeals’ decision denying Foster 
extraordinary fees.16 In that case, Foster had to review more 
than 2,000 pages of financial records and spent a significant 
amount of time consulting with a defense expert witness. 
Foster’s client eventually entered a no-contest plea. As noted 
by the dissenting opinion in the Court of Appeals, the county 
denied the fee request based on the county’s budgetary con-
straints, asserting that most of the work was unnecessary since 
the defendant took a plea and the county had already author-
ized payment of $500, which was $115 more than the county 
rate for a criminal plea.17 Foster requested extraordinary fees 
for the work he performed, using the county’s hourly rate of 
$45 per hour. The county also authorized Foster to hire and 
pay a financial expert $12,500 to assist in the case. As Judge 
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testify as to the necessity and reasonableness of the extraor-
dinary fees requested. However, finding another qualified at-
torney willing to testify on the matter can be difficult. When 
attempting to show extraordinary fees, an attorney should 
attach a detailed description of the work done and the rea-
sons why the matter required more time than a standard 
court-appointed appeal. 
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fee request form for the pilot project clearly states that the 
“request for fees beyond the maximum must be accompanied 
by a motion explaining why the case reasonably required 
additional effort.”21 In addition, the form helps identify what 
might qualify as an extraordinary fee by stating that “poten-
tial grounds for excess fees include, but are not limited to, 
lengthy trials, complex legal issues, fact investigation, and trial 
court litigation.”22

Whether a similar pilot project could be implemented in the 
child welfare arena has been a topic of discussion. Reasonable 
and extraordinary fees are even more imperative in child wel-
fare cases as the court-appointed system for termination ap-
peals generally provides even lower fees than court-appointed 
criminal appeals, and the appointment process is done at the 
county level without statewide uniform standards. Without 
uniform standards, navigating the appointed fees system can 
be daunting, as even neighboring counties may use completely 
different systems and procedures. While most counties tend 
to stay within the range of $50–$75 an hour, with some coun-
ties dropping as low as $30 an hour, almost all of them differ 
as to whether they have a cap on attorney fees, the amount 
of the cap, and at what point in the process the attorneys may 
submit their itemized bills. Some counties cap the fees for a 
termination appeal at $1,500, others are even lower at $750, 
and many counties do not have a cap at all as long as the 
attorney uses the court-approved rate.23 Even the State Court 
Administrative Office does not have a standardized procedure 
for requesting reasonable or extraordinary attorney’s fees in 
appointed child welfare cases at either the trial court or the 
appellate level, nor does it maintain a list of all the counties 
and the various pay rates.

Conclusion

There are options—albeit impractical—for obtaining ex-
traordinary fees. Attorneys requesting the fees carry the bur-
den of proof; they must show why they deserve a fee above 
the capped amount. An appointed appellate attorney could 
ask another attorney in the same area who does similar work 
to review what work needed to be done in the matter and 

Liisa R. Speaker practices exclusively in the 
field of appeals, particularly child welfare and 
family law appeals. She has advocated for rea-
sonable fees in many court-appointed child wel-
fare appeals and has trained judges and attor-
neys on child protection proceedings. She also 
moderated a session at the 2019 Michigan Ap-
pellate Bench Bar Conference on obtaining a 

reasonable fee in court-appointed child welfare appeals.

Attorneys requesting the 
fees carry the burden of 
proof; they must show why 
they deserve a fee above 
the capped amount.
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The well-publicized case of Kalief Browder illustrates 
the devastating effects of solitary confinement on the 
many juveniles who are subjected to this treatment in 

the United States each year. On the evening of May 15, 2010, 
16-year-old Kalief and his friend were on their way home from 
a party when they were arrested for robbery.1 Unable to post 
bond, Kalief remained in jail following his arraignment. He 
was eventually transferred to the Rikers Island jail where he 
spent more than three years awaiting trial. During this time, 
he turned down several plea offers, consistently maintaining 
his innocence. He was released from jail in 2013 at the age of 
20, when his case was dismissed for lack of evidence.2

More than two years of Kalief’s imprisonment was spent in 
solitary confinement. He attempted suicide several times. His 

attempts continued after his release; he ultimately succeeded 
in 2015 when he hung himself at his parents’ home.3 In 2016, 
President Obama announced a ban on solitary confinement 
for juveniles in federal prisons, citing Kalief’s suicide and his 
“constant struggle to recover from the trauma of being locked 
up alone for 23 hours a day.”4

This article addresses the practice of subjecting juveniles 
to solitary confinement and its shattering effects on mental 
health. It presents the current state of national and interna-
tional law on this issue and shows that Michigan’s current 
practice of subjecting juveniles to extended periods of isola-
tion violates international law, contradicts current trends in 
state and federal law, and is contrary to evolving standards 
of decency.

40



At a Glance:
The practice of subjecting juveniles to solitary 
confinement has been shown to have devastating 
effects on their mental health. This article presents  
the current state of national and international law  
on this issue and shows that Michigan’s current  
practice of subjecting juveniles to extended periods  
of isolation violates international law, is against  
the current trends in state and federal law, and is 
contrary to evolving standards of decency.
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The practice

Solitary confinement is defined as the physical and social 
isolation of an individual within a single cell for 22½ to 24 
hours per day, with any remaining time generally spent in a 
barren yard or cage.5 There are two main classifications: puni-
tive segregation employed as punishment, and administrative 
segregation employed when a prisoner is considered a safety 
risk.6 The conditions vary, but three factors are present in all 
solitary confinement schemes: “social isolation, reduced activ-
ity and environmental input, and loss of autonomy and con-
trol over almost all aspects of daily life.”7 The resources that 
inmates receive while in solitary confinement are at the discre-
tion of the individual facilities and the officers.8 While some 
facilities allow inmates to use books or self-educational materi-
als, others deny access to these materials.9

Human Rights Watch and the American Civil Liberties 
Union report that “solitary confinement of youth is, today, 
a serious and widespread problem in the United States.”10 
These groups estimate that more than 95,000 youths were 
held in prisons and jails in 2011. They also report that a large 
percentage of these facilities use solitary confinement for 
extended periods. A 2012 survey from Texas found that most 
jails held juveniles in solitary confinement for six months to 
more than a year.11

The effects of solitary confinement

The deleterious effects of solitary confinement were rec-
ognized in the United States soon after the Pennsylvania leg-
islature authorized solitary confinement cells in 1790. Jurists 
referred to the practice as “a greater evil than certain death.”12 
In 1890, United States Supreme Court Justice Samuel Freeman 
Miller, summarizing 100 years of experience with solitary con-
finement, stated:

A considerable number of the prisoners fell, after even a short 
confinement, into a semi-fatuous condition, from which it 
was next to impossible to arouse them, and others became 
violently insane; others still, committed suicide; while those 

who stood the ordeal better were not generally reformed, and 
in most cases did not recover sufficient mental activity to be 
of any subsequent service to the community.13

Recent studies consistently report the psychological and 
physical effects of solitary confinement on prisoners.14 These 
symptoms and problematic behaviors include “[n]egative at-
titudes and affect, insomnia, anxiety, panic, withdrawal, hy-
persensitivity to stimuli, ruminations, cognitive dysfunction, 
hallucinations, loss of control, irritability, aggression and rage, 
paranoia, hopelessness, lethargy, depression, a sense of im-
pending emotional breakdown, self-mutilation, and suicidal 
ideation and behavior.”15

The effects of solitary confinement on juveniles is even 
more alarming. Because adolescents’ brains are still develop-
ing, they are particularly susceptible to the damaging effects 
of solitary confinement.16 A United States Attorney General 
task force reported:

Nowhere is the damaging impact of incarceration on vulner-
able children more obvious than when it involves solitary 
confinement. . . . [J]uveniles experience symptoms of paranoia, 
anxiety, and depression even after very short periods of isola-
tion. Confined youth who spend extended periods isolated 
are among the most likely to attempt or actually commit sui-
cide. One national study found that among the suicides in 
juvenile facilities, half of the victims were in isolation at the 
time they took their own lives, and 62 percent of victims had 
a history of solitary confinement.17

Modern neuroscience research, utilizing MRI and fMRIs, 
has significantly advanced our knowledge of how the brain 
develops and matures during adolescence.18 Less is known 
about how deprivation of stimulation during adolescence af-
fects the normal development of the brain. However, research 
shows that brain cells are wired to react to environmental con-
ditions and can die in extreme settings such as long periods 
of solitary confinement19 and “even a few days of solitary con-
finement will predictably shift the [brain’s] electroencephalo-
gram (EEG) pattern toward an abnormal pattern characteris-
tic of stupor and delirium.”20 Scientists have opined that there 
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Because adolescents’ brains 
are still developing, they  
are particularly susceptible 
to the damaging effects  
of solitary confinement.



42

Michigan Bar Journal November 2019

Chi ldren’s Law  — Banishing Juvenile Solitary Confinement42

Michigan is one of only seven states with no restrictions on 
solitary confinement of adolescents.33 Michigan Department 
of Corrections policies provide that prisoners can be held in 
administrative solitary confinement for any length of time 
and are permitted to leave their cells for only one hour per 
day. They are not allowed calls or visits from friends or fam-
ily.34 The policies do not distinguish between juveniles and 
adult prisoners. The department does not keep statistics on 
juveniles in solitary confinement.35

Litigation and constitutional challenges
Civil rights litigation has had some impact on the use of 

solitary confinement. Cases in New York, Mississippi, Ohio, 
and Illinois have resulted in settlements or judgments limiting 
the use of this practice on juveniles.36 However, constitutional 
challenges have had less success. Although the Supreme Court 
has recently found violations of the Eighth Amendment with 
respect to juvenile sentencing,37 it has not decided an Eighth 
Amendment conditions-of-confinement case involving juve-
niles. Furthermore, no other federal court has sustained a 
categorical challenge to the practice. Traditionally, courts 
held that isolation and the lack of environmental stimulation, 
absent evidence of actual physical harm, is not a serious 
enough deprivation to give rise to an Eighth Amendment vio-
lation.38 However, a growing number of courts have split from 
this view, recognizing that social interaction and environmen-
tal stimulation are basic human needs that are cognizable 
under the Eighth Amendment.39 Some of these recent cases 
involved juveniles.40

Arguments and conclusion

Scholars and juvenile advocates argue that solitary con-
finement of juveniles is cruel and unusual punishment. They 
contend that juveniles are different from adults and merit dif-
ferent treatment. They cite to recent Supreme Court cases 
holding that the death penalty and automatic life in prison 
without parole for juveniles violates the Cruel and Unusual 
Punishment Clause of the Eight Amendment.41 They also argue 
that psychological harm, standing alone, is sufficient to meet 
the requisite legal test.

Advocates for abolishing this practice also argue that evolv-
ing standards of decency—as evidenced by international law, 
federal administrative law, federal agency opinions, the opin-
ions of professional organizations, and the current trends in 
caselaw and state legislation—support the conclusion that the 
practice violates these standards of decency. As former United 
States Supreme Court Justice Anthony Kennedy recently re-
marked, “[T]he human toll wrought by extended terms of iso-
lation long has been understood, and questioned.. . .There are 
indications of a new and growing awareness in the broader 
public of the subject of corrections and of solitary confine-
ment in particular . . .consideration of the issues is needed.”42

is “[g]ood reason to suspect that harsh conditions such as soli-
tary confinement impair brain development during [adoles-
cence].”21 Furthermore, neuroscience research on animal sub-
jects has demonstrated that because adolescence is a time 
of increased neuronal and hormonal reactivity to stress, ado-
lescent animals may be particularly sensitive to social iso-
lation, resulting in long-lasting effects on brain structure 
and function.22

Law and policy

International law

The United Nations pronounced solitary confinement of 
adolescents to be cruel, inhuman, or degrading treatment 
in its 1990 Guidelines for the Prevention of Juvenile Delin-
quency, known as the Riyadh Guidelines.23 This position was 
reasserted by the Special Rapporteur on Torture in his report 
to the General Assembly in 2011, where he called for an abso-
lute ban on solitary confinement for juveniles.24 These posi-
tions were reaffirmed in December 2015 in the Nelson Man-
dela Rules, which define solitary confinement as “22 hours or 
more a day without meaningful human contact” and prohibit 
solitary confinement for more than 15 consecutive days.25

United States law

Federal administrative and professional responses
Federal agencies and professional organizations have come 

out against solitary confinement of juveniles. In 2016, Presi-
dent Obama issued an Executive Order banning the use of 
punitive solitary confinement on juveniles in federal prisons26 
following the Department of Justice’s recommendation that ju-
veniles should not be subjected to isolation except as “a tem-
porary measure in response to an act of serious violence.”27

Professional groups have also called for an end to this prac-
tice. The American Academy of Child and Adolescent Psychia-
try issued a 2012 policy statement opposing the solitary con-
finement of juveniles.28 In 2017, the American Bar Association’s 
Criminal Justice Section called on legislative bodies and gov-
ernmental agencies to end solitary confinement of adolescents 
except in cases of immediate harm.29 In 2018, the Association 
of State Correctional Administrators called for the reduced use 
and reform of the system of administrative segregation.30

The states’ experience
Recently, many states have passed laws limiting the use of 

solitary confinement of juveniles. Twenty-six states currently 
prohibit punitive solitary confinement, while fifteen states 
limit the time an adolescent may spend in punitive confine-
ment.31 Other states have passed more comprehensive restric-
tions on this practice, including Colorado, California, and 
New Jersey.32
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It is past time that Michigan legislators and prison officials 
address this issue and change the current policy to assure 
humane treatment of Michigan’s imprisoned youth. 

Deborah Paruch is a professor of law at the University of Detroit Mercy 
School of Law.
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Chi ldren’s Law

Having been continuously engaged in the practice 
of what was once labeled “kiddie law” or “criminal 
law lite” for four decades allows us to reflect on 

the transitions in both the child welfare and juvenile delin-
quency contexts.

Historically, there was little guidance for practitioners and 
the trial courts in child welfare cases. Courts generally oper-
ated with a sense of placing the interests of the child first, yet 
the practice was often ad hoc and dependent on the profes-
sional rigor of the individual actors. Witness the tragedy of 
In re AMB, where the Court of Appeals held that the trial 
court had erred by withdrawing life support from a seriously 
ill newborn child without notice to the parents or the child’s 

assigned counsel.1 AMB demonstrated the dangers of the in-
formality of practice in juvenile court proceedings.

In 2008, the federal courts became actively involved with 
child welfare issues as the Eastern District of Michigan took 
over supervision of many Michigan Department of Health 
and Human Services (DHHS) practices with the settlement 
agreement in Dwayne B. v Granholm, which later became 
known as Dwayne B. v Snyder.2 The most recent report of 
the court-appointed monitor indicates that DHHS had met 
only 13 of the 74 required performance standards evaluated 
in 2017.3 These results highlight the need for trained, expe-
rienced counsel to ensure that the terms of the settlement 
are enforced statewide. Still, too often the lawyer-guardian 
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ad litem is expected to serve the needs and wishes of the 
court, DHHS, or both. Moreover, unlike adult criminal coun-
sel, there is still no statewide system of child representation 
or any standard for proper payment, leaving children’s coun-
sel underpaid and overworked.4

On June 12, 2019, the Supreme Court in In re Ferranti 5 re-
versed its longstanding opinion in In re Hatcher.6 In so doing, 
Michigan now explicitly allows collateral challenges to claimed 
errors in the adjudication stage after parental rights termina-
tion. Although a clear victory for parents, this means that many 
children awaiting adoption will be placed in legal limbo for 
an extended period.

In our past 40 years of practice, with the exception of 
United States Supreme Court decisions regarding juvenile life 
sentences,7 there has been a steady march toward treating 
delinquent children like adult criminals. Fears of “super pred-
ators”8 and child “wilding”9 altered our kinder, gentler, and 
relatively rare Michigan juvenile waiver process. While the his-
toric discretion of a seasoned juvenile jurist remains present 
in the traditional waiver context,10 the rise of automatic waiver 
(ceding to the prosecution the role of gatekeeper in certain as-
pects of waiver11) and designation proceedings (the practice 
of trying children as adults in the juvenile court itself 12) have 
contributed to the criminalization of Michigan’s children.

So, too, in juvenile competency to stand trial, we have re-
cently gazed through a more adult lens in viewing children’s 
comprehension of their own role in the delinquency process. 
The Michigan Juvenile Competency Statute13 evaluates ques-
tions of juvenile competency by juvenile rather than adult 
norms, yet still fashions Michigan’s concept of children’s legal 
comprehension akin to the adult competency standard.

When teaching law school, we stress that the legal sys-
tem “treats children as children when it benefits us as adults 
and treats them as adults when it benefits us as adults.” No-
where is this more apparent than in the area of juvenile con-
fessions where we evaluate children’s statements by the same 
legal standard as we evaluate those of adults,14 often with 
disastrous consequences.15

We teach law school with the hope that this area of legal 
practice is finally coming of age, ripe for a new generation of 
children’s counsel. 
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By Bryan A. Garner

Know Thy Reader:  
Writing for the Legal Audience

Editor’s note: This column originally ap-
peared in the September 2009 issue of the 
ABA Law Student Division’s Student Lawyer 
magazine and is reprinted with permission.

ometimes a legal writer will say 
to me, “You have to know your 
reader.” It’s so true that it’s a 
truism. And like many truisms, 

it’s often misunderstood. That is, some writ-
ers seem to believe that individual readers 
have a vast disparity of readerly character-
istics, when in fact they’re generally much 
like one another, and much like you and 
me—on a bad day.

What can we safely say, in general terms, 
about legal readers? Three characteristics 
come to the fore: (1) They’re frightfully busy 
and therefore impatient. (2) They’re hope-
ful for something useful in their work, but 
they’re easily disappointed. (3) They’re pro-
fessionally skeptical and, by nature, unchar-
itable. They’re skeptical because they’ve 
been trained to think of contrary views, and 
they know the argumentative strategies for 
doing so. They’re uncharitable because they 

S

believe that accuracy with pertinent details 
typifies accuracy in other matters—that if 
the details aren’t right, there’s little reason 
to think that the larger points will be right.

Overshadowing all other characteristics 
is their inescapable busyness. It matters not 
whether you’re writing for a judge whom 
you’re hoping to persuade or a supervising 
lawyer whom you’re trying to help. Your 
reader is harried, with too much to do in 
too little time. Your task as a writer might 
therefore seem hopeless. But it isn’t. You 
must use this unavoidable reality to gain 
some mastery of the writer-reader relation-
ship. A sound understanding of legal read-
ers can help you achieve that.

Characteristic #1:  
Your reader is frightfully busy  
and therefore impatient.

With prestige in everyday life come de-
mands on one’s time. Important people are 
busy, and the more important, the busier. 
That’s an inevitable fact of life, and one that 
Justice Clarence Thomas well understood 
when he was writing briefs full-time. Here’s 
what he told me in an interview: “When I 
wrote briefs, I always assumed that judges 
had other, more important things to read 
than what I wrote.. . .People are really busy, 
and I wanted to make sure that the judge 
saw mine.” As a result, he learned to be 
brief and not to cram as many words on the 
page as possible. He said that his prefer-

ence today, as a reader, is to pick up a 20-
page brief rather than the more typical 
50-pager.

Hence brevity is part of what you must 
achieve. Likewise economy: you must cap-
sulize your message up front, without one 
wasted syllable, even if the rest of the writ-
ing goes on for many pages. If it’s a five-
page motion, state the essential message 
concretely in the first paragraph. If it’s a 
25-page memo, distill the message on page 
one, without abstraction. The rest serves 
as backup.

Consider an example—a reply brief on 
a motion to dismiss. A time-wasting ver-
sion not written from the reader’s point 
of view might open like this: “Now comes 
Defendant Avogen Casinos, Inc. (‘Avogen’), 
by and through its attorneys of record, Hall 
& Richards, 300 Main Street, Suite 280, 
Miami, Florida 33101, and files this its Reply 
to Gibson’s Response to Avogen’s Motion to 
Dismiss, and respectfully states unto this 
Honorable Court as follows.” That last part 
purports to be courteous, but in fact the 
whole thing is discourteous. It’s as if the 
writer is shouting, “Skip this!”

A version that accounts for the reader 
might begin with a straightforward title: 
“Avogen’s Reply to Gibson’s Response to 
Motion to Dismiss.” Then, immediately af-
ter, a fast start: “The fatal flaw pervading 
Gibson’s arguments is that she cites and 
discusses specific-jurisdiction cases when 
this Court is undeniably presented with a 
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general-jurisdiction issue. But before clarify-
ing that muddlement, Avogen must briefly 
set the facts right.”

If you really know your readers, you’ll 
start fast—without inefficient windups.

Characteristic #2:  
Your readers are hopeful but fickle.

When they pick up what you’ve writ-
ten, it’s probably with a sense of eager-
ness—even hope—that it will show a 
strong command of ideas, a deft handling 
of the language, and argumentative rigor. 
That eagerness is easily dashed, and little 
instances of poor judgment on your part 
can cause the reader to turn on you. The 
chief causes of disappointment will be care-
lessness (typos, poor citation form); vague-
ness (airy assertions that aren’t concretely 
supported, raising the suspicion that you 
don’t really get it); the indiscriminate in-
clusion of facts, without distinguishing 
vital details from incidental ones; and 
needless repetition.

Here’s the sobering fact: you can’t hide. 
On page one, you show either that you’ve 
grasped what you’re writing about or that 
you don’t. And your reader will be sizing 
you up almost instantly. Unlike the law 
professors who question you Socratically, 
you can’t hide the ball because there’s 
no such thing as an effective hide-the-ball 
memo or hide-the-ball brief. In law prac-
tice, such things are simply incompetent—
and your readers know it.

Characteristic #3:  
Your readers are skeptical  
and uncharitable.

Your audience has been trained in the 
law. If you fail to address a critical point, 
they’ll notice. They’re likely to see what 
you’ve overlooked, so you must be really 

thorough both in your approach to the 
problem and in your research. You must 
work through the complexities to arrive at 
a simple, elegant solution to the problem.

Your readers will instantly start sizing 
you up on many fronts: if you cite a case 
but forget to include in the citation the court 
that decided it or the year of the decision; 
if you fail to include a pinpoint citation; if 
you don’t know how to handle an ellipsis; 
if you put “Inc.” after “Co.” (or, worse yet, 
“Company”) in a case name; if you don’t 
know when to capitalize “court”; if you 
don’t know that “irregardless” is not a word 
in good standing; or if you make other slip-
ups—and the possibilities for error are 
amazingly many—they’ll typically think less 
of you as a writer. And by extension as an 
advocate. (The errors mentioned here are 
easily mended by following the rules in 
The Bluebook and The Redbook.)

So there’s a lot going on at once in your 
reader’s mind. If you’re a beginner uncom-
fortable with the niceties of legal writing, 
much of the reader’s attention will be fo-
cused on you instead of your message—
and on how much progress you still need 
to make and how best to convey that to 
you. If you’re skillful, your reader’s thoughts 
will be focused mainly on your message, 
and only after the piece is completed will 
the reader likely sigh and think about how 
deft your handling of the material was.

Sometimes it is said that your best strat-
egy is to mimic the writing style of your 
readers. That may be true if you’re writing 
for a consummate stylist—a rare situation 
for most. It may also be the cold reality, to 
some extent, if you’re ghostwriting. But it cer-
tainly isn’t true if you’re writing for a judge. 
Almost everybody is more sophisticated as 
a reader than as a writer. Similarly, we’re bet-
ter in appreciating great talks, music recit-
als, and ballet performances than we are at 
delivering them ourselves. Most of us would 

consider it laughable if a professional singer 
tried to mimic how we sing on the assump-
tion that “that’s what we must like.”

So your legal readers are impatient, 
fickle, and uncharitable. Writing for them 
is entirely different from writing for your 
mother, who would likely be cheering you 
on, beaming with pride, and asking you 
to read it aloud again. Your legal reader 
isn’t your mother. Nor a kindhearted third-
grade teacher. Nor a nurturing high-school 
teacher. Your legal readers are likely to be the 
most demanding ones you’ve ever had. 

Bryan A. Garner (bgarner@lawprose.org), presi-
dent of LawProse Inc. in Dallas, is the editor in 
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winning author of many books on legal writ-
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Justice Antonin Scalia, he is coauthor of Making 
Your Case: The Art of Persuading Judges (West).

Your readers will instantly start sizing you up 
on many fronts . . . .

Our high-quality, low-cost programs pro-
vide you with discounts on every thing from 
legal research serv ices to insurance. In ad-
dition, every time you participate in a State 
Bar of Mich igan program, you give some-
thing back to your profession.

Membership Benefits Include:

 •  The quarterly Michigan Para legal 
Newsletter, the monthly Mich igan  
Bar Journal, and the Annual  
Membership Directory

 •  Insurance (including health and  
reduced auto insurance)

 •   State Bar Platinum Gold MasterCard 
(to those who qualify)

 •   Many more benefits

For information, contact: 
sbmparalegal@gmail.com

Paralegal/Legal Assistant 
Section of the State Bar 

of Michigan

Become a Member



48 Best Practices
Michigan Bar Journal November 2019

ull and complete disclosure 
of a debtor’s financial affairs 
is the quintessential corner-
stone of every bankruptcy fil-

ing,1 a material failure of which may result 
in denial of the very relief a debtor seeks—
the discharge of indebtedness.2 In an effort 
to improve bankruptcy law and practice3 
and create a baseline for consumer4 bank-
ruptcy practitioners, Congress created as 
part of the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 an en-
tity known as a debt relief agency.5 A debt 
relief agency is defined under the bank-
ruptcy code6 as any person who provides 
“bankruptcy assistance”7 to an “assisted per-
son.”8 Accordingly, it is essential that a con-
sumer bankruptcy practitioner be aware of 
the mandatory statutory requirements gov-
erning debt relief agencies before engaging 
in the practice of bankruptcy law. These 
statutory provisions include certain restric-
tions,9 disclosures,10 and requirements11 for 
debt relief agencies. Additionally, the act im-
poses several mandatory requirements on 
debtors seeking relief under the bankruptcy 
code, including providing information and 
documentation to the court,12 bankruptcy 
trustee,13 and other parties in interest.14

By providing a framework to which all 
consumer bankruptcy practitioners and their 
clients must adhere, Congress has set the 
bar and provided a foundation on which all 

participants in the bankruptcy process can 
rely. Additionally, failure to meet these man-
datory prescribed standards may result in a 
malpractice action against practitioners who 
do not engage in the requisite due diligence.

Reasonable investigation
With that in mind, those representing 

consumer debtors are more than just collec-
tors and conduits of documents and scrive-
ners of bankruptcy forms and schedules. 
Indeed, the bankruptcy code and rules re-
quire the debt relief agency to be an active 
participant in the process.

The attorney’s signature on a petition, 
pleading, or written motion shall consti-
tute a certification that the attorney has 
performed a reasonable investigation into 
the circumstances that gave rise to the 
petition, pleading, or written motion; and 
determined that the petition, pleading, 
or written motion is well grounded in 
fact; and is warranted by existing law or 
a good faith argument for the extension, 
modification, or reversal of existing law 
and does not constitute an abuse.15

Additionally, “[t]he signature of an attorney 
on the petition shall constitute a certification 
that the attorney has no knowledge after 
a reasonable inquiry that the information 

in the schedules filed with such petition 
is incorrect.”16

Securing the right documents
To fulfill these statutory mandates and 

not run the risk of sanctions, it is essential 
that counsel for consumer debtors review 
the client’s financial documents as part of 
the process of preparing the bankruptcy 
petition and schedules. In doing so, coun-
sel is not only fulfilling the statutory man-
dates, but also supplementing the debtor’s 
own recollection of his or her financial af-
fairs and limiting the client’s exposure to 
attempts made by creditors or the trustee to 
deny the debtor’s bankruptcy discharge.17

The bankruptcy code requires the debtor 
to provide to the trustee “payroll advices” 
for the 60 days before the bankruptcy filing 
and income tax returns for the two previous 
years.18 As part of their statutory duties, the 
court-appointed bankruptcy trustees will re-
view these documents for information relat-
ing to one-time bonuses, deductions for re-
tirement accounts, bank depository accounts 
or debit cards, payment of loans, etc.19 This 
information will be used to match up with 
what debtors disclose in their petitions and 
schedules. Substantial and material underre-
porting of income or assets provides grounds 
for denial of the debtor’s discharge.20

F

It is essential that a consumer bankruptcy 
practitioner be aware of the mandatory 
statutory requirements governing debt relief 
agencies before engaging in the practice  
of bankruptcy law.
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A review of the debtor’s required income 
tax returns may disclose income from mul-
tiple sources, including interest and divi-
dends or business income,21 as well as bank 
accounts in which income tax refunds have 
been deposited. Additionally, the receipt of 
a large income tax refund leads to additional 
inquiry as to disposition of the funds if they 
are no longer on hand on the bankruptcy 
petition date and not otherwise disclosed in 
the debtor’s bankruptcy schedules or state-
ment of financial affairs. Trustees routinely 
discover that debtors have repaid friends 
and family members from the income tax 
refunds, which then may be avoided and 
set aside as preferential payments.22 By re-
viewing the returns and making the right 
inquiries before the bankruptcy filing, coun-
sel will be in a better position to address 
any issues and concerns that may arise and 
ensure that proper disclosures are made in 
the bankruptcy filing.

In addition to the bankruptcy code’s re-
quired documents, local bankruptcy rules 
require that debtors furnish additional doc-
umentation relating to their financial af-
fairs, including recorded deeds, mortgages 
and titles to vehicles, and bank statements.23 
Large deposits and withdrawals as well as 
transfers from one account to another should 
be inquired about before the bankruptcy 
case is filed. Trustees are also on the look-
out for crypto-currency transactions that may 
be disclosed in the debtor’s financial rec-
ords. Documents relating to the debtor’s 
titles to real and personal property such 
as recorded deeds, mortgages, and vehicle 
titles must be reviewed before the debtor’s 
bankruptcy filing to verify proper perfec-
tion. A simple search of the county’s reg-
ister of deeds online records can provide 
the requisite information and documents, 

thereby fulfilling the attorney’s obligation to 
conduct a reasonable inquiry.24

Public records searched through West-
law or Lexis may turn up forgotten interests 
in real property, vehicles, and corporate 
holdings. Likewise, a check of Michigan’s 
unclaimed property website for assets that 
belong to the debtor but may have been es-
cheated to the state should be undertaken.25

Gone are the days one could simply 
point a finger at the client if anything went 
amiss. The Bankruptcy Abuse Prevention 
and Consumer Protection Act now places 
the debtor’s counsel in the proverbial hot 
seat by making him or her an active par-
ticipant in the information-gathering proc-
ess. Debtor’s counsel is tasked with the af-
firmative duty to look beyond the client’s 
responses to ferret out and provide accu-
rate and complete responses to comply with 
the bankruptcy code’s mandatory disclo-
sure requirements.

To obtain as much information as pos-
sible, it is highly suggested that a detailed 
questionnaire be provided to the client to 
initially secure the information needed to 
complete the bankruptcy schedules and re-
lated documentation. By having the cli-
ent sign the questionnaire, acknowledging 
that the information and documents pro-
vided represent an accurate compilation 
of his or her financial affairs, counsel can 
help the debtor avoid any potential future 
misunderstandings.

Every conceivable liability must be listed. 
The bankruptcy code contains an expansive 
definition of the nature of every claim the 
debtor has or may later become liable for.26 
Securing your client’s free credit report is es-
sential to this process.27 Proper notice to the 
creditor is also important to protect your cli-
ent from potential inadvertent violations of 

the automatic stay. While payment addresses 
for institutional creditors may suffice to pro-
vide notice of a bankruptcy filing, the bet-
ter practice is to check the actual billing 
statement for an address for sending corre-
spondence;28 as for federal and state gov-
ernmental units and certain taxing authori-
ties, the court’s clerk generally has the most 
current address.29 Obviously, if the creditor 
is represented by an attorney, that address 
should be provided as well. If the obliga-
tion is in collection and litigation has en-
sued, debtor’s counsel should prepare and 
file an administrative stay order with the ap-
propriate court.30 In the case of a pending 
foreclosure action, notice of the bankruptcy 
filing should be emailed or faxed directly 
to counsel for the lender immediately after 
the petition is filed.

Likewise, the bankruptcy code contains 
a broad definition of the debtor’s property 
interests.31 Failure to ascertain the extent of 
the debtor’s property rights and interests 
may result in their unexpected loss to a liq-
uidating trustee, loss of the debtor’s dis-
charge, or a potential criminal violation.32 
Potential claims, even if not actively being 
pursued, should be scheduled. Not only 
is it required that the potential claim be 
scheduled in the debtor’s bankruptcy fil-
ing, failure to do so may result in a judicial 
estoppel defense being raised to bar the 
claim if pursued post-bankruptcy.33

In addition to fulfilling the mandatory 
statutory obligations described above, the 
consumer bankruptcy attorney must provide 
the client with a plain-English retainer agree-
ment that clearly sets forth the duties and 
obligations of both the attorney and client.34 
The attorney should not attempt to unbun-
dle basic and essential services which may 
result in abandonment of the client and may 
become detrimental to the client’s interests 
before conclusion of the bankruptcy case.35

The petition signing
Lastly, it is highly recommended that 

signing of the bankruptcy petition, sched-
ules, statement of financial affairs, and other 
related documents be conducted in person 
and with an attorney present. It is essen-
tial that the attorney review with the client 
each inquiry and response described in the 

Filing a bankruptcy and securing a discharge 
provide a tremendous benefit to the honest,  
but unfortunate, debtor in the form of a fresh 
start—free from the financial burdens and 
mistakes of the past.
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documents to be filed with the court. At-
tempts to shortchange this process by hav-
ing a paralegal conduct the signing, mail-
ing the documents to the client with Post-it 
notes indicating where to sign, or having the 
client sign the signature pages in front of 
the attorney without a thorough review of 
their contents are discouraged.

During the signing meeting, counsel 
should make additional inquiries of possi-
ble claims for or against the client. Items 
such as past automobile accidents, residen-
tial lease defaults, and medical obligations 
are often overlooked. Clients tend to make 
their own exceptions to general inquiries 
such as “Have you listed all assets and 
debts?” They must be advised that it is ir-
relevant that they may believe an asset has 
no value and therefore need not be sched-
uled and, likewise, it is irrelevant that they 
may not want to list a creditor who may be 
a family member or a favorite physician. 
Clients must be instructed to list, without 
exception, all assets and debts. Explaining 
that even if a debt is discharged it can
still be legally voluntarily repaid may ease 
your client’s concerns.36 Additionally, clients 
should be advised that the bankruptcy code 

contains several exemptions that protect 
their assets from liquidation by the trustee; 
generally, full disclosure is not detrimental 
to their retention.37

Conclusion
Filing a bankruptcy and securing a dis-

charge provide a tremendous benefit to the 
honest, but unfortunate, debtor in the form 
of a fresh start—free from the financial bur-
dens and mistakes of the past. Spending 
the necessary time at the beginning of the 
engagement can result in a less stressful pro-
ceeding for you and your client. 
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By JoAnn L. Hathaway

Affordable Technology  
for Small-Firm Productivity

o, you’ve just passed the bar 
exam. What’s next? Are you 
planning to start a solo or small 
firm and want to do it right? 

This article contains resources, tips, and 
information to help you be tech savvy and 
cost conscious as you develop an efficient 
and profitable law practice.

A common challenge faced by new law-
yers or ones transitioning from large prac-
tices to smaller ones is figuring out which 
resources to use. With so many options on 
the market, vetting them can be daunting, 
and different types of practices (and prac-
tice areas) have different needs. There are 
also the challenges of keeping up with soft-
ware upgrades, training, and making sure 
choices work for your process flow.

Training is instrumental for any resource. 
Without proper training, return on invest-
ment is minimal. Lawyers may think they 
chose the wrong resource because it isn’t 
working properly or doing the job they 
had hoped (think software). Then they pur-
chase yet another application or resource, 
further complicating their processes and 
increasing frustration.

Maximize your launch
Maximizing efficiency, minimizing down-

time, and producing quality work are all 

goals lawyers strive to achieve. To that end, 
here are some worthwhile resources for any 
law practice.

Ruby Receptionists 
https://www.callruby.com/

With specific services catering to legal 
professionals, Ruby’s virtual receptionists 
help you win over clients, capture infor-
mation, and save money. While you focus 
on growing your legal practice, they cover 
your phones.

SpeakWrite 
https://speakwrite.com/

Law firms often experience swings in 
workload that are difficult and expensive 
to manage. Peak times can push resources 
and personnel over the limit, while slow 
periods mean that the cost of underutilized 
staff erodes profitability.

SpeakWrite can be the solution. With it, 
you have instant access to unlimited legal 
typist capacity. Its technology-driven plat-
form manages transcription workflow effi-
ciently; transcriptions are delivered in ap-
proximately three hours.

WORDRAKE 
https://www.wordrake.com/

Wordiness and legalese are (or should 
be) a thing of the past. Enter WORDRAKE, 
professional editing and proofreading soft-
ware. WORDRAKE tightens, tones, and clar-
ifies your writing with the click of a button. 
The editor pores over your document, sug-
gesting changes to unclutter and improve 
unclear phrasing. WORDRAKE gives first 
drafts the polish of second or third drafts.

Perfectlt 
https://intelligentediting.com/

This software includes seven categories 
of powerful checks for businesses. It looks 

for consistency of abbreviations, capitaliza-
tion, house styles, hyphens and dashes, bul-
lets and lists, spelling and typos, numbers, 
and more.

THEFORMTOOL 
https://www.theformtool.com/

This document assembly and automation 
software is easy to use, powerful, flexible, 
and affordable. You can create intelligent 
software in approximately 10 minutes.

Chrometa 
https://www.chrometa.com/

Chrometa and similar timekeeping tools 
track your time as you work on your PC, 
Mac, or smart devices. No timers to start or 
stop; it’s all done for you and synchronizes 
with many practice management and billing 
applications to create and send invoices. 
Find out where you’re losing billable time 
with this application, which will quickly pay 
for itself. Plans for up to six users start as 
low as $19 per month.

SenditCertified 
http://www.senditcertified.com/

This secure email solution provides a 
patented menu of cloud-based services that 
enable subscribers to send and receive se-
cure email and attachments, store large files, 
and complete signature-required transac-
tions securely. How many times have you 
hit the send button on an email and imme-
diately wished you hadn’t? SenditCertified 
provides immediate retrieval and deletion 
of emails; these features alone are enough 
to subscribe to this valuable resource.

Practice Management Software 
https://tinyurl.com/yd3ru2zz

Practice management software is a tech-
nology powerhouse that no law firm should 

Law Practice Solutions is a regular fea-
ture brought to you by the Practice Manage-
ment Resource Center (PMRC) of the State 
Bar of Michigan, featuring articles on prac-
tice management for lawyers and their staff. 
For more resources offered by the PMRC, 
visit our website at http://www.michbar.
org/pmrc/content or call our Help line at 
(800) 341-9715 to speak with JoAnn Hath-
away or Diane Ebersole, Practice Manage-
ment Advisors.

S
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be without. That said, many attorneys have 
only a vague understanding of practice man-
agement software and how instrumental it 
can be for managing their firms and clients.

Often referred to as “front-office soft-
ware,” practice management software is a 
matter-centric application—everything re-
lated to a particular matter emanates from 
the information entered into the system. 
Many attorneys house their matters in red-
rope folders with manila folders inside seg-
regating documents and pleadings by type. 
Think of this software as a red rope in a 
computer; it provides digital access to all 
the information (and much more) in the 
blink of an eye.

While there are many practice manage-
ment software applications, three popular 
options include Clio, MyCase, and Rocket 
Matter. The State Bar of Michigan has a 
membership benefit for each of these ap-
plications for discounted subscription rates. 
For details, visit <https://www.michbar.org/ 
programs/home#pm>.

The mobile lawyer:  
Maximizing your  
mobile experience

The ability to work on the go is a must 
for lawyers who want to better serve their 
clients and be as profitable as possible. 
Maintaining an arsenal of mobile resources 
can help ensure mobile productivity that 
benefits the lawyer and his or her clients.

Power Strips

A good power strip is a necessity for every 
road warrior. A good choice is the Bestek 
Advantage (https://tinyurl.com/y3buyn6r), 
which includes two wide-spaced, surge-
protected AC outlets and two USB ports, 

and can charge four devices simultaneously. 
With its compact design, it easily fits into 
luggage and briefcases.

Portable Power

The mobile lawyer isn’t always able to ac-
cess an outlet. The Anker PowerCore 20100 
(https://tinyurl.com/yyzv4sy6) is a high-
speed, long-lasting portable charger that 
is good for seven phone charges and two 
iPad mini charges, and can accommodate 
dual-device charging.

Hotspot

Don’t go on the road without a hotspot. 
The Verizon Jetpack 4GLTE Mobile Hotspot 
AC791L (https://tinyurl.com/y2vwp5rb) pro-
vides fast, secure Wi-Fi across town or 
around the world. This powerhouse is good 
for 24 hours, connects to 15 Wi-Fi enabled 
devices, and can also charge a smartphone.

Organizers

Eliminate the embarrassment and hassle 
of trying to untangle a mass of cords with the 
aid of a cable organizer. It also helps with 
organizing and identifying which cord is as-
sociated with which device. A popular, inex-
pensive choice is the SanHoo Universal Cable 
Organizer (https://tinyurl.com/y3koqjds).

Printers

There are several good mobile printers 
on the market, and if you ask which one 
is best, you’ll most likely get as many dif-
ferent answers as people you ask. Individu-
als have different needs, so their opinions 
will vary. Determine your mobile printing 
needs before you make a purchase. Do you 
need speed and color printing? Do you need 

to connect to wireless networks and mo-
bile devices?

The Epson Workforce WF-100 (https://tiny 
url.com/yat73z2m) is geared toward busi-
ness professionals and provides for a variety 
of connection methods. It’s a solid choice 
for mobile lawyers.

Scanners

If you purchase a printer with the abil-
ity to scan, you won’t need a mobile scan-
ner. If you find you need one, you can’t 
go wrong with a Fujitsu ScanSnap iX100 
(https://tinyurl.com/y2jp3e5y). It scans a 
color document in about five seconds and 
can scan wirelessly to iOS and Android 
mobile devices, PCs, and Macs. It corrects 
skews, removes blank pages, auto-detects 
previously accessed Wi-Fi networks, and 
more. You need to feed pages one at a time, 
but it’s a mobile scanner that’s hard to beat.

These are just a few handy items for mo-
bile lawyers. Stocking your arsenal with 
these core resources will help ensure you 
are efficient, prepared, and able to assist cli-
ents wherever you are.

Keeping up to date:  
The Practice Management  
Resource Center

Staying up to date about what’s new in 
the market is a full-time job. There are re-
sources to help you stay current, many of 
which are available through the State Bar 
of Michigan Practice Management Resource 
Center (PMRC). The PMRC offers blogs, a 
practice-management helpline, newsletters, 
libraries, podcasts, webinars, videos, web-
site resources, and more. Visit the PMRC 
website at www.michbar.org/pmrc/content 
for details on how it can help you meet 
your practice management needs. 

JoAnn L. Hathaway is a practice management 
advisor for the State Bar of Michigan.

Staying up to date about what’s new in the 
market is a full-time job. There are resources to 
help you stay current, many of which are 
available through the State Bar of Michigan 
Practice Management Resource Center (PMRC).



54 Libraries and Legal Research
Michigan Bar Journal November 2019

By Virginia A. Neisler

Resources for Special Education Advocacy

he CDC reports that approxi-
mately 1 in 6 children in the 
United States has a develop-
mental disability.1 Certain types 

of developmental disabilities are becoming 
rapidly more prevalent, with autism spec-
trum disorder affecting 1 in 59 children in 
2014 (as compared to 1 in 150 as recently as 
2002).2 From 1997 to 2008, all incidences 
of developmental disabilities in children in 
the United States increased in prevalence 
by more than 17 percent.3 This represents a 
significant part of our population and in 
recent decades has given rise to a complex 
system of legal rights and protections for 
developmentally disabled children that at-
torneys may need to navigate. Among these 
rights is access to public education for chil-
dren with developmental disabilities, which 
is the focus of this article.

Federal law

There is no federal constitutional pro-
vision creating a right to education from 
the state, and before the 1970s, many states 
excluded or discriminated against develop-
mentally disabled children in their educa-
tion systems.4 A series of federal cases and 
laws in the early 1970s changed that. Federal 
courts held that states were required to pro-
vide an education for disabled children5 and 
that placement in or removal from a special 
education program without a fair hearing 
violated due process.6 A federal court held 
that Michigan law required all educators 
to provide education to students with dis-
abilities, noting in dicta that providing ed-
ucation to one group of students but not 
another would be a denial of equal protec-
tion under the law.7

Congress also took a series of actions to 
prevent discrimination against disabled chil-
dren. Section 504 of the Vocational Rehabili-
tation Act (1973) prohibited any institution 

receiving federal funds from discriminating 
against the handicapped.8 Passed in 1975, 
the Education for All Handicapped Children 
Act was another major federal attempt to 
ensure that developmentally disabled stu-
dents were educated without discrimina-
tion.9 Amended many times and eventually 
renamed, the act is now known as the In-
dividuals with Disabilities Education Act.10 
It mandates that all children must receive 
a free appropriate public education in the 
least restrictive environment, and uses an 
individualized education program specific 
to each child as an instrument to accom-
plish this goal.11

Michigan law

Like every other state, Michigan has 
passed laws and regulations with similar 
goals in mind. The Michigan Supreme Court 
found that the duties and rights imposed by 
these laws are state-mandated activities or 
services within the meaning of the Michi-
gan Constitution.12 Article 3 of the Michigan 
School Code lays out the basic responsibili-
ties of state and local actors.13 However, 
the Michigan Department of Education’s Ad-
ministrative Rules for Special Education con-
tain more detail about the specific proc-
esses in place in the state.14

While these are the major sources of law 
in special education, they are by no means 
the only ones an attorney may encounter. 
The following resources provide more in-
depth guidance on this complex subject.

Resources

In Michigan, there are several resources 
available to parents, educators, and attor-
neys alike. Some are freely available online, 
while others are available for purchase or 
via subscription.

Free

•  Laws and Regulations, Michigan De-
partment of Education <https://www. 
michigan.gov/mde/0,4615,7-140-6598_ 
88184---,00.html> [https://perma.cc/
LZM2-9VYE]

  In an attempt to lay out the framework in 
which it operates, the Michigan Depart-
ment of Education created a website pro-
viding relevant law and policy. Materials 
are provided at federal and state levels, 
including access to the Michigan Special 
Education Reference research tool, which 
allows users to search within all major 
state and federal laws and policies.

•  Barve, Special Education Advocacy: 
A Guide for Attorneys, Child Law 
Practice Today, Center on Children 
and the Law, ABA (December 1, 2017) 
<https://www.americanbar.org/
groups/public_interest/child_law/
resources/chi ld _ law_pract ice 
online/child_law_practice/vol-36/
nov-dec-2017/special-education- 
advocacy--a-guide-for-attorneys/> 
[https://perma.cc/P9AB-MWKP]

   For attorneys who are completely new to 
this area of law, the American Bar Asso-
ciation’s Center on Children and the Law 
published this brief article on special 
education advocacy. It touches on issues 
arising in advocacy, including access to 
records, identifying and evaluating chil-
dren who may need special educational 
services, and potential interactions with 
the court system.

•  Special Education: An Advocate’s 
Manual, Michigan Protection & Ad-
vocacy Service, Inc. (MPAS) (October 
2017) <https://mpas.org/resources/
special-education-manual> [https://
perma.cc/8RLU-A8UA]

T
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  MPAS is “the independent, private, non-
profit organization designated by the gov-
ernor of the State of Michigan to advo-
cate and protect the legal rights of people 
with disabilities in Michigan.”15 Its man-
ual provides samples and forms, tips for 
client advocacy, and detailed informa-
tion about state and federal laws gov-
erning special education in Michigan. 
It is freely available on the MPAS web-
site, and hard copies may be purchased 
for a fee.

Purchase or subscription

•  Murphy and Hirschel, eds., Advis-
ing Clients on Elder and Disability 
Law (Ann Arbor: ICLE, 2018), ch 18, 
available for purchase at <https://
www.icle.org>

  This ICLE resource is available as an 
e-book or loose-leaf service. Chapter 18, 
“Access to Education for Students with 
Disabilities,” provides readers with a prac-
tical overview of special education in 
Michigan. A summary of relevant laws 
is followed by sections on the essentials 
of eligibility, services and supports, dis-
putes, and discipline. The chapter also 
addresses harassment and bullying as 
well as rules that apply in private or 
charter schools.

•  Milholland et al, On-Demand Sem-
inar: Individualized Educational 
Plan (IEP) Advocacy, ICLE (Septem-
ber 20, 2016), available for purchase 
at <https://www.icle.org>

  This webinar from three Michigan attor-
neys focuses on the attorney’s role in the 
IEP process, from information gathering 
to advocacy. The website also includes a 
set of downloadable resources, includ-
ing an IEP model form.

•  Special Ed Connection, LRP Pub-
li cations <http://www.specialed 
connection.com>

  This fee-based database contains state 
and federal laws, regulations, and guid-
ance, but adds a rich suite of practical 
tools as well. It contains checklists, forms, 
sample letters, notices, and a topical in-
dex for finding relevant materials. It also 
contains invaluable state material for 

Michigan, including judicial and admin-
istrative rulings. Special Ed Connection 
is well worth considering for attorneys 
wishing to expand their practice in spe-
cial education advocacy. 
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2009, descendants of Plessy and Ferguson 
led the group that unveiled the marker that 
reads, “Plessy’s act of civil disobedience was 
a test case.”5 Ironically, the genesis of this 
United States Supreme Court case of separa-
tion of the races begins in New Orleans and 
is challenged as a test case in the same city.

Luxenberg’s book reveals many surprising 
facts underlying the Supreme Court’s deci-
sion: Homer Plessy was a light-skinned black 
man with Caucasian features—so much so 
that not even black people could definitively 
determine that he was African American. 
Plessy could easily have passed for white. 
According to the Supreme Court’s decision, 
Plessy argued that he was of mixed descent, 
in the proportion of seven-eighths Cauca-
sian and one-eighth African blood, so that 
“the mixture of colored blood was not dis-
cernible in him; and that he was entitled 
to every right, privilege, and immunity se-
cured to citizens of the United States of the 
white race.”6

Arresting Homer Plessy for refusing to 
move to the Jim Crow railroad car reserved 
for blacks was prearranged. Tourgee had se-
lected Plessy because of his mixed descent. 
Plessy was a constitutional test case and he 
intended to be arrested for refusing to move, 
violating the Separate Car Act, an 1890 
Louisiana statute. These facts alone should 
arouse the intellectual curiosity of the reader 
to turn the pages of Luxenberg’s richly de-
tailed prose. Even the railroad had agreed to 
participate in a test case to settle the consti-
tutional question before spending money on 
extra cars. Luxenberg’s vivid account of how 
the legal strategies were developed from 
the Louisiana courts to the United States 
Supreme Court should be of great interest 
to lawyers and lay persons alike.

up in the case. The cast of characters in-
cluded Henry Billings Brown, a scion of New 
England elite and author of the Supreme 
Court’s majority opinion; Albion W. Tourgee, 
a Northerner and the country’s best-known 
white advocate for civil rights recruited to 
argue the case on behalf of Plessy; and James 
C. Walker, a New Orleans lawyer hired as 
local counsel. Another person interested in 
testing the constitutionality of separate cars 
was Eli Freeman, a Louisiana native living 
in Manhattan, Kansas, and principal of that 
city’s colored school. He wrote a letter to 
Tourgee, seeking his advice and help: “And 
now in behalf of the 7,999,999 of my race 
whose interest and whose rights you have 
championed I thank you. . . .An early reply 
would be greatly obliged.”

New York

New York has a special place in Separate. 
Luxenberg addresses the Niagara Movement, 
a black civil rights organization founded 
near Niagara Falls in 1905 and led by W. E. B. 
Du Bois, the first African American to earn 
a Ph.D. from Harvard University in 1895.3 
A Declaration of Principles was written to 
vigorously protest the color line in all its 
manifestations. Luxenberg vividly describes 
the feelings of the 29 participants, who firmly 
believed that any discrimination based on 
race was barbarous, no matter how hal-
lowed it may be by custom, expediency, 
or prejudice.4

Louisiana

In New Orleans, a historical plaque marks 
the place where Homer Plessy boarded the 
East Louisiana Railroad in June 1892. In 

lessy v Ferguson, the United 
States Supreme Court case syn-
onymous with “separate but 
equal,” was decided on May 18, 

1896.1 Steve Luxenberg, a native of Detroit 
and a Harvard University alum, is the author 
of a new book on the decision entitled Sepa-
rate: The Story of Plessy v. Ferguson, and 
America’s Journey from Slavery to Segrega-
tion. Luxenberg is also the author of the crit-
ically acclaimed Annie’s Ghost: A Journey into 
a Family Secret and an associate editor at 
The Washington Post.2

Plessy v Ferguson is one of the most com-
pelling and dramatic cases of the nineteenth 
century. The Supreme Court’s decision pro-
tected a system of segregation whose rever-
berations are still being felt. Separate tells 
the story of slavery, segregation, and racism 
in America. Luxenberg revisits this critical 
era in our history and illuminates the ori-
gins of the attitudes we live by today.

Luxenberg begins this outstanding work 
with “Where should I sit?,” a simple question 
that confronts him every time he boards 
the commuter train that shuttles him back 
and forth to his job in Washington, D.C. He 
tries to imagine what passengers encoun-
tered on a train at the end of the nineteenth 
century—complying with the new require-
ment in many southern states for whites and 
blacks to sit in separate cars. For the unin-
formed, Jim Crow and separate railroad cars 
began in Massachusetts around 1838, as de-
scribed in detail in Separate. The answer to 
Luxenberg’s simple question about where 
to sit was not difficult in the nineteenth cen-
tury: the law gave conductors the authority 
of a judge and the power of a police officer.

Luxenberg tells the story of Plessy v Fer-
guson through the eyes of the people caught 

Reviewed by James A. Johnson

By Steve Luxenberg, published by W. W. Norton & Company, Inc. (2019),  
hardcover, 624 pages, $35 www.wwnorton.com

Separate: The Story of Plessy v. Ferguson, and  
America’s Journey from Slavery to Segregation

P
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Of particular interest to Michiganders is 
the case of Day v Owen,7 the first public 
accommodation case in Michigan that af-
firmed the practice of segregation.8 On Oc-
tober 1, 1855, Day, a person of color, and his 
wife boarded the steamer Arrow in Detroit. 
Day asked for an indoor cabin for the over-
night journey to Toledo, Ohio, and was re-
fused because of his color. Day sued the 
steamboat’s captain and owner, John Owen. 
Owen’s defense “was well understood that 
Day, because of his color was excluded from 
ordinary social and familiar intercourse by 
the custom of the country.”9 The Michigan 
Supreme Court held that a steamboat op-
erator could refuse passage to a Negro. The 
Court held that while a common carrier 
could not have refused to transport Day, it 
could require him to conform to reason-
able regulations of the vessel. It is interest-
ing to note that the Michigan legislature 
passed the Civil Rights Act in 1885 that pro-
hibited racial discrimination aboard pub-
lic conveyances, in public accommodations, 
and public amusements.10

Although overruled by the Supreme 
Court’s 1954 decision in Brown v Board of 

Education,11 Plessy remains relevant today. 
Black people will tell you without hesitation 
that “racism in America is alive and well”—
manifested economically, socially, educa-
tionally, and in many other ways. Racism 
is enforced both consciously and uncon-
sciously and is maintained by legal and cul-
tural institutions in our society. The author 
emphasizes that dealing with institutional 
racism—like the Jim Crow laws of the past—
is a constant battle. Luxenberg brings to life 
the complex notions that dominate conver-
sations about race in America today. Sepa-
rate gives readers intimate knowledge about 
how we got to where we are today and 
what the future might hold. 

James A. Johnson © 2019

James A. Johnson, of James A. Johnson, Esq. in 
Southfield, is a historian and trial lawyer. He 
concentrates on serious personal injury, insurance 
coverage, and federal criminal defense. Jim is an 
active member of the Michigan, Massachusetts, 
Texas, and Federal Court bars. He can be reached 
at www.JamesAJohnsonEsq.com.

ENDNOTES
1. Plessy v Ferguson, 163 US 537; 16 S Ct 1138;  

41 L Ed 256 (1896).
 2. For more information about the author, see <https://

www.steveluxenberg.com/>. All websites cited in this 
review were accessed October 12, 2019.

 3. For more information about this movement,  
see Niagara Movement, The History Channel  
(August 21, 2018) <https://www.history.com/ 
topics/black-history/niagara-movement>.

4. The reader is directed to pages 497–498 of 
Separate, reflecting the Niagara Movement’s  
great opposition to Jim Crow laws.

 5. Reckdahl, Plessy and Ferguson unveil plaque  
today marking their ancestors’ actions, The Times- 
Picayune (February 11, 2009) <https://www. 
nola.com/news/article_a11a310a-0f86-54f6-9a 
34-89372abf0c91.html>.

 6. Plessy, 163 US at 538.
 7. Day v Owen, 5 Mich 520 (1858).
 8. Separate, text and notes for pp 140–142 in the 

sources section.
 9. Day, 5 Mich at 522.
10. 1855 PA 130.
11. Brown v Board of Education, 347 US 483; 74 S Ct 

686; 98 L Ed 873 (1954).
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Alternative Dispute  
Resolution Section

The 2019 annual meeting and ADR con-
ference took place October 11–12. Program 
materials and the latest issue of The Michi-

gan Dispute Resolution Journal are available 
at http://connect.michbar.org/adr/home.

Antitrust, Franchising  
& Trade Regulation Section

Thanks to all who attended the second 
annual Antitrust, Franchising & Trade Regu-
lation Section Fall Forum, which featured a 
networking reception followed by an inter-
active panel discussion on no-poach agree-
ments in franchise systems. Be sure to join 
the section to stay informed about the Fall 
Forum and other great events in the com-
ing year.

Business Law Section
We invite you to attend our next coun-

cil meeting, scheduled for December 7 in 
Bloomfield Hills. Business Boot Camp I will 
be held in Grand Rapids on November 4–5 
and in Plymouth on January 30–31, 2020. 
The Second Annual Symposium on Cor-
porate Oppression Actions will be held on 
December 4 in Grand Rapids and on Janu-
ary 15, 2020, in Troy. Visit http://connect.
michbar.org/businesslaw/home to sign up 
for the symposium and learn about other 
section events.

Criminal Law Section
Congratulations to the following offi-

cers for 2019–2020: Chair Michael Marutiak, 
Chair-Elect Hugh Clarke, Secretary Chris-
tina Hines, and Treasurer Ryan Zemke. At 
the annual meeting, the following mem-
bers were elected to a general three-year 

term: Goran Antovski, Opolla Brown, Kayla 
Crino, Stephanie Farkas, and Jennifer Lamp. 
John McWilliams was elected to serve a 
one-year term. It’s almost time for the 43rd 
Annual Mid-Winter Conference. More infor-
mation will be posted in our newsletter and 
on our website.

Elder Law and  
Disability Rights Section

Highlights from ELDRS 2018–2019 in-
cluded the following: supported incredi-
ble pro bono efforts of section attorneys 
in victorious Michigan Supreme Court and 
Court of Appeals decisions benefitting cli-
ents; began monthly webinars for new learn-
ing opportunities; continued the newsletter 
and well-attended annual spring/fall con-
ferences; reviewed and commented on sev-
eral legislative bills resulting in new statu-
tory changes; held the inaugural “Legislative 
Day” at the capitol; and the ELDRS chair 
was appointed to the Michigan Elder Abuse 
Task Force.

Environmental Law Section
Our annual meeting and program took 

place on September 18 and our Joint Envi-
ronmental Conference will be held on No-
vember 14 at Lansing Community College 
West Campus. Annual meeting program ma-
terials and event registration are available at 
http://connect.michbar.org/envlaw/home.

Family Law Section
Congratulations to our 2019–2020 offi-

cers: Elizabeth Bransdorfer, chair; Sahera 
Housey, chair-elect; Christopher Harring-
ton, treasurer; Shelley Kester, correspond-
ing sec re tary; and Kristen Robinson, record-
ing secretary. Council members elected: Matt 
Catchick, Jennifer John sen, Liisa Speaker, 
and Randy Velzen. Materials on the new 
FOC-ADR court rule and how the new dis-
covery rules will impact family division cases 
are available to section members. Visit http://
connect.michbar.org/familylaw/aboutus/
committees to join a committee and learn 
about section events.

Prisons and Corrections Section

On October 5, Ingham County Prosecu-
tor Carol Siemon and Legislative Corrections 
Ombudsman Keith Barber led a discussion 
on “Reimagining Prison: A European Ap-
proach.” Attendees included defense attor-
neys, prosecutors, corrections staff, impacted 
individuals, prisoner advocates, social work-
ers, and students. The section welcomed 
its new chair, Marilena David-Martin (State 
Appellate Defender Office), and new coun-
cil members Katherine Root (State Appel-
late Defender Office), Lisa Geminick (Attor-
ney General’s Office), and Natalie Holbrook 
(Amer ican Friends Service Committee).

Real Property Law Section

Mark your calendars! The annual winter 
conference will be held March 12–14, 2020, 
at the Hotel del Coronado, located at the 
Pacific’s edge on Coronado Island and just 
minutes from downtown San Diego. Pro-
gram information and registration to come.

Social Security Lawyers Section

We had a fantastic annual seminar in 
Ann Arbor on September 27. For those who 
missed it, make note of our next two sem-
inars. These seminars are great resources, 
especially if you’re unable to attend NOSSCR, 
so put them on your calendar. Our summer 
seminar will be held at Boyne Mountain on 
June 14–16, 2020, and our next annual meet-
ing/seminar will be on September 11, 2020, 
at Weber’s Inn in Ann Arbor.

Workers’ Compensation  
Law Section

The Workers’ Compensation Law Section 
will host its winter meeting on December 6 
at The Inn at St. John’s, located at 44045 Five 
Mile Rd. in Plymouth. The event will include 
a full breakfast buffet and is free to section 
members. The meeting will provide impor-
tant legal and legislative updates and in-
clude a guest speaker. All section members 
are encouraged to attend. 

Get a Tax Break…
Donate Your Vehicle!
Call (800) 678-LUNG

Help fight the #3 killer…lung disease

$
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ROBERT GITTLEMAN
LAW FIRM, PC

TRIAL LAWYERS

31731 Northwestern Highway, Suite 101E
Farmington Hills, Michigan 48334

DENTAL
MALPRACTICE
CASES 
CALL FOR
SPECIAL
EXPERTISE
When a client comes 
to you with a 
dental malpractice 
problem you can:
• turn down 

the case
• acquire the 

expertise
• refer the 

case

As nationally 
recognized,*
experienced 
dental
malpractice 
trial lawyers, 
we are 
available for 
consultation 
and referrals.
*invited presenter at
nationally-attended 
dental conferences

*practiced or pro hac vice 
admission in over
35 jurisdictions

rgitt3240@aol.com
www.dentallawyers.com

(248) 737-3600
FAX (248) 737-0084

The following list of meetings reflects the latest information about lawyers and judges AA and 
NA meetings. Those meetings marked with ‘‘*’’ are meetings that have been designated for law-
yers, judges, and law students only. All other meet ings are attended primarily by lawyers, judges, 
and law students, but also are attended by others seeking recovery. In addition, we have listed 
‘‘Suggested Meetings,’’ which others in recovery have rec om mended as being good meetings for 
those in the legal profession. For questions about any of the meetings listed, please contact the 
Lawyers and Judges Assistance Program at (800) 996-5522 or jclark@michbar.org.

Lawyers and Judges Alcoholics Anonymous and Narcotics Anonymous

Meeting Directory

Alcoholics Anonymous Meetings

*Monday 7:00 PM 
Lawyers and Judges AA Meeting 
St. Paul of the Cross 
23333 Schoolcraft Rd. 
(I-96 south service drive, just east  
of Telegraph Rd.) 
Detroit

(This is both an AA and NA meeting.)

*Tuesday 7:00 PM 
Lawyers and Judges AA Meeting 
St. John’s Episcopal Church 
26998 Woodward Ave. 
Royal Oak

*Wednesday 12:00 PM 
First Presbyterian Church 
321 W. South St., 3rd Floor 
Room 301  
Kalamazoo

*Wednesday 6:00 PM 
Kirk in the Hills Presbyterian Church 
1340 W. Long Lake Rd.  
(1/2 mile west of Telegraph) 
Bloomfield Hills

Wednesday 8:00 PM 
Sense of Humor AA Meeting 
Michigan State University Union 
Lake Michigan Room  
(S.E. corner of Abbot and Grand River Ave.) 
East Lansing

*Thursday 4:00 PM 
Al-Anon of Berrien County 
4162 Red Arrow Highway 
Stevensville

*Thursday 7:00 PM 
Central Methodist Church, 2nd Floor 
(Corner of Capitol and Ottawa Streets) 
Lansing

*Thursday 7:30 PM 
Maplegrove 
6773 W. Maple Rd. 
Willingness Group, Room 21 
West Bloomfield Township

*Second Saturday of the Month 1:00 PM 
Lawyers and Judges AA Meeting 
Houghton Lake Alano Club 
2410 N. Markey Rd. 
Houghton Lake

(Contact Scott at (989) 246-1200  
with questions)

Gamblers Anonymous Meetings

For a list of meetings, visit http://www.
gamblersanonymous.org/mtgdirMI.html.  
Please note that these meetings are not 
specifically for lawyers and judges.

Suggested Meetings

Tuesday 7:00 AM 
Antioch Lutheran Church 
33360 W. 13 Mile 
(Corner of 13 Mile and Farmington Rd.,  
use back/north entrance, basement) 
Farmington Hills

Tuesday 12:05 PM 
Professionals in Recovery 
Human Potential Center 
22 W. 2nd St. 
Monroe

(Closed meeting; restricted to professionals 
who are addicted to drugs and/or alcohol)

Tuesday 6:00 PM 
St. Aloysius Church Office 
1232 Washington Blvd. 
Detroit

Thursday 8:00 PM  
(also Sunday 8:00 PM) 
Manresa Stag 
1390 Quarton Rd. 
Bloomfield Hills

Friday 12:00 PM 
Detroit Metropolitan Bar Association 
645 Griswold 
3550 Penobscot Bldg., 13th Floor 
Smart Detroit Global Board Room 2  
Detroit

Friday 6:00 PM 
The Business & Professional (STAG) 
Closed Meeting of Narcotics Anonymous 
Pilgrim Congregational Church 
3061 N Adams 
(2 blocks north of Big Beaver (16 Mile Rd.)) 
Troy

Friday 8:00 PM 
Rochester Presbyterian Church 
1385 S. Adams  
(South of Avon Rd.) 
Rochester

(Closed meeting; men’s group)

For other AA or NA meetings, see listings in your local phone book or call: 
Lawyers and Judges Assistance Program, (800) 996-5522

For anyone interested in starting an LJAA meeting in northern Michigan, please contact LJAP.
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PETITIONER

MATTHEW R. MILLER
Notice is given that Matthew R. Miller, 

P74612, has filed a petition in the Michigan 
Supreme Court and with the Attorney Griev-
ance Commission seeking reinstatement as 
a member of the State Bar and restoration 
of his license to practice law.

Effective January 6, 2017, the petitioner’s 
license to practice law in Michigan was sus-
pended for two years and until further order 
of the Michigan Supreme Court, the Attor-
ney Discipline Board, or a hearing panel.

Based on the petitioner’s default for fail-
ure to file an answer to the formal com-
plaint, the hearing panel found that the pe-
titioner committed professional misconduct 
in his representation of six separate clients. 
The hearing panel also found that the peti-
tioner was convicted, by guilty plea, of vio-
lating MCL 257.624A, a misdemeanor, in the 
8th District Court, Case No. 14-5018-BST.

The panel found that the petitioner ne-
glected a legal matter entrusted to him, in 
violation of MRPC 1.1(c); failed to seek the 
lawful objectives of his client, in violation of 
MRPC 1.2(a); failed to act with reasonable 
diligence and promptness in representing 
his client, in violation of MRPC 1.3; failed 
to communicate with his client, in violation 
of MRPC 1.4(a) and (b); failed to refund un-
earned fees and to surrender papers and 
property to which the client was entitled, 
in violation of MRPC 1.16(d); knowingly 
made a false statement of material fact in 
connection with a disciplinary matter, in vio-
lation of MRPC 8.1(a)(1); failed to disclose 
a fact necessary to correct a misapprehen-
sion, and/or knowingly failed to respond to 
a lawful demand for information from a 
disciplinary authority, in violation of MRPC 
8.1(a)(2); failed to answer six requests for 
investigation, in violation of MCR 9.104(7), 
MCR 9.113(A) and (B)(2); and violated the 
criminal laws of the state of Michigan, con-
trary to MCR 9.104(5). The petitioner was 
also found to have violated MCR 9.104(1)–
(3); and MRPC 8.4(a) and (c).

The panel ordered that the petitioner’s 
license to practice law be suspended for two 
years. The panel also ordered that the peti-

tioner be required to pay restitution in the 
total amount of $15,600 to six complainants.

A hearing is scheduled for Thursday, 
November 14, 2019, beginning at 9:30 a.m. 
at the offices of Hanson/Renaissance Court 
Reporters & Video, 30445 Northwestern 
Hwy., Ste. 250, Farmington Hills, MI 48334, 
(313) 567-8100. Any interested person may 
appear at the hearing and be heard in sup-
port of or in opposition to the petition for 
reinstatement. Any person having informa-
tion bearing on the petitioner’s eligibility 
for reinstatement should contact:

Charise L. Anderson
Associate Counsel

Attorney Grievance Commission
535 Griswold, Ste. 1700

Detroit, MI 48226
(313) 961-6585

REQUIREMENTS OF  
THE PETITIONER

Pursuant to MCR 9.123(B) and in the in-
terest of maintaining the high standards im-
posed on the legal profession as conditions 
for the privilege of practicing law in this 
state, and of protecting the public, the judi-
ciary, and the legal profession against con-
duct contrary to such standards, the peti-
tioner is required to establish the following 
by clear and convincing evidence:

1. He desires in good faith to be restored 
to the privilege of practicing law in this state.

2. The term of the suspension ordered 
has elapsed or five years have elapsed since 
disbarment or resignation.

3. He has not practiced or attempted to 
practice law contrary to the requirement of 
his suspension or disbarment.

4. He has complied fully with the terms 
of the order of discipline.

5. His conduct since the discipline has 
been exemplary and above reproach.

6. He has a proper understanding of 
and attitude toward the standards that are 
imposed on members of the Bar and will 
conduct himself in conformity with those 
standards.

7. Taking into account all of the attor-
ney’s past conduct, including the nature of 
the misconduct that led to the suspension 
or disbarment, he nevertheless can safely be 
recommended to the public, the courts, and 
the legal profession as a person fit to be 
consulted by others and to represent them 
and otherwise act in matters of trust and 
confidence, and, in general, to aid in the ad-
ministration of justice as a member of the 
Bar and as an officer of the court.

8. If he has been suspended for three 
years or more, he has been recertified by 
the Board of Law Examiners.

9. He has reimbursed or has agreed to 
reimburse the Client Protection Fund any 
money paid from the fund as a result of his 
conduct. Failure to fully reimburse as agreed 
is grounds for revocation of a reinstatement.

Landex Research, Inc.
PROBATE RESEARCH

Missing and Unknown Heirs Located
With No Expense to the Estate

Domestic & International Service for:
• Courts • Trust Officers
• Lawyers • Executors & Administrators

1345 Wiley Road, Suite 121, Schaumburg, Illinois 60173
Phone: 800-844-6778 FAX: 800-946-6990

www.landexresearch.com
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The Committee on Model Criminal Jury 
Instructions solicits comment on the fol-
lowing proposal by February 1, 2020. Com-
ments may be sent in writing to Samuel R. 
Smith, Reporter, Committee on Model Crim-
inal Jury Instructions, Michigan Hall of Jus-
tice, P.O. Box 30052, Lansing, MI 48909-7604, 
or electronically to MCrimJI@courts.mi.gov.

PROPOSED
The Committee proposes amending pro-

cedural and composite instructions M Crim JI 
2.26, 3.1, and 3.6 to include cautionary infor-
mation concerning “implicit bias” similar to 
those adopted July 2019 by the Committee 
on Model Civil Jury Instructions in M Civ JI 
1.01, 2.06, and 3.02.

[AMENDED] M Crim JI 2.26 
Maintaining an Open Mind

It is important for you to keep an open 
mind and not make a decision about any-
thing in the case until you go to the jury 
room to decide the case.

You must not let bias, prejudice, or pub-
lic opinion influence your decision. Each of 
us may have biases or perceptions about 
other people based on stereotypes. We may 
be aware of some of our biases, though we 
do not express them. We may not be fully 
aware of some of our other biases. Take the 
time you need to test what might be auto-
matic or instinctive judgments and to re-
flect carefully about the evidence. I caution 
you again to avoid reaching conclusions 
that may have been unintentionally influ-
enced by stereotypes. You must reach your 
own conclusions about this case individu-
ally, but you should do so only after listen-
ing to and considering the opinions of the 
other jurors, who may have different back-
grounds and perspectives from yours.

[AMENDED] M Crim JI 3.1 
Duties of Judge and Jury

(1) Members of the jury, the evidence 
and arguments in this case are finished, and 
I will now instruct you on the law. That is, I 
will explain the law that applies to this case.

(2) Remember that you have taken an 
oath to return a true and just verdict, based 
only on the evidence and my instructions 
on the law. You must not let sympathy, bias, 
or prejudice influence your decision. You 
must avoid reaching conclusions that may 
have been unintentionally influenced by 
stereotypes. You must reach your own con-
clusions about this case individually, but 
you should do so only after listening to and 
considering the opinions of the other jurors, 
who may have different backgrounds and 
perspectives from yours.

(3) As jurors, you must decide what the 
facts of this case are. This is your job, and 
nobody else’s. You must think about all 
the evidence and then decide what each 
piece of evidence means and how impor-
tant you think it is. This includes whether 
you believe what each of the witnesses said. 
What you decide about any fact in this case 
is final.

(4) It is my duty to instruct you on the 
law. You must take the law as I give it to 
you. If a lawyer says something different 
about the law, follow what I say. At various 
times, I have already given you some in-
structions about the law. You must take all 
my instructions together as the law you are 
to follow. You should not pay attention to 
some instructions and ignore others.

(5) To sum up, it is your job to decide 
what the facts of the case are, to apply the 
law as I give it to you, and, in that way, to 
decide the case.

Use Note
This instruction should be given in every 

case. On notice to the parties, the court, in 
its discretion, may give the final jury instruc-
tions to the jury before the parties make 
closing arguments.

[AMENDED] M Crim JI 3.6 
Witnesses—Credibility

(1) As I said before, it is your job to de-
cide what the facts of this case are. You 
must decide which witnesses you believe 
and how important you think their testimony 
is. You do not have to accept or reject every-
thing a witness said. You are free to believe 
all, none, or part of any person’s testimony.

(2) In deciding which testimony you be-
lieve, you should rely on your own com-
mon sense and everyday experience. How-
ever, in deciding whether you believe a 
witness’s testimony, you must set aside any 
bias or prejudice you may have based on 
the race, gender, or national origin of the 
witness.* and not be influenced by a wit-
ness’s disability, gender, race, religion, eth-
nicity, sexual orientation, age, national ori-
gin, or socioeconomic status. Again, take 
the time you need to test what might be 
automatic or instinctive judgments, and to 
reflect carefully about the evidence.1

(3) There is no fixed set of rules for judg-
ing whether you believe a witness, but it may 
help you to think about these questions:

(a) Was the witness able to see or hear 
clearly? How long was the witness watch-
ing or listening? Was anything else going 
on that might have distracted the witness?

(b) Did the witness seem to have a 
good memory?

(c) How did the witness look and act 
while testifying? Did the witness seem to 
be making an honest effort to tell the truth, 
or did the witness seem to evade the ques-
tions or argue with the lawyers?

(d) Does the witness’s age and maturity 
affect how you judge his or her testimony?

(e) Does the witness have any bias, prej-
udice, or personal interest in how this case 
is decided?

[(f) Have there been any promises, threats, 
suggestions, or other influences that affected 
how the witness testified?]2

(g) In general, does the witness have any 
special reason to tell the truth, or any spe-
cial reason to lie?

(h) All in all, how reasonable does the 
witness’s testimony seem when you think 
about all the other evidence in the case?

(4) Sometimes the testimony of differ-
ent witnesses will not agree, and you must 
decide which testimony you accept. You 
should think about whether the disagree-
ment involves something important or not, 
and whether you think someone is lying 
or is simply mistaken. People see and hear 
things differently, and witnesses may testify 
honestly but simply be wrong about what 
they thought they saw or remembered. It is 
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also a good idea to think about which tes-
timony agrees best with the other evidence 
in the case.

(5) However, you may conclude that a 
witness deliberately lied about something 
that is important to how you decide the 
case. If so, you may choose not to accept 
anything that witness said. On the other 
hand, if you think the witness lied about 
some things but told the truth about others, 
you may simply accept the part you think 
is true and ignore the rest.

Use Notes
This instruction should be given in 

every case.
*1. The court should substitute other im-

proper considerations, such as religion or 
sexual orientation, where appropriate.

2. This instruction should be given in 
every case. The bracketed portions should 
be given only on request, where there is 
evidence or argument that a witness’s testi-
mony may have been affected by promises, 
threats, suggestions, or other influences.

The Committee on Model Criminal Jury 
Instructions has adopted the following 
amended model criminal jury instructions, 
M Crim JI 7.15, 7.16, 7.21, and 7.22, address-
ing “self-defense.” The amended instruc-
tions are effective November 1, 2019.

ADOPTED

[AMENDED USE NOTE] M Crim JI 7.15 
Use of Deadly Force in Self-Defense

(1) The defendant claims that [he/she] 
acted in lawful self-defense. A person has 
the right to use force or even take a life to 
defend [himself/herself] under certain cir-
cumstances. If a person acts in lawful self-
defense, that person’s actions are justified 
and [he/she] is not guilty of [state crime].

(2) You should consider all the evidence 
and use the following rules to decide whether 
the defendant acted in lawful self-defense. 
Remember to judge the defendant’s conduct 
according to how the circumstances appeared 
to [him/her] at the time [he/she] acted.

(3) First, at the time [he/she] acted, the 
defendant must have honestly and reason-
ably believed that [he/she] was in danger of 
being [killed/seriously injured/sexually as-
saulted]. If the defendant’s belief was hon-
est and reasonable, [he/she] could act imme-
diately to defend [himself/herself] even if it 
turned out later that [he/she] was wrong 
about how much danger [he/she] was in. In 
deciding if the defendant’s belief was hon-
est and reasonable, you should consider all 
the circumstances as they appeared to the 
defendant at the time.

(4) Second, a person may not kill or se-
riously injure another person just to pro-
tect [himself/herself] against what seems 
like a threat of only minor injury. The de-
fendant must have been afraid of [death/
serious physical injury/sexual assault]. When 
you decide if the defendant was afraid of 
one or more of these, you should consider 
all the circumstances, such as: [the condi-
tion of the people involved, including their 
relative strength/whether the other person 
was armed with a dangerous weapon or had 
some other means of injuring the defen-
dant/the nature of the other person’s attack 
or threat/whether the defendant knew about 
any previous violent acts or threats made 
by the other person].

(5) Third, at the time [he/she] acted, the 
defendant must have honestly and reason-
ably believed that what [he/she] did was im-
mediately necessary. Under the law, a per-
son may only use as much force as [he/she] 
thinks is necessary at the time to protect 
[himself/herself]. When you decide whether 
the amount of force used seemed to be nec-
essary, you may consider whether the de-
fendant knew about any other ways of pro-
tecting [himself/herself], but you may also 
consider how the excitement of the moment 
affected the choice the defendant made.

Use Note
Use this instruction when requested 

where some evidence of self-defense has 
been introduced or elicited. Where there is 
evidence that, at the time that the defendant 
used deadly force, he or she was engaged 
in the commission of some other crime, the 
Committee on Model Criminal Jury Instruc-

tions believes that circumstances of the case 
may provide the court with a basis to in-
struct the jury that the defendant does not 
lose the right to self-defense if the commis-
sion of that other offense was not likely to 
lead to the other person’s assaultive behav-
ior. See People v Townes, 391 Mich 578, 593; 
218 NW2d 136 (1974). The committee ex-
presses no opinion regarding the availability 
of self-defense where the other offense may 
lead to assaultive behavior by another.

[AMENDED] M Crim JI 7.16 
Duty to Retreat to Avoid Using Force 
or Deadly Force

(1) A person can use [force/deadly force] 
in self-defense only where it is necessary to 
do so. If the defendant could have safely 
retreated but did not do so, you may con-
sider that fact in deciding whether the de-
fendant honestly and reasonably believed 
[he/she] needed to use [force/deadly force] 
in self-defense.*

(2) However,* a person is never required 
to retreat if attacked in [his/her] own home, 
nor if the person reasonably believes that 
an attacker is about to use a deadly weapon, 
nor if the person is subject to a sudden, 
fierce, and violent attack.

(3) Further, a person is not required to 
retreat if he or she:

(a) has not or is not engaged in the com-
mission of a crime at the time the [force/
deadly force] is used, and

(b) has a legal right to be where he or 
she is at that time, and

(c) has an honest and reasonable belief 
that the use of [force/deadly force] is neces-
sary to prevent imminent [death/great bodily 
harm/sexual assault] of [himself/herself] or 
another person.

Use Notes
*Paragraph (1) and “However” should be 

given only if there is a dispute whether the 
defendant had a duty to retreat. See Peo-
ple v Richardson, 490 Mich 115; 803 NW2d 
302 (2011).

Use this instruction when requested 
where some evidence of self-defense has 
been introduced or elicited. Where there is 
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evidence that, at the time that the defen-
dant used force or deadly force, he or she 
was engaged in the commission of some 
other crime, the Committee on Model Crim-
inal Jury Instructions believes that circum-
stances of the case may provide the court 
with a basis to instruct the jury that the 
defendant does not lose the right to self-
defense if the commission of that other 
offense was not likely to lead to the other 
person’s assaultive behavior. See People v 
Townes, 391 Mich 578, 593; 218 NW2d 136 
(1974). The committee expresses no opin-
ion regarding the availability of self-defense 
where the other offense may lead to assaul-
tive behavior by another.

[AMENDED] M Crim JI 7.21 
Defense of Others—Deadly Force

(1) The defendant claims that [he/she] 
acted lawfully to defend ________. A per-
son has the right to use force or even take 
a life to defend someone else under cer-
tain circumstances. If a person acts in law-
ful defense of another, [his/her] actions 
are justified and [he/she] is not guilty of 
[state crime].

(2) You should consider all the evidence 
and use the following rules to decide whether 
the defendant acted in lawful defense of 
another. Remember to judge the defendant’s 
conduct according to how the circumstances 
appeared to [him/her] at the time [he/
she] acted.

(3) First, when [he/she] acted, the de-
fendant must have honestly and reasonably 
believed that ________ was in danger of 
being [killed/seriously injured/sexually as-
saulted]. If [his/her] belief was honest and 
reasonable, [he/she] could act at once to 
defend ________, even if it turns out later 
that the defendant was wrong about how 
much danger ________ was in.

(4) Second, if the defendant was only 
afraid that ________ would receive a minor 
injury, then [he/she] was not justified in 
killing or seriously injuring the attacker. 
The defendant must have been afraid that 
_______ would be [killed/seriously injured/ 
sexually assaulted]. When you decide if [he/ 
she] was so afraid, you should consider all 
the circumstances, such as: [the conditions 
of the people involved, including their rela-
tive strength/whether the other person was 
armed with a dangerous weapon or had 
some other means of injuring ________ /the 
nature of the other person’s attack or threat/ 
whether the defendant knew about any 
previous violent acts or threats made by 
the attacker].

(5) Third, at the time [he/she] acted, the 
defendant must have honestly and reason-
ably believed that what [he/she] did was im-
mediately necessary. Under the law, a per-
son may only use as much force as [he/she] 
thinks is needed at the time to protect the 
other person. When you decide whether the 
force used appeared to be necessary, you 
may consider whether the defendant knew 
about any other ways of protecting _______, 
but you may also consider how the excite-
ment of the moment affected the choice the 
defendant made.

(6) The defendant does not have to prove 
that [he/she] acted in defense of ________. 
Instead, the prosecutor must prove beyond 
a reasonable doubt that the defendant did 
not act in defense of ________.

[AMENDED] M Crim JI 7.22 
Use of Non-deadly Force in  
Self-Defense or Defense of Others

(1) The defendant claims that [he/she] 
acted in lawful [self-defense/defense of 
________]. A person has the right to use 
force to defend [himself/herself/another 

person] under certain circumstances. If a 
person acts in lawful [self-defense/defense 
of others], [his/her] actions are justified and 
[he/she] is not guilty of [state crime].

(2) You should consider all the evidence 
and use the following rules to decide whether 
the defendant acted in lawful [self-defense/
defense of ________]. Remember to judge 
the defendant’s conduct according to how 
the circumstances appeared to [him/her] 
at the time [he/she] acted.

(3) First, when [he/she] acted, the de-
fendant must have honestly and reasonably 
believed that [he/she] had to use force to 
protect [himself/herself/________ ] from the 
imminent unlawful use of force by another. 
If [his/her] belief was honest and reason-
able, [he/she] could act at once to defend 
[himself/herself/________ ], even if it turns 
out later that [he/she] was wrong about how 
much danger [he/she/________] was in.

(4) Second, a person is only justified in 
using the degree of force that seems neces-
sary at the time to protect [himself/herself/
the other person] from danger. The defen-
dant must have used the kind of force that 
was appropriate to the attack made and the 
circumstances as [he/she] saw them. When 
you decide whether the force used was 
what seemed necessary, you should con-
sider whether the defendant knew about 
any other ways of protecting [himself/her-
self/________], but you may also consider 
how the excitement of the moment affected 
the choice the defendant made.

(5) Third, the right to defend [oneself/
another person] only lasts as long as it seems 
necessary for the purpose of protection.

(6) Fourth, the person claiming self-
defense must not have acted wrongfully 
and brought on the assault. [However, if 
the defendant only used words, that does 
not prevent (him/her) from claiming self-
defense if (he/she) was attacked.]
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PROPOSED
The Committee on Model Civil Jury In-

structions is considering the adoption of 
amended instructions designed to make 
uniform to the extent possible the jury in-
structions that discuss the burden of proof. 
The Committee solicits comment on the 
following proposal by January 15, 2020. 
Comments may be sent in writing to Timo-
thy J. Raubinger, Reporter, Committee on 
Model Civil Jury Instructions, Michigan 
Hall of Justice, P.O. Box 30052, Lansing, MI 
48909-7604, or electronically to MCJI@
courts.mi.gov.

The text of these proposals can be found 
at https://www.michbar.org/journal/home/
Volumeid=232 under the heading “Model 
Jury Instructions.”

The proposed amended instructions 
cover a large number of instructions. These 
include current instructions in Chapter 16 
(general burden of proof), Chapter 25 
(products liability), Chapter 30 (malprac-
tice), Chapter 35 (first-party no-fault), 
Chapter 36 (third-party no-fault), Chapter 

38 (agency), Chapter 75 (dramshop), Chap-
ter 80 (dog bite), Chapters 100–101 (land-
lord-tenant), Chapter 105 (employment dis-
crimination), Chapter 106 (Persons with 
Disabilities Civil Rights Act), Chapter 107 
(Whistleblowers’ Protection Act), Chapter 
108 (public accommodations and services), 
Chapter 110 (wrongful discharge), Chap-
ter 112 (Franchise Investment Law), Chap-
ter 113 (Consumer Protection Act), Chap-
ter 114 (invasion of privacy), Chapter 115 
(assault and battery), Chapter 116 (false 
arrest), Chapter 117 (malicious prosecu-
tion), Chapter 118 (libel and slander), Chap-
ter 119 (intentional infliction of emotional 
distress), Chapter 125 (tortious interfer-
ence with contract), Chapter 126 (tortious 
interference with business expectancy or 
relationship), Chapter 128 (fraud and mis-
representation), Chapter 130 (promissory 
estoppel), Chapter 140 (Uniform Commer-
cial Code), Chapter 142 (contracts), Chap-
ter 170 (will contests), Chapter 173 (bank 
accounts), Chapter 176 (claims for services 
rendered), and Chapter 179 (trust contests).

The Michigan Supreme Court has dele-
gated to the Committee on Model Civil Jury 
Instructions the authority to propose and 
adopt Model Civil Jury Instructions. MCR 
2.512(D). In drafting Model Civil Jury In-
structions, it is not the committee’s func-
tion to create new law or anticipate rulings 
of the Michigan Supreme Court or Court of 
Appeals on substantive law. The commit-
tee’s responsibility is to produce instruc-
tions that are supported by existing law.

The members of the Committee on 
Model Civil Jury Instructions are:

Chair: Hon. Mark T. Boonstra
Reporter: Timothy J. Raubinger
Members: Benjamin J. Aloia; Robert L. 

Avers; Hilary A. Ballentine; Hon. Jane M. 
Beckering; Mark R. Bendure; Hon. James N. 
Erhart; Hon. Kathleen A. Feeney; Gary N. 
Felty Jr.; William B. Forrest III; Hon. Michael 
F. Gadola; Donald J. Gasiorek; James F. 
Hewson; Hon. Michael L. Jaconette; Amy 
M. Johnston; C. Thomas Ludden; Daniel J. 
Schulte; Judith A. Susskind; Hon. Donald A. 
Teeple; Thomas Van Dusen; Thomas W. Waun.
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Disbarment
Jarod M. Calkins, P64661, Carleton, by 

the Attorney Discipline Board, Tri-County 

Hearing Panel #5, effective September 5, 2018.1

The respondent was convicted, by guilty 

plea, of four counts of felony misconduct in 

office, in violation of MCL 750.505, in a mat-

ter titled People of the State of Michigan v 

Jarod M. Calkins, 38th Circuit Court, Case 

No. 18-244382-FH. In accordance with MCR 

9.120(B)(1), the respondent’s license to prac-

tice law in Michigan was automatically sus-

pended effective September 5, 2018, the 

date of the respondent’s felony convictions. 

Based on the respondent’s convictions, the 

panel found that he engaged in conduct 

that violated a criminal law of a state or of 

the United States, contrary to MCR 9.104(5).

The panel ordered that the respondent be 

disbarred from the practice of law in Michi-

gan. Total costs were assessed in the amount 

of $2,896.69.

1. Retroactive to the date of the respondent’s conviction 
and automatic suspension from the practice of law in 
Michigan pursuant to MCR 9.120(B)(1). Please see 
Notice of Automatic Interim Suspension, issued 
October 9, 2018.

Disbarment and Restitution  
(By Consent)

Jeffrey J. Palmer, P64035, Holland,

by the Attorney Discipline Board, Ottawa 

County Hearing Panel #1, effective Septem-

ber 20, 2019.1

The respondent and the grievance ad-

ministrator filed a stipulation for a consent 

order of discipline, in accordance with MCR 

9.115(F)(5), which was approved by the At-

torney Grievance Commission and accepted 

by the hearing panel. The stipulation con-

tained the respondent’s admission that he 

was convicted of false statement on income 

tax return, in violation of 26 USC 7206(1), a 

felony; and wire fraud, a felony, in violation 

of 18 USC 1343, in United States of America 

v Jeffrey James Palmer, U.S. District Court 

(WD Mich), Case No. 1:19-CR-35. Based on 

the respondent’s conviction and his admis-

sion in the stipulation, the hearing panel 

found that the respondent engaged in con-

duct that violated a criminal law of a state 

or of the United States, an ordinance, or 

tribal law pursuant to MCR 2.615, contrary 

to MCR 9.104(5).

In accordance with the stipulation of the 

parties, the hearing panel ordered that the 

respondent be disbarred from the practice 

of law in Michigan and pay restitution in 

the total amount of $311,350.46. Costs were 

assessed in the amount of $1,027.53.

1. The respondent has been continuously suspended 
from the practice of law in Michigan since February 
27, 2019. Please see Notice of Automatic Interim 
Suspension, issued March 5, 2019.

Disbarment (By Consent)

Peter Truskolawski, P82006, Grosse 

Pointe Park, by the Attorney Discipline 

Board, Tri-County Hearing Panel #5, effec-

tive October 17, 2018.

The respondent was convicted by guilty 

plea of one count of wire fraud, a felony, in 

violation of 18 USC 1343, in a matter titled 

United States of America v Truskolawski, 

United States District Court for the Eastern 

District of Michigan, Case No. 2:18-cr-20565. 

In accordance with MCR 9.120(B)(1), the 
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respondent’s license to practice law in Mich-

igan was automatically suspended effective 

October 17, 2018, the date of the respon-

dent’s felony conviction. Based on the re-

spondent’s conviction and the parties’ stip-

ulation, the panel found that the respondent 

engaged in conduct that violated a criminal 

law of a state or of the United States, con-

trary to MCR 9.104(5).

The panel ordered that the respondent 

be disbarred from the practice of law in 

Michigan. Total costs were assessed in the 

amount of $970.60.

Automatic Reinstatement
R. Gary Sundell, P30553, Belleville, re-

instated pursuant to MCR 9.123(A): Sep-

tember 23, 2019.

The respondent was suspended from 

the practice of law in Michigan for 60 days, 

effective June 26, 2019. In accordance with 

MCR 9.123(A), the suspension was termi-

nated with the respondent’s filing of an affi-

davit with the clerk of the Michigan Supreme 

Court, the Board, and the administrator, at-

testing to his full compliance with the terms 

and conditions of the Order of Suspension 

and Restitution issued in this matter.

Reprimands (By Consent)
James E. Hall, P41704, Toledo, Ohio, by 

the Attorney Discipline Board, Wash te naw 

County Hearing Panel #4, effective Septem-

ber 28, 2019.

The respondent and the grievance ad-

ministrator filed an Amended Stipulation 

for Consent Order of Reprimand, in accor-

dance with MCR 9.115(F)(5), which was ap-

proved by the Attorney Grievance Com-

mission and accepted by the hearing panel. 

The stipulation contained the respondent’s 

admission that he was convicted of (1) at-

tempted assaulting/resisting/obstructing 

police officer, a misdemeanor, in violation 

of MCL 750.81(D)(1)(A); and (2) operating 

while impaired, a misdemeanor, in viola-

tion of MCL 257.625(3)-A, in a matter titled 

State of Michigan v James E. Hall, 1st Dis-

trict Court, Case No. 17-4169-FY. Addition-

ally, the amended stipulation contains the 
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respondent’s admission that he failed to 

timely report his convictions to the Attor-

ney Grievance Commission and the Attor-

ney Discipline Board, as alleged in the for-

mal complaint.

Based on the respondent’s admissions 

and the stipulation of the parties, the panel 

found that the respondent failed to report 

his two convictions, in violation of MCR 

9.120(A) and (B); and engaged in conduct 

that violated a criminal law of a state or of 

the United States, an ordinance, or tribal law 

pursuant to MCR 2.615, contrary to MCR 

9.104(5). The respondent was also found 

to have violated MCR 9.104(1) and (4); and 

MRPC 8.4(a) and (c).

In accordance with the stipulation of the 

parties, the panel ordered that the respon-

dent be reprimanded. Costs were assessed 

in the amount of $756.96.

Lee B. Steinberg, P20955, Southfield, by 

the Attorney Discipline Board, Tri-County 

Hearing Panel #61, effective October 3, 2019.

The respondent and the grievance ad-

ministrator filed a stipulation for a consent 

order of discipline, in accordance with MCR 

9.115(F)(5), which was approved by the At-

torney Grievance Commission and accepted 

by the hearing panel. The stipulation con-

tained the respondent’s admissions to the 

allegations that he committed acts of pro-

fessional misconduct by creating a fictitious 

case name and number to give the appear-

ance that a case was pending so that he 

could obtain information via a subpoena.

Based on the respondent’s admissions 

and the parties’ stipulation, the panel found 

that the respondent asserted an issue that 

was frivolous and had no basis for doing so, 

in violation of MRPC 3.1; knowingly made 

a false statement of material fact or law 

to a third person, in violation of MRPC 4.1; 

and used methods of obtaining evidence 

that violated the legal rights of a third per-

son, contrary to MRPC 4.4. The panel also 

found that the respondent violated MCR 

9.104(1)–(4) and MRPC 8.4(a)–(c).

In accordance with the stipulation of the 

parties, the hearing panel ordered that the 

respondent be reprimanded. Costs were as-

sessed in the amount of $765.20.

Suspension and Restitution 
(Pending Appeal)

John P. Lozano, P52862, Saginaw, by the 

Attorney Discipline Board, Genesee County 

Hearing Panel #1, for three years, effective 

October 3, 2019.

Based on the respondent’s default, the 

hearing panel found that the respondent 

committed professional misconduct by fail-

ing to keep a client reasonably informed 

and by misappropriating clients funds.

The panel found that the respondent 

failed to keep a client reasonably informed 

about the status of a matter, in violation of 

MRPC 1.4(a); failed to promptly notify a cli-

ent when funds in which the client had an 

interest were received, in violation of MRPC 

1.15(b)(1); failed to promptly pay or deliver 

any funds that a client was entitled to re-

ceive, and failed to promptly render a full 

accounting regarding the funds, in violation 

of MRPC 1.15(b)(3); failed to hold property 

of a client in connection with a represen-

tation separate from his own property, in 

violation of MRPC 1.15(d); and filed an an-

swer to a request for investigation that con-

tained a misrepresentation and/or did not 

fully and fairly disclose all the facts and cir-

cumstances pertaining to the alleged mis-

conduct, in violation of MCR 9.104(6), MCR 

9.104(7), and MCR 9.113(A). The respon-

dent was also found to have violated MRPC 

8.4(a) and (b); and MCR 9.104(2) and (3).

The panel ordered that the respondent’s 

license to practice law be suspended for 

three years and that he be required to pay 

restitution in the amount of $3,500. The 

grievance administrator filed a petition for 

review seeking an increase in the level of 

discipline. The review hearing in this mat-

ter is scheduled on December 11, 2019.

Automatic Interim Suspensions

Phillip B. Maxwell, P24872, Oxford, 

effective October 4, 2019.

On October 4, 2019, the respondent was 

convicted, by guilty plea, of operating while 

intoxicated, 3rd offense, in violation of MCL 

257.6256D, a felony, in the matter titled Peo-

ple of the State of Michigan v Phillip Max-

well, Oakland County Circuit Court, Case 

No. 18-268423-FH. In accordance with MCR 

9.120(B)(1), the respondent’s license to prac-

tice law in Michigan was automatically sus-

pended on the date of his felony conviction.

Upon the filing of a certified judgment 

of conviction, this matter will be assigned 
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to a hearing panel for further proceedings. 

The interim suspension will remain in ef-

fect until the effective date of an order filed 

by a hearing panel.

Gary T. McEntee, P54988, Okemos, ef-

fective July 17, 2019.

On July 17, 2019, the respondent pled 

nolo contendere to criminal sexual con-

duct (person under 13, defendant 17 or 

older), second offense, in violation of MCL 

750.520c(2)(b), a felony, in the matter titled 

People of the State of Michigan v Gary 

Thomas McEntee, Clinton County Circuit 

Court, Case No. 18-10201-FH. In accordance 

with MCR 9.120(B)(1), the respondent’s li-

cense to practice law in Michigan was auto-

matically suspended on the date of his fel-

ony conviction.

Upon the filing of a certified judgment 

of conviction, this matter will be assigned 

to a hearing panel for further proceedings. 

The interim suspension will remain in ef-

fect until the effective date of an order filed 

by a hearing panel.

Suspensions (By Consent)

Roger M. Maceroni, P45744, Shelby 

Township, by the Attorney Discipline Board, 

Tri-County Hearing Panel #104, for 60 days, 

effective September 19, 2019.

The respondent and the grievance ad-

ministrator filed a stipulation for a consent 

order of discipline, in accordance with MCR 

9.115(F)(5), which was approved by the At-

torney Grievance Commission and accepted 

by the hearing panel. The stipulation con-

tained the respondent’s admissions to the 

allegations that he committed acts of pro-

fessional misconduct in his representation 

of a client for whom he was hired to resolve 

a traffic ticket.

Based on the respondent’s admissions 

and the stipulation of the parties, the panel 

found that the respondent neglected a le-

gal matter entrusted to the lawyer, in viola-

tion of MRPC 1.1(c); failed to seek the law-

ful objectives of the client, in violation of 

MRPC 1.2(a); failed to act with reasonable 

diligence and promptness in representing 
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a client, in violation of MRPC 1.3; failed to 

keep a client reasonably informed about 

the status of a matter, in violation of MRPC 

1.4(a); failed to explain a matter to the ex-

tent reasonably necessary to permit the cli-

ent to make informed decisions about the 

representation, in violation of MRPC 1.4(b); 

and engaged in conduct that involved dis-

honesty, fraud, deceit, misrepresentation, 

or violation of the criminal law, where such 

conduct reflects adversely on the lawyer’s 

honesty, trustworthiness, or fitness as a 

lawyer, contrary to MRPC 8.4(b). The re-

spondent was also found to have violated 

MCR 9.104(1)–(3).

In accordance with the stipulation of the 

parties, the hearing panel ordered that the 

respondent’s license to practice law in Mich-

igan be suspended for 60 days. Costs were 

assessed in the amount of $778.80.

David A. Reams, P62855, Washington, 

DC, by the Attorney Discipline Board, Tri-

County Hearing Panel #28, for 180 days, ef-

fective November 2, 2019.

The respondent and the grievance ad-

ministrator filed an Amended Stipulation 

for Consent Order of 180-Day Suspension, 

in accordance with MCR 9.115(F)(5), which 

was approved by the Attorney Grievance 

Commission and accepted by the hearing 

panel. The stipulation contained the respon-

dent’s admission that he was convicted in 

a matter titled State of Michigan v David 

Anthony Reams, 87-A District Court, Case 

No. 18-36623-FD, of operating while intox-

icated with a high blood alcohol content, 

in violation of MCL 257.625(1)(C), a mis-

demeanor; and of attempt–assault/resist/

obstruct police officer, in violation of MCL 

750.81D1(A), a misdemeanor. Based on the 

respondent’s convictions, admissions, and 

the stipulation of the parties, the hearing 

panel found that the respondent commit-

ted professional misconduct by engaging 

in conduct that violated a criminal law of 

a state or of the United States, contrary to 

MCR 9.104(5).

In accordance with the stipulation of the 

parties, the hearing panel ordered that the 

respondent’s license to practice law in Mich-

igan be suspended for 180 days. Costs were 

assessed in the amount of $843.63.

Transfer to Inactive Status  
Pursuant to MCR 9.121(B)  
(By Consent)

Fred M. Mester, P17653, Bloomfield 

Hills, by the Attorney Discipline Board, Tri-

County Hearing Panel #52, effective Sep-

tember 24, 2019.

The grievance administrator filed a for-

mal complaint seeking transfer to inactive 

status pursuant to MCR 9.121(B), alleging 

that the respondent is incapacitated and 

cannot continue the practice of law pursu-

ant to MCR 9.121(B). Contemporaneously, 

the grievance administrator and the re-

spondent, through counsel, filed a stipula-

tion agreeing that the respondent is cur-

rently incapacitated and unable to engage 

in the practice of law, and that he be trans-

ferred to inactive status and until such time 

as he may be reinstated in accordance with 

MCR 9.121(E).

On September 24, 2019, Tri-County Hear-

ing Panel #52 issued an order transferring 

the respondent’s license to inactive status 

pursuant to MCR 9.121(B) for an indefinite 

period and until further order of the Board.
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Bylaws of the Labor and  
Employment Law Section  
of the State Bar of Michigan

ARTICLE II 
MEMBERSHIP
SECTION 54. Persons other than State Bar of Michigan members 
may become, with the approval of the Council, non-voting affili-
ates of the Section, upon payment of annual dues as defined in 
Section 1. Affiliates will not be eligible for Council membership, 
but may assist in the activities of the Section as requested and 
shall be entitled to all other privileges accorded to Section mem-
bers by the Section.

ARTICLE IV 
NOMINATION AND ELECTION OF OFFICERS
SECTION 1. NOMINATIONS. At the first session of each annual 
meeting of the Section tThe Chairperson and Vice Chairperson 
shall appoint a Nominating Committee annually. The Nominating 
Committee shall consisting of three members of the Section, not 
being members of the Council. Such committee shall make and 
report nominations to the Section for the officers of the Chairper-
son, Vice Chairperson, Secretary, and Treasurer, and members of 
the Council to succeed those whose terms will expire at the close 
of the then Annual Meeting, and to fill vacancies then existing or 
which may exist because of election of a present Council member 
to an officer position for unexpired terms. Other nominations for 
positions as officers and Council members may be made from 
the floor.

ARTICLE V 
DUTIES OF OFFICERS
SECTION 1. CHAIRPERSON. The Chairperson shall preside at all 
meetings of the Section and of the Council. The Chairperson shall 
formulate and present at each Annual Meeting of the State Bar of 
Michigan a report of the work of the Section for the then past year, 
and shall perform such other duties and acts as usually pertain to 
the office.

ARTICLE VII 
MEETINGS
SECTION 1. The annual meeting of the Section shall be held at a 
date, time and location that is selected by majority vote of the 
Council and shall be published widely to the members of the Sec-
tion. held. during the Annual Meeting of the State Bar of Michi-
gan, in the same city or place as such Annual Meeting of the State 
Bar of Michigan, with such program and order or business as may 
be arranged by the Council. There shall be regular meetings of 
the Council throughout the year, as determined by the Council, at 
which the business of the Section may take place.

ARTICLE IX 
AMENDMENTS
Created prior to 1948 as Labor Relations Law Section
Name changed to “Labor and Employment Law Section” in 1992
Revised 5/97
Revised 1/09
Revised 1/12
Revised 9/18
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Rescission of Administrative Order No. 1997-5 
(Defenders—Third Circuit Court) (Dated September 18, 2019)

On order of the Court, Administrative Order No. 1997-5 is re-
scinded, effective immediately.

Proposed Amendment of Rule 6.508  
of the Michigan Court Rules (Dated September 18, 2019)

On order of the Court, this is to advise that the Court is consid-
ering alternative amendments of Rule 6.508 of the Michigan Court 
Rules. Before determining whether either proposal should be 
adopted, changed before adoption, or rejected, this notice is given 
to afford interested persons the opportunity to comment on the 
form or the merits of the proposals or to suggest alternatives. The 
Court welcomes the views of all. This matter also will be considered 
at a public hearing. The notices and agendas for public hearings 
are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will 
issue an order on the subject, nor does it imply probable adoption 
of the proposal in its present form.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Alternative A

Rule 6.508  Procedure; Evidentiary Hearing; Determination
(A)–(C) [Unchanged.]
(D)  Entitlement to Relief. The defendant has the burden of estab-

lishing entitlement to the relief requested. The court may not 
grant relief to the defendant if the motion

 (1) [Unchanged.]
 (2)  alleges grounds for relief which were decided against the 

defendant in a prior appeal or proceeding under this sub-
chapter, unless the defendant establishes that a retroactive 
change in the law has undermined the prior decision; for 

purposes of this provision, a court is not precluded from 
considering previously decided claims in the context of a 
new claim for relief, such as in determining whether new 
evidence would make a different result probable on retrial;

 (3) [Unchanged.]
(E) [Unchanged.]

Alternative B

Rule 6.508  Procedure; Evidentiary Hearing; Determination
(A)–(C) [Unchanged.]
(D)  Entitlement to Relief. The defendant has the burden of estab-

lishing entitlement to the relief requested. The court may not 
grant relief to the defendant if the motion

 (1) [Unchanged.]
 (2)  alleges grounds for relief which were decided against the 

defendant in a prior appeal or proceeding under this sub-
chapter, unless the defendant establishes that a retroactive 
change in the law has undermined the prior decision, or if 
the previously decided claims, when considered together, 
create a strong likelihood of actual innocence;

 (3) [Unchanged.]
(E) [Unchanged.]

STAFF COMMENT: The proposed alternative amendments of 
MCR 6.508 would allow a court to consider previously decided 
claims in the context of a new claim for relief, consistent with foot-
note 17 in People v Johnson, 502 Mich 541 (2018), as expressed 
in Alternative A, or under a slightly different formulation in Alter-
native B.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.

A copy of this order will be given to the Secretary of the State 
Bar and to the State Court Administrator so that they can make 
the notifications specified in MCR 1.201. Comments on the pro-
posal may be sent to the Supreme Court Clerk in writing or elec-
tronically by January 1, 2020, at P.O. Box 30052, Lansing, MI 48909, 
or ADMcomment@courts.mi.gov. When filing a comment, please 
refer to ADM File No. 2014-46. Your comments and the comments 
of others will be posted under the chapter affected by this proposal 
at Proposed & Recently Adopted Orders on Admin Matters page.

Amendments of Rules 1.1 and 1.6 of the Michigan Rules  
of Professional Conduct (Dated September 18, 2019)

On order of the Court, notice of the proposed changes and an 
opportunity for comment in writing and at a public hearing having 
been provided, and consideration having been given to the com-
ments received, the following amendments of Rules 1.1 and 1.6 of 
the Michigan Rules of Professional Conduct are adopted, effective 
January 1, 2020.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Rule 1.1  Competence
[Rule unchanged.]

Amendments of Rules 1.109, 2.107, 2.113, 2.116, 
2.119, 2.222, 2.223, 2.225, 2.227, 3.206, 3.211, 
3.212, 3.214, 3.303, 3.903, 3.921, 3.925, 3.926, 
3.931, 3.933, 3.942, 3.950, 3.961, 3.971, 3.972, 
4.002, 4.101, 4.201, 4.202, 4.302, 5.128, 5.302, 
5.731, 6.101, 6.615, 8.105, and 8.119 and Rescission 
of Rules 2.226 and 8.125 of the Michigan Court Rules

Amendment of Rule 3.201 and Addition of Rule 3.230 
of the Michigan Court Rules

To read ADM File No. 2002-37, dated September 18, 2019; 
and ADM File No. 2018-16, dated September 18, 2019; visit 
http://courts.michigan.gov/courts/michigansupreme 
court and click “Admin istrative Matters & Court Rules” and 
“Proposed & Recently Adopted Orders on Admin Matters.”
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Comments:

Legal Knowledge and Skill. [Unchanged.]

Thoroughness and Preparation. [Unchanged.]

Maintaining Competence. To maintain the requisite knowledge 
and skill, a lawyer should engage in continuing study and educa-
tion, including the knowledge and skills regarding existing and 
developing technology that are reasonably necessary to provide 
competent representation for the client in a particular matter. If a 
system of peer review has been established, the lawyer should con-
sider making use of it in appropriate circumstances.

Rule 1.6  Confidentiality of Information
[Rule unchanged.]

Comments: [Current language unchanged; proposed new lan-
guage would be a new comment at the end of the comments section.]

Confidentiality of Information. When transmitting a communi-
cation that contains confidential and/or privileged information 
relating to the representation of a client, the lawyer should take 
reasonable measures and act competently so that the confidential 
and/or privileged client information will not be revealed to unin-
tended third parties.

STAFF COMMENT: The amendments of the comments of MRPC 
1.1 and MRPC 1.6 address a lawyer’s obligation to maintain reason-
able competence in relevant technology and ensure reasonable 
efforts to maintain confidentiality of documents.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.

Amendment of Rule 2.612 of the Michigan Court Rules 
(Dated September 18, 2019)

On order of the Court, notice of the proposed changes and an 
opportunity for comment in writing and at a public hearing having 
been provided, and consideration having been given to the com-
ments received, the following amendment of Rule 2.612 of the Mich-
igan Court Rules is adopted, effective January 1, 2020.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Rule 2.612  Relief from Judgment or Order
(A)–(B) [Unchanged.]
(C) Grounds for Relief from Judgment.
 (1)–(3) [Unchanged.]
 (4)  The procedure for obtaining any relief from a judgment shall 

be by motion as prescribed in these rules or by an inde-
pendent action. Relief may not be sought or obtained by 
the writs of coram nobis, coram vobis, audita querela, bills 
of review, or bills in the nature of a bill of review.

STAFF COMMENT: The amendment of MCR 2.612 clarifies that 
writs of coram nobis, coram vobis, audita querela, and bills of re-
view and bills in the nature of a bill of review remain abolished. 
This language was eliminated when the court rules were rewritten 
in 1985, but in light of occasional attempts to file these types of 
writs, it is deemed helpful to clarify that they are abolished.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.

Amendment of Rule 3.106 of the Michigan Court Rules 
(Dated September 18, 2019)

On order of the Court, notice of the proposed changes and an 
opportunity for comment in writing and at a public hearing hav-
ing been provided, and consideration having been given to the 
comments received, the following amendment of Rule 3.106 of 
the Michigan Court rules is adopted, effective January 1, 2020.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Rule 3.106  Procedures Regarding Orders for the Seizure of Property 
and Orders of Eviction

(A) [Unchanged.]
(B)  Persons Who May Seize Property or Conduct Evictions. The per-

sons who may seize property or conduct evictions are those 
persons named in MCR 2.103(B), and they are subject to the 
provisions of this rule unless a provision or a statute speci-
fies otherwise.

 (1) [Unchanged.]
 (2)  Each court must post, in a public place at the court, a list of 

those persons who are serving as court officers or bailiffs. 
The court must provide the State Court Administrative Of-
fice with a copy of the list and a copy of each court officer’s 
bond required under subsection (D)(1), and must notify the 
State Court Administrative Office of any changes.

(C)–(H) [Unchanged.]

STAFF COMMENT: The amendment of MCR 3.106 requires trial 
courts to provide a copy of each court officer’s bond to SCAO along 
with the list of court officers.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.

Amendment of Rule 6.508 of the Michigan Court Rules 
(Dated September 18, 2019)

On order of the Court, notice of the proposed changes and an 
opportunity for comment in writing and at a public hearing hav-
ing been provided, and consideration having been given to the 
comments received, the following amendment of Rule 6.508 of the 
Michigan Court rules is adopted, effective January 1, 2020.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Rule 6.508  Procedure; Evidentiary Hearing; Determination
(A)–(C) [Unchanged.]
(D)  Entitlement to Relief. The defendant has the burden of estab-

lishing entitlement to the relief requested. The court may not 
grant relief to the defendant if the motion

 (1)–(2) [Unchanged.]
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 (3)  alleges grounds for relief, other than jurisdictional defects, 
which could have been raised on appeal from the convic-
tion and sentence or in a prior motion under this subchap-
ter, unless the defendant demonstrates

  (a) [Unchanged.]

  (b)  actual prejudice from the alleged irregularities that sup-
port the claim for relief. As used in this subrule, “actual 
prejudice” means that,

   (i)  in a conviction following a trial,

    (A)  but for the alleged error, the defendant would 
have had a reasonably likely chance of acquit-
tal; or

    (B)  where the defendant rejected a plea based on 
incorrect information from the trial court or in-
effective assistance of counsel, it is reasonably 
likely that

     (1)  the prosecutor would not have withdrawn 
any plea offer;

     (2)  the defendant and the trial court would have 
accepted the plea but for the improper ad-
vice; and

     (3)  the conviction or sentence, or both, under the 
plea’s terms would have been less severe than 
under the judgment and sentence that in fact 
were imposed.

   (ii)–(iv) [Unchanged.]

    The court may waive the “good cause” requirement of 
subrule (D)(3)(a) if it concludes that there is a significant 
possibility that the defendant is innocent of the crime.

(E) [Unchanged.]

STAFF COMMENT: The amendment of MCR 6.508 enables a de-
fendant to show actual prejudice in a motion for relief for judgment 
where the defendant rejected a plea based on incorrect information 
from the trial court or ineffective assistance of counsel, and it was 
reasonably likely the defendant and court would have accepted 
the plea (which would have been less severe than the judgment or 
sentence issued after trial) but for the improper advice.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.

Rescission of Rule 8.123 of the Michigan Court Rules 
(Dated September 18, 2019)

On order of the Court, notice of the proposed changes and an 
opportunity for comment in writing and at a public hearing having 
been provided, and consideration having been given to the com-
ments received, the following rescission of Rule 8.123 of the Michi-
gan Court Rules is adopted, effective immediately.

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.]

Rule 8.123  Counsel Appointments; Procedure and Records
(A)  Applicability. This rule applies to all trial courts, which means 

all circuit courts, district courts, probate courts, and munici-
pal courts.

(B)  Plan for Appointment. Each trial court must adopt a local ad-
ministrative order that describes the court’s procedures for 
selecting, appointing, and compensating counsel who repre-
sent indigent parties in that court.

(C)  Approval by State Court Administrator. The trial court must sub-
mit the local administrative order to the State Court Adminis-
trator for review pursuant to MCR 8.112(B)(3). The State Court 
Administrator shall approve a plan if its provisions will protect 
the integrity of the judiciary.

(D)  Required Records. At the end of each calendar year, a trial court 
must compile an annual electronic report of the total public 
funds paid to each attorney for appointments by that court.

  This subrule applies to appointments of attorneys in any capac-
ity, regardless of the indigency status of the represented party. 
Trial courts that contract for services to be provided by an affili-
ated group of attorneys may treat the group as a single entity 
when compiling the required records.

  The records required by this subrule must be retained for the 
period specified by the State Court Administrative Office’s Gen-
eral Schedule 16.

(E)  Public Access to Records. The records must be available at 
the trial court for inspection by the public, without charge. The 
court may adopt reasonable access rules, and may charge a 
reasonable fee for providing copies of the records.

(F)  Reports to State Court Administrator. A trial court must sub-
mit its annual electronic report to the state court administrator 
in the form specified by the state court administrator. When 
requested by the state court administrator, a trial court must 
cooperate in providing additional data on an individual attor-
ney, judge, or attorney group for a period specified by the re-
quest, including the number of appointments by each judge, 
the number of appointments received by an individual attor-
ney or attorney group, and the public funds paid for appoint-
ments by each judge.

STAFF COMMENT: Because counsel appointment plan review 
and data collection regarding payments for appointed counsel is 
now, by statute, a requirement of the Michigan Indigent Defense 
Commission under MCL 780.989 and MCL 780.993, this order re-
scinds MCR 8.123, which requires certain data be collected from 
courts and plans for appointment be approved by SCAO.

The staff comment is not an authoritative construction by the 
Court. In addition, adoption of an amendment in no way reflects a 
substantive determination by this Court.
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