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Golden Pacific Railroad, Inc.

8265 North Van Dyke Road

Port Austin, MI 37312-9521

RE:



Administrative Appeal: AA10-15

Application Number: 818222



Dear Applicant:

Transmitted herewith is the Report and Decision of the Pierce County Hearing Examiner

regarding your request for the above-entitled matter.

Very truly yours,



STEPHEN K. CAUSSEAUX, JR.

Hearing Examiner

SKC/jjp

cc:

Parties of Record
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OFFICE OF THE HEARING EXAMINER

PIERCE COUNTY

REPORT AND DECISION



CASE NO.:



Administrative Appeal: AA10-15

Application Number: 818222



APPELLANT:



Golden Pacific Railroad, Inc.

8265 North Van Dyke Road

Port Austin, MI 37312-9521



AGENTS:



Morton McGoldrick, P.S.

Attn: James Handmacher and Matthew Ley

820 “A” Street, Suite 600

Tacoma, WA 98402



COUNTY CONTACT:



Mark Luppino, Code Enforcement Officer



SUMMARY OF REQUEST:

Appeal of a Notice of Intent to Record a Notice of Non-Compliance dated August 4, 2015,

together with an appeal of a Written Decision on Administrative Review dated September

14, 2014, issued by Steve Wamback, Sustainable Resources Administrator with Pierce

County Public Works Department for a two parcel site located at 9716 17th Avenue East,

Tacoma, in Council District 5.

SUMMARY OF DECISION:



Appeal denied.



DATE OF DECISION:



March1, 2016



PUBLIC HEARING:

After reviewing the Planning and Land Services Staff Report and examining available

information on file with the application, the Examiner conducted a public hearing on the

request as follows:

The hearing was opened on January 27, 2016, at 9:01 a.m.

Parties wishing to testify were sworn in by the Examiner.
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The following exhibits were submitted and made a part of the record as follows:

EXHIBIT "1"

EXHIBIT “2”

EXHIBIT “3”

EXHIBIT “4”

EXHIBIT “5”

EXHIBIT “6”

EXHIBIT “7”

EXHIBIT H-1

EXHIBIT H-2

EXHIBIT H-3

EXHIBIT H-4

EXHIBIT H-5

EXHIBIT H-6

EXHIBIT H-7

EXHIBIT H-8

EXHIBIT H-9

EXHIBIT H-10

EXHIBIT H-11

EXHIBIT H-12

EXHIBIT H-13

EXHIBIT H-14

EXHIBIT H-15

EXHIBIT H-16

EXHIBIT H-17

EXHIBIT H-18

EXHIBIT H-19



-



Department of Public Works Staff Report

Application

Agency Comments

Public Correspondence

Notice and Routing Documents

Land Use Advisory Commission (LUAC)

Site Plan

Notice of Appearance from Mr. Handmacher and Mr. Ley

Order of Continuance dated December 1, 2015

Pierce County’s Brief, Federal Preemption

Pierce County’s Brief, Nonconforming Uses

Notice, Agenda, and Routing Documents

Declaration of David Fors

Fire Inspection

Exclusive Sale and Listing Agreement

Lease Agreement, February 1, 2014

Lease Agreement, January 1, 2015

Industry Track Agreement

Photograph of Century 21 Sign

Material Safety Data Sheet

Site Plan

Petition of Support

Drawing to Beautify

Email with Attachment to Mark Patterson from Jeff Dobson

Downtown Historic Midland Map

Submittal from Mr. Ley Including Chronology, CBA, and CBRE



The Minutes of the Public Hearing set forth below are not the official record and are

provided for the convenience of the parties. The official record is the recording of

the hearing that can be transcribed for purposes of appeal.

CORT O’CONNOR, Deputy Prosecuting Attorney, appeared on behalf of Pierce County

Code Enforcement and testified that the County agrees that a feed mill was lawfully

established on the site, but that nothing else was legally established. He then introduced

Exhibits H-1 through H-5.

MARK LUPPINO, code enforcement officer, appeared and testified in answer to questions

from Mr. O’Connor that he investigates violations of the Pierce County Code and wrote the

Staff Report for AA10-15. The County intended to record a Notice of Noncompliance on the

deeds to the parcels and the owner appealed. The Fors mill was established in the 1960s

on two parcels of property. The parcels are now within the NC classification of the zoning
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code. A history of the zoning of the site is set forth on page 3 of the Staff Report. He

believes that at present two concurrent uses exist on the site, namely a contractor yard and

storage. The appellant has referred to the uses as a warehouse use. Both uses are

classified as industrial by the code. No warehouse building exists on either parcel, and the

tenant, Mr. Dobson, distributes products from the site and stores products in tanks located

thereon. The previous use was a feed mill and related uses that would meet the definition

of a Level 6 Food Products use. The nonconforming use was discontinued after the mill

closed. He received the first complaint in January, 2015, and contacted EPA regarding the

chemicals on the site. These contacts are detailed in the Staff Report. The David Fors

declaration was then introduced as Exhibit H-6. He referred to Exhibit 3Q, a PALS letter to

Mitchell Dowdy 2003, responding to Mr. Dowdy’s request for confirmation of a

nonconforming use on the site. Mr. Dowdy had inquired about using the site for distilling

alcohol to vinegar. He then referred to the Fire Prevention Bureau records of September

21, 2000, that show the mill was out of business in the comment section. The last fire

inspection occurred in 1997. The applicant was not operating the feed mill as of 1999, and

since the site was vacant, the permit was cancelled (Exhibit H-7). Exhibit H-7 is the Fire

Business Inspection Report and the permit was revoked by the Bureau. No one appealed

the PALS’ letter to Mr. Dowdy in 2003 that stated the site had no nonconforming use rights.

Prior to Roadwise leasing the premises, the site was vacant for a number of years. The

Assessor’s records show it as vacant. The mill was demolished around 2010. It initially

burned and then was demolished. The County did not approve a permit to change the use

from Golden Pacific to the present use. In January, 2015, Roadwise began operations, but

today no permit exists for any business on the site. Upon questioning by Matthew Ley,

attorney at law representing appellant, Golden Pacific Railroad, Mr. Luppino testified that

the appellant cannot obtain a permit now as they propose an industrial use. There is really

no need for them to apply. The business on the site was discontinued more than two years

ago, and therefore the inactivity violates the ordinance time limit set forth in the November

15, 2013 ordinance. Mr. Dobson did not show up until after two years later. No permitted

activity has occurred on the site. The photographs in the file show the state of the property.

In answer to questions from Darrel Addington, attorney at law representing appellant,

Roadwise, Inc., Mr. Luppino testified that in early 2015 he asked Mr. Dobson to contact Ray

Hoffmann, associate planner, regarding obtaining a permit for his business.

RAY HOFFMANN, associate planner, appeared and testified that he consults with code

enforcement and began working for the County in 1991. The appellant applied for a

Discontinuation exemption from the County as set forth on page 8 of the Staff Report. The

code now requires a two year period for discontinuance and the prior period was one year.

He requested information from the appellant to address the language in Section

18A.75.070. He advised appellant that if he submitted evidence sufficient to dispute

discontinuation, he could obtain a nonconforming use permit. To commence a new

business on the site an applicant would need to acquire a building permit, undergo SEPA

review, undergo administrative design review, and show that the new use is of equal or

lesser intensity. There has been a change of use. The Pierce County Code allows a

nonconforming use to change to another nonconforming use, but no formal analysis has

occurred regarding the intensity of the new use. He performed no research on his own
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regarding real estate listings, etc. He relied on the appellant. Based on the evidence he

has seen so far, he recommends denial of the nonconforming use permit and the

Discontinuation exemption. Upon questioning by Mr. O’Connor, Mr. Hoffmann testified that

he attended the LUAC meeting of January 13, 2016, where concerns raised included

chemical storage and leakage. However, such concerns should be made to DOE. PALS

addresses land use applications and performs a SEPA analysis, but other agencies have

jurisdiction over chemicals to include the Health Department and Ecology. In answer to

questions from Mr. Addington, Mr. Hoffmann testified that he familiarized himself with the

chemicals onsite and determined them nontoxic if handled properly. He has no information

of an environmental problem. The Health Department has not responded regarding

chemicals. The materials onsite are used for dust control and deicing.

MATTHEW LEY appeared and presented an opening statement for appellant, Golden

Pacific. The issues in this case boil down to one question: has the property owner

abandoned his nonconforming use? The County agrees that a nonconforming use was

properly established. If it was not abandoned, then the County can take no enforcement

action. They have set forth their legal arguments in their appeal. Abandonment revolves

around the intent to abandon and an overt act or failure to act that shows abandonment.

Here, the County has shown no intent to abandon. The case law is less restrictive than the

Pierce County Code. The appellant consistently tried to lease the site. He then referred to

the declaration of Mr. Fors. The declaration shows that he purchased the property in 1959

and had 15 to 20 employees and a large, high volume activity. The mill created a lot of dust

and noise and underwent a significant expansion in 1980. In 1996 the business was

reduced in size and eventually ended its operation in 2000. In 2002 Mr. Fors decided that

he would not renew the operation and began trying to sell the property. At one time he

attempted to convert it to vinegar production. They don’t disagree with Exhibit H-7. The

year 2006 fits with the Fors declaration. He has no information regarding suppliers at the

mill. Mr. Fors is not a party to the appeal, but is relying on his memory to know what

happened when.

LOUIS SCHILLINGER, president of Golden Pacific, appellant, appeared and testified that

they acquired a steam locomotive to operate on the railroad in late 2005. They were not

looking at this particular property, but began looking for property as they had no room to

store their supplies. They located the present site in 2006 and contacted Mr. Fors at that

time. They needed a place to store their equipment. At that time the mill was ready to

operate and in good shape. The lights were on and it appeared that they could have turned

it on the next day. Tacoma Rail saw Golden Pacific as a potential customer for bulk storage

and redistribution. The site provides ample room for storage and maintenance. They only

operated the train in the summer of 2006 and had an agreement to operate only with

Tacoma Rail. Tacoma Rail cancelled their agreement just before 2007 and they lost their

track rights. Vandalism was a constant problem for storage of property, and they had to

store it elsewhere. They looked to marketing the property and talked with both Tacoma Rail

and Mr. Fors. All agreed that there is no other property like it. Due to continued vandalism

they fenced the building. The economy then collapsed, and they then lost $10,000.00 due

to vandalism of their rail cars and the stripping of cables from the building. In late 2008 they
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evaluated realtors and contacted a large firm, CB Ellis, and executed a listing agreement.

The term stated in late 2008 and probably extended to 2010. Norwest Express stored

trailers on the property in 2007 and 2008 and kept it clean and maintained. They entered

negotiations during this time regarding purchase of the building. However, there was no

market for the building and Norwest Express offered a low ball price. In late 2010 a fire

occurred in the mill. They experienced several fires and a lot of drug activities after that. A

large fire severely damaged the building. They could not market the property after the fire

and had to tear the building down, which cost them in excess of $100,000.00. It took them

one to one and a half years to tear it down and move it off the site, but they completed the

job in 2011. They did obtain an environmental permit from the County. They placed the

property on the market using Century 21. The listing agent had a one year term with a

renewal. He introduced the Listing Agreement as Exhibit H-8. It is dated May 15, 2012,

and runs from 2012 to 2013. They executed a renewal to 2014. In the 2014 renewal he

excluded Tom Payne as he indicated a desire to use the site for bulk storage and transfer.

However, they were unable to finalize an agreement, and negotiations fell through in the

late summer of 2014. Mr. Dobson called in either late 2014 or early 2015. They negotiated

a lease, and the current agreement is dated January 12, 2015. Roadwise is the first, longterm tenant they could obtain. They had maintained their search for the entire time to find a

way to sell the property. Exhibit H-11 is their track agreement with the City of Tacoma and

Roadwise, Inc. It allows Roadwise to receive deliveries at the site. They have had the

property for eight years since 2007. It is very unique, as no similar parcels are in the

Tacoma Mountain division. They purchased it at the time the market collapsed and when

there was no market for industrial property. They were also hampered with the zoning

issues. Mr. Baxley of Norwest Express offered to purchase the parcel for about half of its

value in 2009. His was the only offer in the past seven years. Upon questioning by Mr.

O’Connor, Mr. Schillinger testified regarding Exhibit H-10 that his company is an Oregon

corporation with rights to operate in Washington. His registered agent is an attorney, but he

is unsure if he has an agent to receive service. The only asset of the corporation is the

right to use the locomotive. The corporation owns a portion of a locomotive that will begin

operating full time in Ohio. In 2006 he used the property for storage of industrial equipment

and for his office. The train did not stop there. The train ran from Freighthouse Square to a

barbeque site in Frederickson. He has no train operations anywhere else. He is unsure

whether Mr. Payne contacted Mr. Fors or knew if the property was available. Mr. Payne

walked the tracks from Tacoma to Frederickson looking for a parcel and found this one. Mr.

Baxley stored trailers through Mr. Fors. The trailers were there when he obtained the site,

but the business had no permits from Pierce County. Mr. Dobson called him directly. He is

unsure how Mr. Dobson got his number. He asked if the property was available to lease.

The phone call occurred in late 2014. The listing agreement was not active as no one was

working on it. His marketing consisted of a real estate listing and contacting others that he

was aware of to market the property. He has no copy of the MLS agreement and is unsure

what Century 21 did to market it. He didn’t check the MLS. CB Ellis posted a sign but it

was ripped off. Century 21 did not install a sign. They only began marketing the property

after they lost the running rights for the track. They hired security and did the best they

could. They eventually cleaned up the site per a court order. They had to destroy and

remove the building and did the best that they could from as far away as they were. He flew
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to Washington about once per year but employed persons that performed the final cleanup

to Pierce County’s satisfaction. He visited the property for about one week per year.

Golden Pacific had 12 employees here and Mr. Fors helped also. The building was

vandalized so often that it was impossible to keep up with it. Multiple times he paid people

to clean up the site. Upon further questioning by Mr. Ley, Mr. Schillinger testified that he

has invoices for all of the expenses that he could present in the future if necessary. Most

invoices are from after the arson that occurred in 2010. Vandalism has occurred since 2007

and the copper theft occurred in 2007-2008. He signed a listing agreement with the

expectation that Century 21 would market the property. In 2014 Mr. Payne was negotiating

with him and was excluded from the listing agreement. He would have kept the option open

with the listing agreement. He showed a photo of a Century 21 marketing sign. He did not

take the image and their agent is listed on the sign (Exhibit H-12). He worked with Don

Powell, attorney at law, who could be the registered agent. He has no business within the

State other than this property and pays no business taxes. He did pay taxes in 2006. Upon

questioning by Mr. Addington, Mr. Schillinger referred to page 21 of Exhibit H-9. He

received this document when he purchased the property from Mr. Fors. It depicted the

existing building and a proposed building. It shows the tanks and siding on the edge. He

lost the track rights as the City transferred them to the Spirit of Washington dinner train.

DARREL ADDINGTON, attorney at law representing appellant Roadwise, Inc., appeared

and called Jeffery Dobson as a witness. Mr. Dobson testified that he began selling deicing

chemicals in 1993 and started his own company in 2000. He lived in Tacoma until he

moved to Utah in December, 2015. He sells and distributes deicer and dust control

materials. He sells to the states of Washington and Idaho and all cities and counties in both

states. The chemical consists of liquid magnesium chloride, which is obtained from the

ocean and from the Great Salt Lake via evaporation. He ships the material to his storage

facilities in Washington and Idaho. He has used the material as a deicer on public roads

since the 1970s. It is a naturally occurring material. Others have studied the environmental

impacts of the mineral many times, and have developed a required set of criteria for use.

EPA approved the use. The products are not hazardous or toxic. His rail cars need no

special permits or placards. The material is less toxic and better for the environment than

road salt. He introduced Exhibit H-13, a safety data sheet and H-14 a map of the site

prepared for the County. He prepared the site plan of the triangular parcel. The Tacoma

Railway is on the west and on the east is the spur that comes onto the property. While he

has received shipments into the area, he has not brought them to this site. They are stored

at a site he has leased at the Port. The circles on the site plan are their tanks, and they are

certified to hold the liquid. They have 7,000, 6,000, and 10,000 gallon tanks, but they are

never full. They also have 3,000, 4,000, and 6,000 gallon tanks that they have filled. He

ships the material to customers, and the business has two seasons of activity. His main

seasons are when it is icy and dusty. Two employees work on the site. One makes

deliveries and the other prepares loads and tanks. The average number of vehicle trips is

two to six per day, and they had no traffic last winter. They have one, full time employee for

security and maintenance. The five to ten vehicle trips per day are mostly from their

employees, as three to four visit the site. The odor is not strong and one needs to be close
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to it to notice it. It smells sweet and is certified organic. Two small sheds store their

equipment. They provide parking for four employees and four trailers, one of which holds a

small water tank. They operate four trailers, a water tank, pickup, semi, and a small

product tank. They store these items during the off season. They store no additional

equipment or vehicles on the site. The pallets hold bag salt that they use for sidewalks.

Since they started on the site in 2015, they have added a temporary fence and cleaned the

parcel of drug needles. They installed a security system that has made five calls to the

Sheriff’s Office, and they have retained a security company. They have preformed weed

removal, and when the lumber mill shut down, they allowed them to use the site for

temporary storage. They initially received unfavorable comments, but since they met with

neighbors and the Business Association, they now have complete support. His son

attended the residential meeting and received favorable comments. The immediate

neighbors appreciate what they have done for the site. He then submitted a petition signed

by the neighbors to allow them to remain (Exhibit H-15). Residents support the business.

The business community supports them as they have made a vacant parcel usable. They

will landscape the parcel and relocate the tanks in the future. They have provided a future

development plan and Cindy Beckett helped with the drawing. They want to reserve the

north portion of the parcel for local businesses. He was advised that they needed to meet

with Ray Hoffmann to explore permits. They did so in April, 2015, and Mr. Hoffmann

walked him through the steps. However, he could not obtain permits due to Golden

Pacific’s issue with the nonconforming use. He was not aware of the zoning issue when he

met with Mr. Hoffmann. All of his other storage areas have a rail spur on them, and he was

surprised that this property was here. Penalties were mentioned in the County’s early letter

but he felt those were taken care of as long as Golden Pacific was moving forward. In the

November 24 letter he first became aware of the civil penalties, and the amount of the

penalties was shocking. Earlier letters talked about $6,000.00 but not $82,000.00. He filed

a request for remission and met with the County. They reached agreement regarding

penalties. As long as he complies with the Examiner’s Decision the penalties will be

removed. He will follow the Examiner’s Decision ASAP. If the appeal is denied he will

remove all equipment from the site immediately and expects to have it cleared in two

weeks. Upon questioning by Mr. O’Connor, Mr. Dobson testified that H-16 presents his

vision for the property. He understands that he would need to immediately apply for a

permit. He has no permits to operate on the property. He leases 15 tank cars and the

overall manufacturer has 500 cars. They bring materials from a site in Ogden, Utah, and he

receives about 500 cars per year. He pays the manufacturer and Union Pacific Railroad

before shipment. He also makes lease payments for the rail cars. He is in search of

property and has stored his materials in Pierce County since 2008. He had to move them

from his previous site, and his son found this site and the owner. He found the owner in

County records and contacted him. He also found the realtor sign through Google Earth.

He called Mr. Schillinger and asked if he was interested in leasing and he was. He

explained his business and they thought that it would be a good fit. The product is 70

percent water and the magnesium chloride is added. He has had discussions with DOE but

they are unsure about this site. Upon questioning by Mr. Ley, Mr. Dobson responded that

his use will create no dust at the site as his product controls it. He had a December 9

meeting with staff and it was his understanding that a building permit was not required for
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the tanks but other permits would be required.

DANIEL DOBSON appeared and testified that they were looking for sites, and he evaluated

the area through Google Earth and found this image. He went to the property and called

the number on the sign. He connected with the right person who said they would give

notice to the property owner. He reached out to the property owner individually to avoid

fees. He spoke the first time with the appellant and then turned the matter over to Jeff

Dobson. He also talked to an agent but doesn’t remember his name.

STACY EMERSON appeared and stated that she became acutely interested in this issue

as she is a former LUAC member and worked with the Midland revitalization effort. They

recently obtained permission for legalized parking within rights-of-way and also asphalting

rights-of-way. She presented a pool filter that a neighbor gave to her after 30 hours of

running an above ground, swimming pool. The appellant has simply installed a “rent a

fence” around the site. The product is not odorless and is entering the atmosphere in an

airborne manner as shown by the filter. They have tried to protect the neighborhood

business area and to bring in new businesses. Forty of the commercial parcels were

improved with single-family residential dwellings and new homes were built. Her property

abutted the feed mill that closed in 1999. She had no problem with the feed mill as it didn’t

create the present issues. They need to protect the zoning and limit the use of the property

to those allowed in the NC zone. It took more than two decades to protect the area from

mish-mash development. She attempted to market the property on her own in 2008 as she

wanted to preserve the feed mill building. She wants the Hearing Examiner to honor

previous decisions. The petition signers are not recent residents. Cindy Beckett, president

of the association, sent a letter in opposition. Upon questioning by Mr. O’Connor, Ms.

Emerson testified that she has lived in the area since 2000. She didn’t see any sign from

either CB Ellis or any other real estate company. She saw no sign before 2012, but as a

community they tried to market the site. Upon questioning by Mr. Ley, Ms. Emerson

testified that between 2004 and 2005 they contacted Tacoma Rail and did speak with Mr.

Fors. Upon questioning by Mr. Addington, Ms. Emerson testified that the railroad is the only

historic feature on the site. She has seen no analysis of any product. She was not aware

of Ms. Beckett’s support and assistance in preparing Exhibit H-16. She does not know who

serves as vice president of the Business Association. She made complaints with DOE and

EPA. They verbally told her that when properly applied the product creates no problem.

KIM PRESSEL appeared and testified that she has run a childcare and head start program

in the area for 30 years. She grew up two blocks from the mill, and over the last ten years

has struggled with noise, and garbage and made complaints to the County. She is not

against business but has 75 children on her parcel, and some have challenges such as

asthma. She asked for someone to give her something in writing that the chemicals stored

on the site are safe. Only Mr. Talbert responded. Her concerns are spillage or an accident

as her fence is 100 feet from the tanks. Her concerns include the materials that they can

have on the site; are they safe? She is unsure as to what it is.

MR. O’CONNOR, MR. LEY, and MR. ADDINGTON then presented closing arguments.

9












        

  


      Download AA10-15 Golden Pacific Railroad

        


        AA10-15 Golden Pacific Railroad.pdf (PDF, 346.08 KB)

        

        Download PDF


        

    


  




        
  Share this file on social networks

  

  

  
    
      
    
     
  
    
      
    
     
  
    
      
    
     
  
    
      
    
  
  







        
  
  Link to this page

  


  Permanent link

    Use the permanent link to the download page to share your document on Facebook, Twitter, LinkedIn, or directly with a contact by e-Mail, Messenger, Whatsapp, Line..


  
  
  Copy link
  

  

  
      


      Short link

      Use the short link to share your document on Twitter or by text message (SMS)


      
        
          
          Copy link
        

      
      

  


  HTML Code

    Copy the following HTML code to share your document on a Website or Blog


  
  
    PDF Document AA10-15 Golden Pacific Railroad.pdf
    Copy code
  

  
  



  QR Code to this page

    

      

      


      
  

  
  




This file has been shared publicly by a user of PDF Archive.

Document ID: 0000345722.

 Report illicit content





      

    

  













  
  
    
      
        
          
        

        
          2023 · 
          Legal notice · 
          Terms of use

          Privacy policy / GDPR ·

          Privacy settings ·

          Contact
          

          Report illicit content · 
          FR · 
          EN
        

      

    

  





















    