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Editor’s Column: Is Elder Law Really the “Hot” New Practice Area?

By Jessica A. Liebau, editor, Elder Law Journal

Wessels Law Office LLC, Mequon



Each February for the past three years, the Wisconsin Lawyer magazine has

dedicated its issue to “What’s Hot, What’s Not” in the legal field. As an

attorney two years out of law school in 2014 trying to sell elder law as a

legitimate focus to the firm I was working for at the time, I felt vindicated

when the February 2014 and 2015 issues cited elder law as a practice area to

watch in Wisconsin and as a practice area that was “getting hot” nationally. Now, according to

an updated version of that same issue, 2016 is apparently the year that elder law in Wisconsin

and nationwide has become a “hot” practice area. (Not “red-hot” as of yet, but apparently a big

deal all the same, according to what I read.)

This has caused me to pause and take stock of the direction elder law is taking, what makes it a

“hot” practice area, and what my role is as a (relatively) young practitioner joining the larger

field of elder law attorneys.

It’s an intimidating thought, trying to shove myself into the same category as attorneys who are

either at the top of our field currently or who have recently retired, and who have fought the

good battle for years or even decades. You know who they are. Or, very likely, you are one of

them, since the elder law section is packed with them. The attorneys who’ve seen a LOT of

changes in the demographics of our population, in the programs available to serve those



populations, in the political landscape, in the economic conditions of our state and country, in

our health care system, and in medical advances and technology. These elder law attorneys have

dealt with these changes, both good and bad, and figured out ways to maximize the situation for

their clients, all before elder law was officially a “hot” practice area.

So, what does it mean to now look forward to future decades as an elder law attorney in a “hot”

practice area, a time during which most of my mentors will retire? It’s easiest for me to start

from my own personal experiences with elder law and extrapolate from there.

Here’s what I know so far:





First, when you are an elder law attorney, and moreover the only attorney in your family as

far as you trace, you become a very popular person at very uncomfortable times. This

happened to me recently with the death of my grandfather. During the normal stages of

grieving, you may (and will) field every question from the casually-mentioned-in-passing,

“The farm was protected, right?” to the completely out-of-left-field “What should we do

with the money grandpa won at the weekly drawing at the local bar?” (which he somehow

managed to win despite having died several weeks prior). My family treated me like a

genius for being able to help with what turned out to be relatively basic questions for an

elder law attorney.







Second, when you are an elder law attorney (and still the only attorney in your family), you

can become a very unpopular person at very uncomfortable times. This happened to me

recently with loved ones transitioning from the house they were never going to leave ever

into an assisted living facility and qualifying for Medicaid. I wisely kept out of the whole

situation, right up until I was asked, “This is all fine, right?” and found out that the planning

technique recommended to them (not by an elder law attorney) was going to result in both a

substantial divestment penalty.



So, if I think about what the practice of elder law is going to look like in the coming years based

on what I have seen already, I suspect there will be a couple of universal truths regardless of who

becomes president, regardless of what the next state budget throws at us, regardless of when that

long-awaited cure to Alzheimer’s finally arrives.

And those two truths are as follows.

First, as elder law attorneys we will often get to play the hero, for example when we are able to

explain to clients that their homes or farms are indeed protected, or when we get them qualified

for Medicaid and they get to stay at the nice facility near their kids that lets them keep their dog.

Second, as elder law attorneys we will often play the role of villain when we have to explain to

clients why “helping out” the down-on-her-luck child is considered a divestment, or how it is

really too late to protect the family cottage two months before qualifying for Medicaid.

I’m not sure either of these two truths will prove to make elder law the “hot” or “trendy” area of

law to pursue right out of law school. If anything, these illustrate that elder law isn’t really all

that glamorous. I doubt elder law attorneys will ever be showcased in prime time legal dramas.



Yet, the dual role we play on almost a daily basis, the bearers of both good and bad news in

critical situations, does make elder law one of the most important practice areas there is (in my

biased opinion), one which will only continue to grow over time. Perhaps that is what makes

elder law a “hot” practice area.
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Benefits 101:

Sources of Social Security Income

By Kate Schilling, Greater Wisconsin Agency on Aging Resources, Inc.,

Madison

Editor’s note: The purpose of this column is to provide helpful basic

information on the various public benefits that Elder Law attorneys work with

on a regular basis. This issue’s column focuses exclusively on health

insurance benefits for which clients may be eligible.

Oftentimes clients are confused about the types of income they receive from Social Security. It is

essential that attorneys definitively determine which benefits the client receives so that

appropriate planning can be done. The following is a general explanation of Social Security

income benefits that pertain to older adults.

Social Security Retirement Income

General Rules

Social Security Retirement Income is available to adults who have worked and paid into FICA

taxes for at least ten years and earn 40 credits. The amount of a person’s benefit depends on how

much that person earned during his or her working career – higher lifetime earnings will result in

higher benefits. The maximum monthly benefit amount is $2,639.

The amount of a person’s Social Security Retirement benefit also depends on when the person

elects to start receiving benefits. People can start drawing retirement income benefits as early as

age 62; however, this will permanently reduce the person’s monthly benefit by approximately 25

percent. Currently, the full retirement age for Social Security benefits is 66. For people born after

1954, the age of full retirement increases, and eventually goes up to 67 years of age.

A person can continue working and not start drawing on Social Security Retirement benefits

until age 70. This will cause a person’s benefit amount to increase 8 percent for each year

beyond full retirement age the person waits. However, there is no benefit to waiting beyond age

70, so a person age 70 or older should always elect to take their retirement income benefits.

People who are still working at age 62 are typically discouraged from taking early retirement

benefits due to the Social Security early retirement earnings limit. That is, if a person takes early

retirement benefits (any time before age 66 or 67, depending on the person’s year of birth), and

earns more than $15,720 per year in earned income, his or her Social Security benefit will be



reduced $1 for every $2 the person earned from employment. During the calendar year in which

a person turns full retirement age, the earnings limit increases to $41,880. After earned income of

$41,880, Social Security retirement benefits are reduced $1 for every $3 in earnings. Once a

person reaches full retirement age, there is no earnings limit or reduction in benefits for earned

income.

Spousal Retirement Benefits

People are eligible for retirement benefits off a current or former spouse if they meet certain

criteria. Spouses are eligible for half of a worker’s Social Security Retirement benefit. In order to

qualify for spousal benefits, a person must be currently married to the worker, divorced from the

worker after a marriage lasting at least 10 years, or widowed.

If a spouse is currently married to the worker, then both the worker and the spouse must be at

least age 62, and the worker must be collecting a Social Security benefit in order for the spouse

to be able to collect off the worker’s record.

If a person is divorced, but was married for at least 10 years, spousal retirement benefits are still

available. For the divorced spouse situation, the worker need not be collecting Social Security

benefits in order for the former spouse to qualify for benefits on the worker’s record. Both the

worker and the former spouse must be age 62 before benefits can be paid out. If a divorced

spouse remarries prior to age 60, the right for that newly remarried person to collect a spousal

benefit from their former spouse ceases; unless that second marriage ultimately ends in divorce,

death, or annulment. If a person is entitled to a spousal benefit and their ex-spouse is the one who

remarries, there is no effect on the non-remarrying spouse’s ability to collect the spousal benefit.

Spousal benefits are subject to the same aforementioned earnings limit, as well as the 25 percent

reduction for benefits paid out prior to full retirement age. A spouse is entitled to either his or her

own retirement income benefit or the half spousal benefit, but not both. Social Security should

automatically give the spouse the larger of the two benefits.

It is important to know that spousal benefits do not reduce the worker’s benefit at all, regardless

of whether it is a current or former spouse. Spousal benefits are an additional benefit paid out by

Social Security. It is possible that a worker could have both a current spouse and a divorced

spouse collecting benefits off the worker’s record at the same time, neither of which would affect

the worker’s benefit.

Widow and Widower Benefits

Widow benefits are available starting at age 60 or older (age 50 and older if the widow is

disabled). Benefits taken at age 60 will be reduced, similarly to how early retirement benefits are

reduced. If a widow waits until his or her full retirement age to collect, then there is no reduction.

The widow is entitled to the full amount the worker would have been entitled to (not half like

spousal benefit). A widow who remarries prior to his or her 60th birthday is not eligible for

widow benefits under Social Security.



Death Benefit

When a worker receiving or eligible for Social Security Retirement benefits passes away, Social

Security pays a one-time death benefit of $255. Most funeral homes help families notify Social

Security when a loved one passes away.

Disabled Adult Child Benefit

A spouse is not the only person who can collect a benefit on a retired worker. If a worker retires

and has a child with a disability who has been disabled since before age 22, that child may also

receive Disabled Adult Child (DAC) benefits when the worker retires or dies. The benefit is paid

on the record of the parent, so the parent must have worked enough to qualify for retirement

benefits. It is not necessary that the child ever worked himself or herself. However, if the adult

child is working, this could prevent him or her from qualifying for benefits if that work is

considered “substantial,” i.e., the child earns more than $1,130 per month currently.

Additionally, if a disabled adult child gets married, this could cause the benefit to end. An adult

child who qualifies for SSI or SSDI (both discussed below) can also qualify for the DAC benefit.

In that case, it would be important to determine which program offers the highest benefit.

Social Security Disability Insurance (SSDI)

Social Security pays benefits to people who cannot work due to a severe medical condition.

Regardless of whether a person meets a definition of disability under veteran’s benefits, longterm disability benefits through employment, or according to their doctor, a separate disability

determination must be made in order for the person to qualify for SSDI benefits. In Wisconsin,

disability determinations for SSDI, SSI, and Medicaid are done through the Disability

Determination Bureau (DDB) in Madison.

The process of applying and getting approval for a disability can take between three to eight

months to be determined. If approved, benefits are retroactive to the date of the application (and

in some cases, even prior to that).

There is a five-step sequential process to determine if a person is disabled under SSDI:

1. Is the person earning income from work at or above substantial gainful activity

($1,130/month)?

2. Is the medical condition severe?

a. Condition must be expected to last at least 12 months or result in death.

3. Does the medical condition meet a listing?

a. SSA has an online list of conditions that are deemed to be sufficiently disabling

by definition.

4. Is the person able to do work that he or she had previously done?

5. Can the person do any type of work?

a. Education, age, skills, and past work experience are all considered.

In order to qualify for SSDI benefits, a person must have earned a certain number of work

quarters of credit over their lifetime, and a certain percentage of those work quarters must be in

recent years (those years leading up to the onset of disability and SSDI application). For

example, a person that becomes disabled at age 61 would need to have worked and paid into



Social Security for at least 10 years (to earn 40 work quarters of credit) and have worked five out

of the past 10 years leading up to the SSDI application.

A person is not eligible for SSDI benefits off a spouse’s work history. However, a spouse may be

eligible for derivative benefits if the spouse is caring for a disabled child or a child under the age

of 16.

The amount of the monthly SSDI benefit varies by person, and is dependent on the person’s

work earnings. A person’s SSDI benefit is equal to the amount the person would receive from

Social Security at full retirement age. For example, let’s say a person’s benefit at full retirement

age is $1,500. If a person elected to take early retirement benefits at age 62, his monthly benefit

would be permanently reduced by 25 percent, and would be $1,125 per month. However, if that

person was disabled and qualified for SSDI at age 62, he would be entitled to $1,500 per month.

There is a five-month waiting for SSDI benefits after the person’s disability onset date, meaning

that a person is not eligible for SSDI cash benefits until the sixth month. After 24 months of

SSDI payments, a person is eligible for Medicare.

Supplemental Security Income (SSI)

Supplemental Security Income is needs-based income for older adults or people with disabilities.

A person must be at least age 65 or have a disability determination from the DDB in order to

qualify for SSI. Strict income and asset limits apply. The asset limit for SSI is $2,000 for a single

person or $3,000 for a married couple. Just like Medicaid, SSI does not count a person’s home,

car, or burial assets.

SSI brings a person’s income up to $733 per month. It doesn’t give the person a benefit of $733,

but rather supplements their income to bring them up to $733. A person with no other income

could receive the entire $733 in SSI. Or a person could receive just $1 of SSI income per month.

Any variation in between is also possible.

SSI allows for income disregards. The first $20 of a person’s income is always disregarded. In

order to encourage employment, SSI also disregards the first $65 and half of the remaining

amount of work earnings.

If a person qualifies for even $1 of federal SSI, then that person automatically qualifies for

Wisconsin’s State SSI Supplement. For the state supplement, everyone receives the same amount

– either $83.78 for a single person, or $132.05 for an eligible couple.

For example, Edna has $500 per month of income from Social Security Retirement, and is age

65. Assuming she has countable assets under $2,000, she will qualify for SSI. We subtract the

$20 disregard and get $480 of countable income. It would take $253 to bring her up to $733 per

month, so she is eligible for $253 in federal SSI. Since she is eligible for at least $1 in federal

SSI, she automatically receives the state SSI supplement of $83.78. This will bring Edna’s

monthly income up to $836.78.



Everyone who receives the SSI state supplement also automatically receives Medicaid. People

on SSI who are also on Medicare will also automatically receive a Medicare subsidy which pays

their Medicare Part A, B, and D premiums.

SSI-E

If a person on SSI needs at least 40 hours of long-term support services in the home every

month, that person may be eligible for SSI-E. This is an additional monthly income benefit.

Instead of the $83.78 per month for the state supplement, this person would receive $179.77 per

month (an additional $95.99). This would bring the person’s monthly income to $932.77 per

month.

More information

For more information about these benefit programs, refer to the Social Security Program

Operations Manual System.

Clients can also be referred to the local Aging and Disability Resource Center to be screened for

benefits or meet with a benefit specialist.
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Case Law Update

The Intersection of Special Needs Trusts and Federal Housing

Benefits: DeCambre v. Brookline Housing Authority

By Collin M. Ritzinger, Hill Glowacki LLP, Madison

DeCambre v. Brookline Housing Authority (Nos. 15 -1458, 15 -1515, (1st

Cir. June 14, 2016)) is a case involving the intersection of special needs

trusts and federal housing benefits.

The federal district court case has been previously reported on within this

journal, but since then has been appealed and ruled on in the First Circuit

Court of Appeals. The specific issue before the First Circuit Court of

Appeals was whether some or all distributions from a self-settled special needs trust funded

solely with lump-sum settlement proceeds from a personal injury lawsuit should be counted as

income for a beneficiary’s federal housing benefits. The district court decision favored the

Brookline Housing Authority (BHA); the Court of Appeals reversed in favor of DeCambre.

As background, Kimberly DeCambre is a disabled person who suffers from significant

disabilities stemming from kidney disease. At the beginning of this controversy she was

receiving Supplemental Security Income, Medicaid, food stamps, and fuel assistance benefits, as

well as a Section 8 housing voucher.

DeCambre is the beneficiary of a standalone special needs trust under 42 U.S.C. §

1396p(d)(4)(A) created by Massachusetts court order in June 2010. This trust was funded



completely from the proceeds of lump sums settlements from personal injury and property

damage lawsuits. According to expense charts submitted by DeCambre, her trust had been used

to pay for administrative trustee fees, cellphone bills and expenses, cable television bills, internet

bills, veterinary care for cats, dental costs, medical costs, and travel expenses. She also used her

trust to purchase a vehicle, pay for car insurance, and to pay for landline phone bills. These

distributions were made from the principal of the trust. The trust had generated no substantial

earnings or other income.

As of Dec. 1, 2012, DeCambre still had a Section 8 housing voucher. At that time, her fair

market or contract monthly rent totaled $1,595. DeCambre’s monthly liability for rent was $312

while she simultaneously received $1,283 in housing assistance. As part of her annual review for

her Section 8 housing voucher, DeCambre reported distributions from her trust to the Brookline

Housing Authority (BHA) on her Application for Continued Occupancy. The BHA rejected her

claim that some distributions could be exempted from her income as exempt medical expenses

and correspondingly raised her monthly rental liability to $435.

In the fall of 2013, DeCambre again self-reported her income for her annual recertification. This

time she reported $2,004 from food stamps, $9,748.68 from Social Security benefits, $200 from

her son’s earnings, and $445 from ABCD Fuel Assistance for a total yearly income of

$12,397.68. The BHA determined from submitted income tax returns that DeCambre’s trust

made approximately $200,000 in distributions between 2011 and 2013, and that DeCambre’s

2011 income tax return reported an income of $108,322. In turn, the BHA found her to be well

above the $22,600 two-person household income limits, and sent DeCambre a letter stating that

as of Feb. 1, 2014, she would no longer be eligible for housing assistance and would be liable for

the full amount of her contract rent at $1,560.00 per month.

This letter propelled a series of litigation from DeCambre which ultimately led to federal district

court. In district court, DeCambre argued that the source of the funds is excluded under 24 C.F.R

§ 5.609(c)(3) as a lump sum addition to family assets and placing these assets within a special

needs trust does not change this categorization. DeCambre also argued that if the district court

rejected this argument, it should nevertheless consider the distributions as income-exempt under

24 C.F.R § 5.609(c)(9) as “temporary, nonrecurring, and sporadic” payments.

DeCambre lost at the district court level. The district court agreed with DeCambre that her lump

sum settlements were excluded from annual income calculations under 24 C.F.R § 5.609(c)(3).

but found under § 5.609(b)(3) that annual income can include "interest, dividends, and other net

income of any kind ... [w]here the family has net family assets in excess of $5,000, annual

income shall include the greater of the actual income derived from all net family assets or a

percentage of the value of such assets based on the current passbook savings rate, as determined

by HUD." In the district court’s opinion, 24 C.F.R § 5.609(c)(3) did not preclude the BHA from

finding income under 24 C.F.R § 5.609(b)(3) or elsewhere under 24 C.F.R. § 5.609, and pursuant

to 24 C.F.R § 5.603(b) income distributed from an irrevocable trust should be counted toward

annual income under 24 C.F.R § 5.609.



Next, the district court then decided

which distributions from an irrevocable

trust qualify as countable income under

24 C.F.R § 5.609. The district court

relied on an advisory HUD letter written

by one of HUD’s regional offices,

particularly the BHA’s interpretation of

it that any distribution from a special

needs trust should be considered income

under 24 C.F.R. § 5.609 unless otherwise

exempted under 24 C.F.R. § 5.609(c).

The court rejected the argument that

these disbursements should be

considered as exempt from annual

income under 24 C.F.R. § 5.609(c)(9) as

“temporary, nonrecurring, and sporadic”

payments. Overall, the district court

ruled that the BHA’s decision to include

DeCambre’s trust distributions as income

was reasonable.

Additionally, the district court rejected

DeCambre’s 1983 claim, ruling that the

BHA’s income determination was not

arbitrary and capricious. Interestingly

enough, the district court did note that trust distributions for cable television, travel, and

telephone expenditures were “non-extravagant” under case law and should be excluded from

annual income. The court also noted that distributions for vehicle, phone, and cat expenditures

lacked analysis under the "the cost of medical expenses" exclusion, § 5.609(c)(4) and remanded

the cases for such analysis by the BHA.

DeCambre appealed her case to the Federal First Circuit Court of Appeals, seeking relief under

Section 1983 and alleging violations of the Housing Act. The appellate court rejected the BHA’s

initial arguments that DeCambre could not seek relief for her 1983 claim. The court then turned

its attention toward the issue of whether the BHA misapplied HUD regulations by including

some or all of the distributed trust principal toward DeCambre’s income.

In defense of its actions, the BHA posed three arguments as to why the principal of the trust lost

its exclusionary treatment when distributed.

First, the BHA argued that the statement “[a]ny income distributed from [an irrevocable] trust

fund shall be counted when determining annual income” under section 5.609(b)(2) means that

“any disbursement,” regardless of whether a disbursement from income or principal, should be

counted toward DeCambre’s annual income determination.
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