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IN THE MATTER OF AN OPINION FOR THE NATIONAL UNION OF

STUDENTS



OPINION



I. Introduction

1. We are asked to produce a written advice dealing with certain recurrent

legal issues regarding the conduct of debates, motions and speaker

events by students’ unions and other aspects of the affairs of students’

unions and the duties of their officers.



2. Facilitating discussion, motions and debates among student members

regarding issues of general interest - including controversial political

issues of the day - has long been and remains an integral role of most

students’ unions. However, in fulfilling this important role, those

responsible for governing a students’ union (and, in particular, its trustees)

must be fully alive to the interlocking legal frameworks governing such

activities, which it is their responsibility to ensure compliance with.



3. Our advice addresses general issues of charity law, public law (including

the application of the new counter-terrorism ‘Prevent duty’ in s.26 of the

Counter-terrorism and Security Act 2015), human rights law and equality

law that students’ unions are likely to confront. We do not address issues

of defamation law, public procurement law, data protection law or election

law, though we do seek to signpost some of the circumstances in which

such issues may arise and in which legal advice may need to be sought.

Our advice is also written from the perspective of the laws of England and

Wales and does not specifically deal with the position in Scotland in so far

as this differs.



4.



It is important to emphasise at the outset that this advice necessarily

provides only a general overview of some of the key recurrent legal issues

and cannot and does not seek to provide a comprehensive discussion of

all aspect of the areas of law we touch on. It is also important to

emphasise that many of the issues addressed in our advice are
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interlocking such that our advice must be read as a whole. Students’

unions should seek specific legal advice where they remain unclear of

their legal duties in a particular situation.

II. Students’ unions and their legal and practical relationship with their

partner educational institution

5. Most



higher



education



students’



unions



will



be



constitutionally



independent from their partner institution, though we are aware that in

some cases the constitution of the partner institution will require a union to

be in existence and may require one or more of the officers of the union to

sit on the partner institution’s governing body. Even in the latter case we

are of the view that the union will be an independent body in law. The

legal form of unions will vary (e.g. incorporated company limited by

guarantee,



unincorporated



association,



or



charitable



incorporated



organization (‘CIO’)). However, a higher education students’ union will

also almost invariably be a registered charity and therefore required to

comply with charity law. Our advice considers the issues from the

perspective of such students’ unions that are legally independent

charitable bodies.

6. Whilst typically being constitutionally independent, students’ unions

inevitably have a close legal and practical relationship with their partner

educational institution. For example:



a. The partner institution is required by s.22 of the Education Act

1994 to take reasonable practicable steps to ensure, among other

things, that its students' union operates in a fair and democratic

manner and is accountable for its finances, including by ensuring

that it has a written constitution approved by the partner institution.

b. We understand that, in practice, most students’ unions receive the

majority of their funding via an annual block grant from the partner

institution, which will be subject to agreement to comply with

policies, procedures and conditions specified by the partner
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institution. Use of partner institution premises may also be subject

to agreement to certain terms and conditions.

c. The union’s membership will comprise primarily students of the

partner institution who are directly subject to the regulations and

disciplinary codes of the partner institution.

III. Charity law

The trustees’ role

7. The trustees of the students’ union (who may under the union’s

constitution variously be termed the trustee board, managing trustees,

committee members, governors, directors or have some other title) have

ultimate legal responsibility for ensuring that the students’ union complies

with the law, including the requirements of charity law. Where there is a

Student or Guild Council as well as an inner core grouping of officers it

seems to us likely that it will be that inner core that forms the trustee body,

and not the Council, and if the Council directs the trustee body to do

things which are inconsistent with the duties of the trustees they will be

bound to disregard such a direction, just as they would if the direction had

come by way of a resolution of the members.

8. Trustees are the guardians of the union’s assets. Charity law requires that

the union’s assets1 are applied only in furtherance of its objects as set out

in its constitution. Trustees must ensure that assets are not used for

extraneous purposes. It is also a requirement of charity law that the

charity’s activities are for the public benefit so trustees must ensure that

the charity’s activities are focused on carrying out the charity’s purposes to

this end rather than being seen as a vehicle for private benefit for the

members.2



1



Assets should be understood broadly in terms of not only direct expenditure of funds, but

also for example use of charitable property or use of the time of employed sabbatical officers.

2 See the Charity Commission’s guidance on this requirement for further guidance, available

at https://www.gov.uk/government/collections/charitable-purposes-and-public-benefit.
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9. The Trustees are also under a legal duty to act in the best interests of the

charity. This involves making balanced and informed decisions about what

will best enable the charity to carry out its purposes.

10. Trustees also have a duty to maintain the good name of the students’

union and to protect its funds from undue risk. This includes protecting its

funds against legal claims by third parties, which could come from a wide

range of quarters (e.g. accidents on union premises, failures to observe

licensing laws, or use of union communications to make defamatory

statements). Trustees must implement realistic and reasonable risk

management strategies and processes to identify and mitigate risks to the

charity’s funds and assets.



11. Finally, trustees must act with reasonable skill and care, including seeking

advice where necessary.



12. Further detail regarding the duties of trustees can be found in Charity

Commission’s guidance.3



Restrictions on political activity

13. As a matter of charity law, a charity’s objects cannot include political

objects, such as furthering the interests of a particular political party or

securing or opposing any change in the law or in the policy or decisions of

public bodies.

14. Moreover, like any other charity, a students’ union cannot support a

particular political party and can never give funds to a political party e.g.

by way of support for an electoral campaign of a particular political party

(though see below on the limited exception for students’ unions to provide

funds to political clubs established for the educational benefit of union

members).



e.g. ‘The essential trustee: what you need to know, what you need to do’ (10 July 2015),

which is available at https://www.gov.uk/government/publications/the-essential-trustee-whatyou-need-to-know-cc3/the-essential-trustee-what-you-need-to-know-what-you-need-to-do.

3
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15. However, again like any charity - subject to any restrictions in its

constitution and careful assessment by trustees of benefits and risks - a

students’ union can decide to apply its assets to reasonable campaigning

and political activity as a means to further its objects, though not as an

end in itself.4



16. In determining what political campaigning and activity is permissible, it is

important for trustees to distinguish between:



a. action by the union on issues that affect present and future student

members in their capacity as students (for example, street lighting

near the campus; more public transport to the educational

institution at night; nursery places for the children of students; or

the imposition of tuition fees or other national issues affecting

students as students); and



b. action on issues that do not affect students as students (such as

industrial disputes in other sectors; general environmental matters;

the treatment of political prisoners in a foreign country; or the

Middle East peace process).



17. Reasonable expenditure on the former may be permissible under charity

law where this is sufficiently closely connected to the students’ union’s

objects and otherwise compliant with charity law. Expenditure on the latter

will very likely not.



18. However, as considered in further detail below, it is also vital for trustees

to understand that this does not mean that students’ unions cannot

expend funds to facilitate debates, motions or speaker events on

controversial current political issues that do not affect students as students

pursuant to their educational objects.



4



The Charity Commission has published general guidance on campaigning and political

activities entitled ‘Speaking out: guidance on campaigning and political activity by charities’

(March, 2008), which is available at

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/434427/CC9_L

owInk.pdf.
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Debating (controversial) issues not affecting students as students



19. Providing a forum for students to debate controversial political issues in

order to facilitate the educational and personal development of students is

at the heart of the traditional role of a students’ union as a body designed

to support the educational functions of the partner institution and assist in

such development. Union constitutions accordingly frequently specify this

as one of their specific objects.



20. Trustees can be confident that this is an entirely lawful activity for a

students’ union to engage in. In Attorney General v Ross and anor [1985]

2 All ER 334, Mr Justice Scott explained at 343:

“The carrying on of political activities or the pursuit of political

objectives cannot, in the ordinary way, be a charitable purpose. But I

can see nothing the matter with an educational charity, in the

furtherance of its educational purposes, encouraging students to

develop their political awareness or to acquire knowledge of, and to

debate, and to form views on, political issues. …But the proposition

that an educational charity, be it a school, polytechnic or university,

cannot consistently with its charitable status promote and encourage

the development of political ideas among its students has only to be

stated to be seen to be untenable.”

21. This is recognised by Charity Commission guidance, which states that it is

permissible for students’ unions to “encourage students to develop their

political awareness and acquire knowledge of, or debate, political issues”5

and that “reasonable expenditure on debating matters of common concern

is permissible”.6

22. Thus it is entirely lawful and proper for a students’ union to facilitate

debate by its members of political issues that do not affect students as

students, such as, for example, a debate on the Middle East peace

process or regarding a decision of the Government of the day to go to war.



5

6



OG48 B3, para. 2.4.

OG48 C3, para. 16.
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23. This position is not altered by the fact that a particular political issue

proposed for debate is especially controversial. Indeed, as a matter of

principle, the constructive debating of such issues may be of greatest

educational value to members.



24. However, the conduct of debates on controversial topics may give rise to

other legal risks, which will need to be carefully considered by trustees

pursuant to their duties as trustees. For example, certain controversial

topics may be more likely to give rise to a particular risk of defamatory

statements (an issue outside the scope of our advice); to give rise to a risk

of harassment contrary to the Equality Act 2010 (on which see further

below); or to give rise to public order issues which the union will need to

consider pursuant to its (tortious) duty of care to its members and guests.



25. It is therefore essential that unions have robust risk management

procedures in place to identify and manage the legal risks associated with

controversial debates, motions and speaker events.

The requirement of ‘balance’ in debates, motions and speaker events



26. In our view, in order to ensure that debates and motions do effectively

further a union’s proper educational purpose, steps should be taken by the

union to ensure that debates are conducted in a balanced and nonpartisan manner i.e. so as to ensure a fair opportunity for different

viewpoints to be expressed. For example:



a. providing assistance to members in drafting counter-motions and

amendments;



b. ensuring that procedures are in place during a debate to draw out

counter views by those attending the debate.



27. We are also firmly of the view that any internal rules for debates (such as

rules to ensure the union is a “safe space” for its members) must not

prevent a fair opportunity for different viewpoints to be expressed.
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Moreover, if a criticism is voiced, particularly one of an individual present

in the meeting concerned, we are in no doubt that a union must facilitate a

reasonable right of reply.



28. However, provided that sufficient steps have been taken to attempt to

secure a balanced debate, we do not consider that trustees are required

by charity law to prevent a debate proceeding or bring a debate to a close

simply because speakers for or against a particular view point cannot be

found to put forward this point of view or because a preponderance of

speakers support one or the other side of a debate on a particular issue.



29. Indeed, we consider that preventing a debate proceeding on the basis of

members’ beliefs or views may place it in conflict with the partner

institution’s duty to secure freedom of speech under s.43 of the Education

No. 2 Act 1986 and thereby the requirements of the institution’s free

speech policies which, as considered below, are likely to apply in one form

or another to the students’ union and its members.



30. Trustees should also take steps to seek to ensure that there is balance in

its overall programme of debates, motions and speaker events, in

particular by ensuring that it offers financial and other support for debates,

motions and speaker events to its members, clubs and societies on an

even-handed basis.



31. However, again, we do not consider that there will be any necessary

breach of charity law because the union’s membership happens to favour

particular issues or perspectives. Once again, were trustees to seek to

control events proposed by its membership based on the beliefs or views

of proposed speakers, this would potentially raise issues under s.43 of the

Education No. 2 Act 1986.
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Corporate expressions of members’ opinion on issues not affecting students as

students

32. A recurrent issue is whether it is permissible for a students’ union to

express a corporate position on an issue not affecting students as

students.



33. To answer this question, in the case of issues not affecting students as

students, we consider that it is necessary to draw a distinction between on

the one hand, statements made by or capable of being imputed to trustees

in their capacity as trustees (or by any other organ of the union with power

to bind the union without the ability of trustees to override its decision) and

on the other, corporate expressions of view by members through other

union processes which do not constitutionally bind the union to a particular

course of action and represent purely the views of the body of students as

such (such as the outcome of a debate by the debating chamber or

Student Council).

34. We consider that corporate expressions of view by the union’s

membership on issues not affecting students as students (i.e. expressions

of view within the second category in para. 33 above) are permissible

under charity law. Enabling such expressions of view are part and parcel

of the unions’ role of providing a forum for students to debate issues in

order to facilitate their educational development. This was the view of

Brightman J in Baldry v Feintuck and ors [1972] 1 WLR 552 at 558 who

regarded this educational object as encompassing “…discussion, debate,

and reaching a corporate conclusion on social and economic problems…”

(emphasis added).



35. Publicising such a corporate conclusion to other members of the union

can also be seen as part and parcel of the educational process, not least

since this may stimulate further debate and discussion among members.



36. We also consider that the union could take steps to communicate the

outcome of the motion to the partner institution where this furthers the
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