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1 INTRODUCTION

On the 23 October 2017, the Malta Financial Services Authority (“MFSA” or “the Authority”)

issued a Consultation on the Proposed Regulation of Collective Investment Schemes investing

in Virtual Currencies (“Consultation Document”). The main proposals introduced within the

regulatory framework aim at safeguarding the interest of investors and the integrity of the

financial market in the context of virtual currencies. The consultation period for this proposed

regulation closed on 17 November 2017.
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2 FEEDBACK STATEMENT

This statement summarises the feedback the MFSA received on the Consultation Document

and sets out the MFSA’s response and position thereto.



2.1 General

2.1.1 Industry Comments

A number of respondents stated that having a separate rulebook applicable to Professional

Investor Funds (“PIFs”) investing in virtual currencies (“VCs”) would potentially create

confusion in the industry and would significantly overlap with the current rulebooks especially

where PIFs investing in VCs also invest in other asset classes.

2.1.2 MFSA Position

The MFSA considered the ample feedback received and revisited this position so that the

additional requirements pertaining to PIFs investing in VCs would be inserted as

supplementary licence conditions applicable to such collective investment schemes and not as

a standalone rulebook.



2.2 Applicability

2.2.1 Industry Comments

A number of respondents queried whether the proposed framework will be applicable only to

collective investment schemes which invest solely in VCs or also to those with even a limited

exposure to such investments. A respondent commented that materiality thresholds should be

introduced to determine the applicability or not of the proposed framework or, alternatively,

the adoption of a proportional regime for those schemes with very limited exposure to VCs.

Finally, one respondent noted that further clarity with reference to the term ‘indirect’

investment is required.
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2.2.2 MFSA Position

The framework will be applicable to collective investment schemes investing in VCs,

irrespective of their exposure to such investments. Even where only a limited percentage of a

PIF’s assets under management is invested in VCs, such PIF shall fall under the full scope of

the regulatory framework and the respective requirements included therein.



The Authority has taken the position that the regulatory framework is applicable to those PIFs

investing in VCs either directly or indirectly through trading companies/ special purpose

vehicles. Any other type of indirect investment including inter alia investment in units of a

collective investment scheme which itself invests in VCs, shall be understood as falling outside

the scope of the regulatory framework. This notwithstanding, and pursuant to the Discussion

Paper on Initial Coin Offerings, Virtual Currencies and related Service Providers issued by the

MFSA on 30 November 2017 (the “Discussion Paper”), investments in those units of collective

investment schemes which have been created through an ICO shall be construed as ‘direct’

investments in VCs.



2.3 Extension of Scope

2.3.1 Industry Comments

A number of respondents suggested that PIFs investing in VCs should be allowed to convert

to Alternative Investment Funds (“AIFs”) whose assets under management exceed the

prescribed thresholds under Article 3(2) of the Alternative Investment Fund Managers

Directive (“AIFMD”).

2.3.2 MFSA Position

Upon further consideration, the Authority is inclined to extend the scope to further encompass

AIFs and Notified AIFs. However, the Authority intends to proceed with this determination

subsequent to the receipt and review of the industry’s feedback with respect to Question 11

included in the Discussion Paper, the consultation period of which closed on the 18th January

2018.
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2.4 Definitions

2.4.1 Industry Comments

A number of respondents commented that the proposed definition of VCs is limited to

cryptocurrencies, thus leaving the various types of tokens currently available out of scope, and

should therefore be updated accordingly. Respondents further queried on whether VCs will be

classified as financial instruments or otherwise.

One respondent suggested that the term ‘cryptocurrencies’ should be used instead of the term

‘VCs’ in view of the fact that the initials ‘VC’ are already in use within the funds industry

denoting venture capital.

Two respondents argued that the definition of ‘Qualifying Investor’ used in the Consultation

Document is the one used in the circular to the financial services industry on the consolidation

of the Maltese fund frameworks dated 26 May 2016. In view of the fact that the said circular

stated that the updated definition of ‘Qualifying Investor’ shall become applicable upon

publication of the new rulebooks, the respondents proposed the simultaneous issuance of the

new rulebooks for clarity purposes.



One respondent stated additional definitions should be inserted including inter alia Distributed

Ledger Technology (“DLT”), blockchain, Initial Coin Offerings (“ICOs”), wallet service

providers and mining.



Another respondent requested additional clarifications in relation to ICOs. More specifically,

it should be clarified whether investing in ICOs would be tantamount to investing in VCs as

well as whether a collective investment scheme undertaking an ICO would fall within the remit

of the proposed framework.



Finally, one respondent proposed the classification of collective investment schemes investing

in VCs into (i) ‘trading funds’, which term shall refer to those schemes trading in VCs on a

speculative basis, being akin to commodity funds, and (ii) ‘infrastructure funds’, which term
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shall refer to those schemes investing in the underlying technologies of VCs, thus rendering

them akin to private equity funds.

2.4.2 MFSA Position

The Discussion Paper issued by the Authority updated the Consultation Document’s definition

of VCs in order to further encompass tokens offered through ICOs. Furthermore, in its

Discussion Paper the Authority has proposed a Financial Instrument Test to determine under

which circumstances a VC would be classified as a financial instrument, in accordance with

the general principles of a policy statement issued by the European Securities and Market

Authority (‘ESMA’)1.

With regard to nomenclature, the Authority reiterates the Financial Action Task Force’s

definition of cryptocurrency as ‘a math-based, decentralised convertible virtual currency that

is protected by cryptography’. From the said definition it can be inferred that cryptocurrencies

constitute a sub-category of VCs and therefore the respective term may not replace the one

currently used. Moreover, where the respective initials are used, no significant hurdles are

foreseen in differentiating between the two terms, especially in view of the different context in

which they will be used. This notwithstanding, the Authority does not exclude future

amendments to the terminology and definitions adopted in these Rules following the

assessment of the feedback received in relation to the Discussion Paper and future

consultations.



The Authority is cognisant of the fact that the proposed changes to the Maltese fund

frameworks communicated to the industry during 2016 have not been published. That said, the

updated definition of Qualifying Investor will be applicable to PIFs investing in VCs as one of

the supplementary conditions applicable to these schemes until the proposed revisions to the

fund rulebooks are published.



1



ESMA, Statement: ESMA alerts firms involved in Initial Coin Offerings (ICOs) to the need to meet relevant



regulatory requirements, ESMA50-157-828 (November 2017).
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