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The best-run law

ﬁrms use Clio.



We have been using Clio for

six years. As our ﬁrm grows

and our needs mature,

Clio is right there with us.

– Billie Tarascio, Managing Member

Modern Law, Mesa, AZ



State Bar of Michigan members

receive a 10% discount with Clio.



Clio is the world’s leading practice management solution. Find out

why over 150,000 lawyers trust Clio to better manage their law ﬁrm.



1-877-754-9153

clio.com/sbm



WESTERN MICHIGAN UNIVERSITY THOMAS M. COOLEY LAW SCHOOL



Lawrence P. Nolan (center) of Nolan Thomsen &amp; Villas PC, in Eaton Rapids, Michigan, shown holding the State Bar of Michigan’s

prestigious Roberts P. Hudson Award surrounded by proud WMU-Cooley family of supporters.



Congratulations, Lawrence P. Nolan

WMU-Cooley Law School proudly recognizes graduate and Board Chair

Lawrence P. Nolan for receiving the prestigious Roberts P. Hudson Award.

The Roberts P. Hudson Award is considered the highest award conferred by the State Bar

of Michigan. The award is presented periodically to commend those lawyers who have

demonstrated an unselfish rendering of outstanding and unique service to and on

behalf of the State Bar of Michigan, the legal profession, and the public.



SMART

PHILANTHROPY

FOR YOUR CLIENTS

Donor Advised Funds with the Community Foundation for

Southeast Michigan are powerful, simple, and tax-smart

for individual and family philanthropy.

____



Partnering with the Community Foundation simplifies philanthropy‰

your client makes a gift, gets an immediate income tax deduction, and supports

charities of your client’s choice. The Community Foundation makes it easy‰

we know southeast Michigan and nonprofits in our region, we vet charitiesand

administer the fund, and we partner with your client to accomplish their

philanthropic goals.

Learn how the Community Foundation can assist in your client’s

year-end giving. Call 313-961-6675 or visit cfsem.org/advisor
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2019 Stephen H. Schulman Outstanding Business Lawyer Award



Great Lawyers, Doing Great Things!



(l to r) Mark Kellogg, Secretary; Kevin Block, Immediate Past Chair; Eric Lark,

Schulman Award Recipient; Jennifer Consiglio, Chair; and John Schuring, Treasurer.



The State Bar of Michigan Business Law Section congratulates:



Eric Lark

on being honored with the 14th Annual

Stephen H. Schulman Outstanding Business Lawyer Award

SJHIU ,FSS3VTTFMMNFNCFS+BNFT$BNCSJEHFXJUIIJTDPMMFBHVF &amp;SJD-BSL



Our Honoree Exemplifies:

- The highest quality of practice



- Dedication to service and commitment



- Utmost professionalism



- Ethical conduct and collegiality



To learn more about joining the Business Law Section, visit www.connect.michbar.org/businesslaw
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a legal secretary,

a paralegal?
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Do you have office space

for lease, or furniture to sell?



STOCK LOSS • Broker at Fault

We’re committed to helping your clients recover



Want to promote a

product or service?

Place an ad with the

State Bar of Michigan.



FREE CONSULTATION

All referral fees honored



Call Peter Rageas

Attorney-At-Law, CPA



www.brokersecuritiesfraud.com



Call 1-800-968-1442,

ext. 6315

or e-mail

sozanich@michbar.org

to place your

Classified ad today!



Save up to 25% on Lawyers’

Professional Liability premiums

with ICLE, Paragon and CNA.

A fact that should appeal to Michigan Attorneys.

Institute of Continuing Legal Education (ICLE) customers and contributors

who are CNA Lawyers’ Professional Liability policyholders are eligible for

premium cost reductions up to 25%*.



Visit My Account on the ICLE website to print an insurance savings eligibility

report at www.icle.org. Then find out how much you can save on Lawyers’

Professional Liability insurance exclusively through Paragon Underwriters.

*Potential savings

“CNA” is a registered trademark of CNA Financial Corporation. Certain CNA Financial Corporation

subsidiaries use the “CNA” trademark in connection with insurance underwriting and claims activities.

Copyright © 2019 CNA. All rights reserved. ACI20190404



313.962.7777
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Michigan Bar Journal



8



November 2019



Up Front



By Mike Eidelbes



50-Year Honoree Golden Celebration

Sets Record

Photos by Bryan Esler



More than 120 attorneys from the class of

1969 convened in Novi on September 27

to commemorate a half-century in the profession as part of the State Bar of Michigan’s

annual 50-Year Honoree Golden Celebration. More than 350 people in all attended



the luncheon at the Suburban Collection

Showplace, held in conjunction with the SBM

Annual Meeting. The 128 attorneys who registered for the celebration comprised the largest class in the event’s history. Q



SBM President Dennis Barnes presents a commemorative pin to one of the more than 120 attorneys honored at the 50-Year Honoree Golden

Celebration on September 27 in Novi.

SBM President Dennis Barnes speaks to a full house at the 50-Year Honoree Golden Celebration.



Goetz Named Head of

Attorney Grievance Commission

In September, the Michigan Supreme

Court appointed Michael Goetz as

grievance administrator for the state

Attorney Grievance Commission.



Courtesy photo



Goetz comes to the AGC from the state

Attorney General’s Ofﬁce, where he

worked for six years as senior assistant attorney general in the Criminal

Division’s Drug Interdiction Unit. A 1983

graduate of Michigan State University who received his law degree

from the Detroit College of Law in 1988, Goetz has more than 30

years of experience as a prosecutor at the state and county levels.



“Mr. Goetz has both the management skills and professional

experience to make sure the AGC continues to protect the public

and hold the legal profession accountable,” Michigan Supreme

Court Chief Justice Bridget McCormack said. “Just as important,

[he] has a deep commitment to public service and great ideas

on how to engage the public and the bar in the commission’s critical mission.”

The Attorney Grievance Commission is the investigative and prosecutorial arm of the Michigan Supreme Court for allegations of attorney misconduct and has jurisdiction over all attorneys licensed

to practice law by the State Bar of Michigan and attorneys otherwise permitted to practice in the state. Q
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SBM Board of Tellers Certiﬁes 2019 Election Results



Courtesy photo



The members of the State Bar of Michigan

Board of Tellers met in Lansing in July to

certify the results of the 2019 SBM elections. Among this year’s races were three

contested seats for the Board of Commissioners, ﬁve contested seats for the Representative Assembly, three contested seats

for the SBM Young Lawyers Section Executive Council, and one contested seat for the

Judicial Tenure Commission. Q



Left to right: State Bar of Michigan Board of Tellers members Ernscie Austin, Jeffrey Barker, and

Nicole Evans.



Dykema Hosts Detroit Urban Debate League Tournament

On September 18, the Detroit office of

Dykema Gossett welcomed local high school

students participating in the Detroit Urban

Debate League for the ﬁrst debate of the

2019–2020 school year.

The topic for the debate was “Resolved: The

United States federal government should

substantially reduce direct commercial sales

and/or foreign military sales of arms from



INTERESTED IN BEING



the United States.” In addition to participating

in the debate league’s season-opening tournament, students heard presentations from

Dykema attorneys Lew Loss, who also serves

as general counsel for the Commission on

Presidential Debates; and Boyd White, a

Detroit Public Schools alumnus.

The Detroit Urban Debate League is a nonprofit organization that gives area high



school students the opportunity to prepare for

and compete in policy debate tournaments.

Participants spend up to 20 hours a week

researching debate topics and studying argumentation, critical thinking, and oratory skills.

The league, which started in 2009 with 44

debaters, now boasts more than 180 debaters representing 15 schools. Q



?



The news, people, and events featured on this page attract notice. If you’d like to share an interesting event or law-related news, send us a few

lines (not to exceed 150 words) and include a photograph or high-quality digital image. We reserve the right to edit all submissions for clarity,

and the right to decline to publish. Please send your submission to:

Mike Eidelbes, State Bar of Michigan

306 Townsend Street, Lansing, MI 48933-2012

email: meidelbes@michbar.org • phone: (517) 367-6429



LISTEN TODAY:

SBM On Balance Podcast



The State Bar of Michigan podcast series,

On Balance, features a diversiﬁed array of legal

thought leaders. Hosted by JoAnn Hathaway of

the Bar’s Practice Management Resource Center

and Tish Vincent of its Lawyers and Judges

Assistance Program, the series focuses on the

need for interplay between practice management

and lawyer wellness for a thriving law practice.

Find On Balance podcasts on the State Bar of Michigan and

Legal Talk Network websites at: https://www.michbar.org/pmrc/podcast

https://legaltalknetwork.com/podcasts/state-bar-michigan-on-balance/



Brought to you by the State Bar of Michigan and Legal Talk Network.
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IN MEMORIAM

Gary S. Anthony, P10221, of Romeo died

September 22, 2019. He was born in 1940 and

was admitted to the Bar in 1966.

Ronald A. Fruitman, P13749, of West Bloomﬁeld died September 5, 2019. He was born in

1939, graduated from the Detroit College of

Law, and was admitted to the Bar in 1968.

Norman M. Gaffney Jr., P26540, of East Lansing died September 7, 2019. He was born in

1948, graduated from the Thomas M. Cooley

Law School, and was admitted to the Bar

in 1976.

Cynthia R. Goldfarb, P27767, of Commerce

Township died August 23, 2019. She was born

in 1952, graduated from the University of Detroit School of Law, and was admitted to the

Bar in 1977.

Robert F. Harrington, P37982, of Bingham

Farms died August 19, 2019. He was born in

1959, graduated from the University of Detroit School of Law, and was admitted to the

Bar in 1985.

Frumeth B. Hirsh, P25557, of Saginaw died

October 3, 2019. She was born in 1943, graduated from the Wayne State University Law

School, and was admitted to the Bar in 1975.



James J. Hoare, P28491, of Farmington Hills

died September 18, 2019. He was born in

1943, graduated from the University of Detroit School of Law, and was admitted to the

Bar in 1978.

Edward L. Homeier, P15095, of Dearborn

died September 25, 2019. He was born in

1945, graduated from the Wayne State University Law School, and was admitted to the

Bar in 1971.

Carla Kaczmarek, P29029, of Hamtramck

died September 13, 2019. She was born in

1953, graduated from the University of Detroit School of Law, and was admitted to the

Bar in 1978.

Charles E. Randau, P19214, of Southﬁeld

died August 23, 2019. He was born in 1938,

graduated from the Wayne State University

Law School, and was admitted to the Bar

in 1966.

Lisa A. Robinson, P38141, of Brighton died

September 10, 2019. She was born in 1961

and was admitted to the Bar in 1985.

In Memoriam information is published as

soon as possible after it is received.



UNITED STATES

DISTRICT COURT

EASTERN DISTRICT

OF MICHIGAN



NOTICE OF

AMENDMENTS

AND PROPOSED

AMENDMENTS

TO LOCAL RULES

The United States District Court

for the Eastern District of Michigan publishes proposed amendments and approved amendments

to its Local Rules on its website at

www.mied.uscourts.gov. Attorneys

are encouraged to visit the court’s

website frequently for up-to-date information. A printer-friendly version

of the Local Rules, which includes

appendices approved by the court,

can also be found on the website.



Michigan Bar Journal



November 2019



12



SBM Officers Elected for 2019–2020

Dennis M. Barnes of Detroit was sworn in as president of the State Bar of

Michigan for the 2019–2020 bar year on September 26 during the Inaugural &amp; Awards

Luncheon in Novi.

Also serving as ofﬁcers for 2019–2020 are President-Elect Robert J. Buchanan

of Grand Rapids, Vice President Dana M. Warnez of Center Line, Secretary James W.

Heath of Detroit, and Treasurer Daniel D. Quick of Troy.

Barnes is a member of Barris, Sott, Denn &amp; Driker, PLLC, and concentrates his

practice on business litigation, professional malpractice defense, insurance coverage,

and antitrust. Buchanan is managing partner of the Buchanan

Firm, and focuses his plaintiff trial practice on medical malpractice, vehicle crash, and catastrophic injury cases. Warnez

is with Schoenherr, Cahill &amp; Warnez, PC, and concentrates

her practice on probate and estate planning, real estate, and

trust administration. Heath serves as Wayne County corporation counsel and focuses on municipal practice. Quick is a

trial attorney with Dickinson Wright PLLC and concentrates

his practice on shareholder, noncompete and trade secret disputes, and IP litigation.

Dana M. Warnez

Aaron V. Burrell of Detroit is the 2019–2020 chair of the

Representative Assembly, Chelsea M. Rebeck of Southﬁeld is

vice chair, and Nicholas M. Ohanesian of Grand Rapids is

clerk. Burrell is an attorney with Dickinson Wright PLLC and

focuses his practice in the areas of commercial litigation, labor

and employment litigation, appellate litigation, and minority business enterprises. Rebeck is with Rebeck &amp; Allen and

focuses her practice in individual, business, and criminal tax.

Ohanesian is an administrative law judge for the Social Security Administration and an adjunct professor at Grand Rapids

Community College.

Aaron V. Burrell



Dennis M. Barnes



Robert J. Buchanan



James W. Heath



Daniel D. Quick



Chelsea M. Rebeck



Nicholas M. Ohanesian



how you can

community service

access to justice

pro bono
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SOCIALIZE



SMART LAWYERS



KEEP THAT BAR JOURNAL COMING!

Help us keep our records and mailing list up to date. If you’re changing your principal address for

the practice of law, the address of record (for all purposes as a licensed attorney), ﬁrm name, phone

number, or FAX number, please use this form to let us know at least four weeks in advance. Mail

to State Bar of Michigan, ATTN: Member Records, Michael Franck Building, 306 Townsend

Street, Lansing, MI 48933-2012.

P# ____________________________ NAME _______________________________________________

Room No. Plus Building Name or Street Address



OLD ADDRESS

Paste Bar Journal address

label or print in here



City, State, Zip Code



http://tinyurl.com/SBMmembers-LinkedIn

Room No. Plus Building Name or Street Address



NEW ADDRESS



twitter.com/SBMNews



City, State, Zip Code



Please provide the following information, even if it hasn’t changed, so that we can verify your record.



http://www.facebook.com/sbm.news



FIRM NAME

PRIMARY PROFESSIONAL PHONE NO.

FAX

E-MAIL



http://sbmblog.typepad.com/



Date changes take effect



TDD
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President’s Page



The “Electric Cord” That

Unites Us as Lawyers

Dennis M. Barnes



n September 26, I took the oath

of ofﬁce as incoming president

of the State Bar of Michigan and

had the distinct honor of delivering inaugural remarks to a few hundred

lawyers who had gathered for the SBM Inaugural &amp; Awards Luncheon. Since those

present accounted for only a small percentage of the lawyers I am now privileged to

lead for the next year, I thought I’d take the

opportunity here to share those remarks

with the Bar’s 46,000+ members. Following

is the text of my inaugural remarks (lightly

edited for length).



O



I’ve been to many of these inaugural

luncheons over the years and I’ve heard

many eloquent speeches, all from women

and men who speak for a living and are

pretty darned good at their craft. Naturally,

I want to live up to the high standards set

by my predecessors. But when I received

the agenda and saw that I’ve only been allotted 10 minutes to talk, I became worried

that 10 minutes may not be sufﬁcient to say

all the things that so many important people have gathered to hear me say.



The views expressed in the President’s

Page, as well as other expressions of opinions published in the Bar Journal from time

to time, do not necessarily state or reﬂect

the ofﬁcial position of the State Bar of Michigan, nor does their publication constitute an

endorsement of the views expressed. They

are the opinions of the authors and are intended not to end discussion, but to stimulate thought about signiﬁcant issues affecting the legal profession, the making of laws,

and the adjudication of disputes.



The truth is, the opportunity to hear me

speak is not the reason we have all gathered here today. And I think it’s worth taking a few minutes to consider just why we

are here.

Abraham Lincoln did much the same

thing while speaking to a crowd in Chicago

on July 10, 1858. In the middle of a political

speech, he stopped to talk about the signiﬁcance of the recent 4th of July gatherings that had become so popular. Lincoln

thought it was important to consider the

“uses” of such gatherings and said, “If you

will indulge me, I will state what I suppose

to be some of them.”1

Lincoln then proceeded to deliver what

has since become known as his “electric

cord” speech—one of the most compact

and lovely explanations of the remarkable

nature of the United States that I’m aware

of, and one that remains timely in these

divisive times. He began by describing how

big and prosperous the country had become,

and how it all traced back to the founding

generation, people who “fought for the principle that they were contending for,” and,

more importantly, how it all traced back

to the Declaration of Independence which

embodied that principle.

Here’s what Lincoln said:

We hold this annual celebration to remind ourselves of all the good done in

this process of time of how it was done



and who did it, and how we are historically connected with it; and we go from

these meetings in better humor with ourselves—we feel more attached the one to

the other, and more ﬁrmly bound to the

country we inhabit....But after we have

done all this we have not yet reached the

whole. There is something else connected

with it. We have besides these men—descended by blood from our ancestors—

among us perhaps half our people who

are not descendants at all of these men,...

whose ancestors have come hither and

settled here, ﬁnding themselves our equals

in all things. If they look back through

this history to trace their connection with

those days by blood, they ﬁnd they have

none, they cannot carry themselves back

into that glorious epoch and make themselves feel that they are part of us, but

when they look through that old Declaration of Independence they ﬁnd that those

old men say that “We hold these truths to be

self-evident, that all men are created equal,”

and then they feel that that moral sentiment taught in that day evidences their relation to those men, that it is the father of

all moral principle in them, and that they

have a right to claim it as though they were

blood of the blood, and ﬂesh of the ﬂesh of

the men who wrote that Declaration, and

so they are. That is the electric cord in that

Declaration that links the hearts of patriotic and liberty-loving men together, that



The legal profession is a learned one, and

being a lawyer is a calling. Thank you for

accepting the call.
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will link those patriotic hearts as long as the

love of freedom exists in the minds of men

throughout the world. (Emphasis added.) 2

I’m not here to give a political speech, as

did Lincoln. Nor would I presume that I’d be

up to the task of writing or delivering one as

Lincoln could. But I do think it is important

for us to consider, as he did, why we gather

and what we are doing here today. What is

the “electric cord” that unites those of us

gathered here today, makes us feel more

attached “the one to the other” and to our

past, and what is it that we are celebrating?

I submit that we are here to celebrate our

profession, and the connection that links us

as lawyers is nothing less than our shared

commitment to serving the public. This is

true both for the State Bar of Michigan as

an organization and for each of the individual lawyers here today. And this is well

worth celebrating.

We also have an “old document” that

evidences our relationship to each other, to

our predecessors, and with those we serve.

I refer to the Michigan Rules of Professional

Conduct. The Preamble notes that “[a] lawyer is a representative of clients, an ofﬁcer

of the legal system and a public citizen having special responsibility for the quality of

justice.” It also reminds us that lawyers are

part of a learned profession with unique

obligations over and above the important

responsibility of representing clients, which

itself is a public service. As public citizens,

it says lawyers should:

• seek to improve the law;

• seek to improve the administration of justice and the quality of service rendered

by the legal profession;

• be mindful that the poor, and sometimes persons who are not poor, cannot

afford adequate legal assistance, so lawyers should devote professional time and

civic inﬂuence on their behalf; and

• aid the legal profession in pursuing these

objectives and help the bar regulate itself

in the public interest.

Consistent with our professional responsibilities to society, we lawyers share a common commitment to preserving the rule of

law. We should be rightly proud of these

responsibilities, as they speak to the gravity



of our vocation and the nobility of our profession. And we can also share a pride in

the successes of our system of justice, so

long as we do not fail to acknowledge its

shortcomings and honor our commitment

to the much-needed work of continuing to

make it better.

We gather every year at this time for a

transition, but this is a transition of leadership, not a transition of our mission. In the

coming year, you should expect your State

Bar leadership to remain true to our core

mission of promoting those things, and helping lawyers do those things they are called

to do as public citizens.

The State Bar is doing so many good

things, and doing them so well, that it is

tempting to say there is no need to reinvent

the wheel. But be assured, we are constantly

looking for ways to make the wheel faster

and more efﬁcient. You might have noticed

some changes to the format of this year’s

Annual Meeting. We implemented these

changes and streamlined the meeting to

economize and to more effectively use the

funds available to us. Through the SBM’s

Governance Task Force, we are evaluating

ways to streamline the State Bar’s governance

structure and scope with a view toward improving its efﬁciency and effectiveness, enhancing member engagement, and furthering the SBM’s ability to fulﬁll its mission. I’d

like to lead that project to completion this

year, so by this time next year, I hope the

SBM will look and be more effective, efﬁcient, and economical for our members and

the public we serve.

It has very much been an honor and a

privilege for me to have participated in and

now to lead the extraordinary work that

has already been done toward our mission.

I’d like to begin my work and conclude my

remarks by acknowledging and thanking

a few of the people who have been critical to this mission and have helped make

today possible.

I would ﬁrst like to thank Chief Justice

Bridget McCormack for being here this afternoon, especially to administer the oath

of ofﬁce to SBM ofﬁcers. We all know you

have a busy schedule, and we appreciate

your taking time to be with us today.

Thank you also for your leadership and

the Supreme Court’s leadership on an important issue facing our profession: access
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to justice. The Court’s Justice for All Taskforce, with Justice Brian Zahra leading the

effort, is but one of many examples of the

Court’s leadership in working to make sure

low- and moderate-income people have full

access to our civil justice system. You have

helped focus attention on an important set

of issues and are helping marshal resources

to address them. This work is timely and

important. Thank you, Chief Justice.

As I look out, I see elected ofﬁcials, justices, judges, bar association leaders, and

scores of other public citizens—fellow lawyers. Thank you all for being here and

for your shared commitment to the public

we serve.

I’d like to congratulate Jennifer Grieco

on a fantastic year as president. On behalf

of all the lawyers across Michigan, thank

you for your endless energy, compassion,

wisdom, and superb leadership in service

to the public. You deserve a rest, but I know

you too well to expect that to happen.

I’d like also to give a special thanks to

my law ﬁrm, Barris, Sott, Denn &amp; Driker, for

allowing me to take on the responsibilities

of the SBM presidency. I could not do this

without your complete support. And I would

not be here but for the great partners, mentors, colleagues, and staff at BSDD, who are

all fully committed to public service in general and to this effort in particular.

Let me conclude by again reminding

everyone that we do not gather to celebrate

the president of the SBM or simply to hear

me speak; we gather to celebrate that “electric cord” that unites us as lawyers—our

common dedication to the public good. To

the extent there are accolades for the outgoing or incoming State Bar presidents, it is

what she has done toward the public good

and what he will do to unite the rest of us

toward that public good—that’s what we

celebrate. The legal profession is a learned

one, and being a lawyer is a calling. Thank

you for accepting the call. Thank you for

joining in this mission. Now let’s get back

to work. Q



ENDNOTES

1. Basler, ed, The Collected Works of Abraham Lincoln

(Vol. II) (New Brunswick: Rutgers University Press,

1953), pp 499–500.

2. Id.
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S tat e Bar of M i ch i g a n



ANNUAL MEETING

Inaugural &amp; Awards Luncheon

7.



1. Michigan Supreme Court Chief Justice Bridget M. McCormack

addresses the audience before swearing in the newly elected

State Bar ofﬁcers.

2. Outgoing President Jennifer M. Grieco passes the gavel of ofﬁce

to new SBM President Dennis M. Barnes.

3. The new SBM ofﬁcers are sworn in for the 2019–2020 bar year.

4. New Representative Assembly Chair Aaron V. Burrell presents

outgoing Chair Richard L. Cunningham with a plaque of

recognition for his year of service.

5. Judge Leo Bowman swears in Aaron V. Burrell as Chair of the

Representative Assembly.

6. Michael Franck Award recipient Mary Chartier and

Bernard Jocuns, who nominated her for the award.

7. New State Bar President Dennis M. Barnes and outgoing

President Jennifer M. Grieco present the Roberts P. Hudson

Award, the State Bar’s highest honor, to Lawrence P. Nolan.

8. President Dennis M. Barnes addresses State Bar members and

others during his inauguration.
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18 SBM FY 2020 Budget Summary



Summary of the State Bar

of Michigan FY 2020 Budget

(October 1, 2019–September 30, 2020)

Administrative Fund



O



n July 26, 2019, the Board of Commissioners adopted a budget for the 2020 ﬁscal year. This budget continues the funding

of the State Bar of Michigan’s Strategic Plan.

The FY 2020 budget approved by the Board as well as the SBM Strategic Plan are posted on the State Bar website at

http://www.michbar.org/generalinfo/home. Q



Operating Revenues:

Membership Dues

Other Operating Revenues



$7,757,000

1,581,450



Total Operating Revenues



$9,338,450



Operating Expenses:

Salaries



5,441,927



Beneﬁts



1,910,512



Total Labor-Related



$7,352,439



Non-Labor Operating Expenses

Depreciation

Other Expenses



558,000

3,471,692



Total Non-Labor



4,029,692



Total Operating Expenses



11,382,131



Total Operating Income



($2,043,681)



Non-Operating Revenue (Expenses)

Investment Income



$250,000



Total Non-Operating Income



$250,000



Budgeted Increase/(Decrease) in Net Position

Capital Budget:



($1,793,681)

$360,000



CIVIL

DISCOVERY



The new Civil Discovery Rules aim to increase access

to justice, reduce costs, and streamline discovery by:

• Improving the ﬂow of discovery

• Applying a proportionality standard to help determine the scope of discovery

• Encouraging active judicial case management

• Adopting ESI-speciﬁc rules

Michigan’s new Civil Discovery Rules are coming to a court near you January 1, 2020.



Be social #sbmcivildiscovery



More information and resources at https://www.michbar.org/civildiscovery
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New Juvenile Discovery Rules

Mandatory, Comprehensive, and Streamlined

By Joshua B. Kay

he recently promulgated amendments and additions to the civil

discovery rules include several

changes affecting child protection and juvenile delinquency proceedings.1

The updates should make discovery in juvenile court matters more efﬁcient by clarifying what is discoverable and requiring

more timely exchange of information.



T



Automatic discovery and

timelines for all juvenile matters

Perhaps most important, the new rules

do away with the requirement that parties

ﬁle discovery demands. As of January 1,

2020, discovery will be automatic in juvenile cases: “The following materials are discoverable as of right in all proceedings and

shall be produced no less than 21 days before

trial, even without a discovery request.” 2

(Emphasis added.)

The old rule required that discovery demands be ﬁled no later than 21 days before

trial, and there was no provision indicating

when discovery had to be produced, leaving practitioners to set arbitrary deadlines.

These deadlines for production could be

unreasonably short or leave too little time

to prepare for trial. Under the new rule, as

noted above, discoverable materials must be

produced at least 21 days before trial, putting

all parties on notice and giving everyone

involved more time to incorporate discovered materials into their trial preparation.



What is discoverable in all matters?

The new rule also describes what materials are discoverable, managing to both

broaden and make more speciﬁc the kinds

of information that must be produced. Once

the rule becomes effective, “all written or

recorded statements made by any person

with knowledge of the events in possession



or control of petitioner or a law enforcement agency” are discoverable, rather than

just “nonconﬁdential” statements, as the old

rule states.3 The new rule notes that discoverable materials are not limited to those

enumerated, and the list now includes allegations of maltreatment included in a Child

Protective Services (CPS) complaint as well

as CPS investigation reports, as long as the

identity of the person who reported the case

to CPS is protected.4

Also speciﬁed as discoverable are the results of psychiatric and psychological evaluations, which are frequently court-ordered

in child protection proceedings and sometimes become the subject of discovery disputes.5 Taken together, the new rule’s automatic discovery requirement, deadline for

production, and range of discoverable materials should help streamline court proceedings and level the playing ﬁeld in child

protection and juvenile delinquency cases,

which inherently involve differences in investigative and negotiating power between

the state Department of Health and Human

Services and the other parties.

The new rule also requires the production of any written, video, or recorded statements of a witness that a party may call at

trial, the curriculum vitae and report of any

expert, and any criminal record that may

be used for impeachment purposes at trial.6

In addition, the rule clariﬁes the language

allowing sanctions for non-compliance.7



Specific requirements

for delinquency matters

Another major change is the addition of

new discovery and disclosure requirements

particular to delinquency matters. Previously,

there were no requirements speciﬁc to delinquency cases.8 The new rule incorporates

the discovery requirements in MCR 3.922(A)

and adds several provisions.9 For example,

parties must disclose known criminal convictions of any witnesses they may call at

trial.10 The prosecuting attorney must produce any known exculpatory information

or evidence.11 Parties must also produce any

written or recorded statements of “a defendant, co-defendant, or accomplice pertaining to the case even if that person is not a

prospective witness at trial” as well as “any

plea agreement, grant of immunity, or other

agreement for testimony in connection with

the case.” 12

That said, there is no automatic right

to discovery of “information or evidence

that is protected by constitution, statute, or

privilege, including information or evidence

protected by a respondent’s right against

self-incrimination” in delinquency cases.13

However, if a juvenile makes a showing that

there is a “reasonable probability” that privileged records “are likely to contain material

information necessary to the defense, the

court shall conduct an in camera inspection of the records.” 14 The rule goes on to



The new rule describes what materials are

discoverable, managing to both broaden and

make more speciﬁc the kinds of information

that must be produced.
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Collectively, the new juvenile discovery rules

are designed to reduce guesswork and

discovery disputes and ensure a more even

playing ﬁeld for the parties.



describe subsequent procedures depending

on what the court ﬁnds and whether the

privilege holder waives the privilege.15 In

any case, the court must preserve the records in question for possible appellate review.16 Furthermore, the rule provides that

counsel must maintain custody of privileged

records, and the records may be used only

for the purpose approved by the court.17

Finally, if some portions of material are

discoverable and others are not, the nondiscoverable portions may be excised, provided that the disclosing party informs the

other party that non-discoverable information has been excised and withheld.18 The

other party may demand “a hearing in camera to determine whether the reasons for

excision are justiﬁable.”19



Discovery for disposition

and review hearings

The new rules do not only address discovery before trial. In delinquency matters,

several types of material must be provided

to the respondent, respondent’s counsel,

and the prosecuting attorney at least seven

days before “dispositions, reviews, designation hearings, hearings on alleged violation

of court orders or probation, and detention

hearings[.]” 20 These materials include assessments and evaluations to be considered by

the court, police reports, witness statements,

probation ofﬁcer reports, predisposition reports, documents related to recommendations in those reports, documents regarding restitution, and similar documents.21

In child protection proceedings, the new

rules require that all reports in the agency’s

case ﬁle—including case service plans, substance abuse and psychological evaluations,

therapy reports, drug screening results, parenting time logs, and the like—be provided

to the court and parties at least seven days



before disposition, dispositional review hearings, and permanency planning hearings.22

Historically, timely exchange of these materials has not been consistent, a problem the

new rules should remedy.



quency cases, these changes are critically

needed and should be welcomed by all

those involved. Q



Professor Joshua B. Kay teaches in the University

of Michigan Law School Child Advocacy Law
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and guardians in trial courts, the Michigan Court

of Appeals, and the Michigan Supreme Court.



ENDNOTES

1. Administrative Order No. 2018-19 (2019), available



Discovery for termination

of parental rights hearings

Finally, the old child protection rules regarding termination of parental rights hearings were silent about discovery.23 Yet termination of parental rights hearings are

generally quite similar to trials, and there

may be considerable additional documentation that accrued since the case began but

was not revealed to or shared by the parties. The new rules apply the discovery requirements contained in MCR 3.922(A) to

termination proceedings.24 It is worth noting that termination of parental rights at initial disposition was already covered by MCR

3.922(A), because the evidence for termination is generally taken at the same time as

the evidence for adjudication in these cases.

The new rules apply to cases in which termination is based on different circumstances

than adjudication or a failure to rectify the

conditions that led to adjudication.25



Conclusion

Collectively, the new juvenile discovery

rules are designed to reduce guesswork

and discovery disputes and ensure a more

even playing ﬁeld for the parties. Most importantly, counsel and clients will have more

complete information and more time to

review materials, which should improve

counsel’s ability to incorporate discovered

documents and other materials into their advocacy. Considering the gravity of the rights

at stake and the severity of possible sanctions in child protection and juvenile delin-
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at &lt;https://courts.michigan.gov/Courts/Michigan

SupremeCourt/rules/court-rules-admin-matters/

Adopted/2018-19_2019-06-19_Formatted

Order_AmendtOfDiscoveryRules.pdf#search=%

22administrative%20order%202018-19%22&gt;

[https://perma.cc/HDR5-6GPW] (site accessed

October 4, 2019). The court rules cited in this article

are either new or revised as reﬂected in this order

from the Michigan Supreme Court.

MCR 3.922(A)(1). Discovery demands are still

permitted and may be helpful, particularly

if counsel desires production of unusual or highly

speciﬁc materials. However, demands are no

longer required.

MCR 3.922(A)(1)(b). As with other citations to the

rule, please compare the old and new versions.

Id. This identity protection is required by

MCL 722.625.

MCR 3.922(A)(1)(f).

MCR 3.922(A)(1)(i), (j), (k).

MCR 3.922(A)(4).

See generally MCR 3.922 in effect before

January 1, 2020.

MCR 3.922(B)(1).

MCR 3.922(B)(1)(a).

MCR 3.922(B)(1)(b).

MCR 3.922(B)(1)(c) and (d).

MCR 3.922(B)(2).

MCR 3.922(B)(3).

MCR 3.922(B)(3)(a)–(c).

MCR 3.922(B)(3)(d).

MCR 3.922(B)(3)(e).

MCR 3.922(B)(3)(f).

Id.

MCR 3.922(B)(4).

Id.

MCR 3.973(E)(5); 3.975(E); 3.976(D)(4).

See generally MCR 3.977 in effect before

January 1, 2020.

MCR 3.977(F)(2); 3.977(H)(2).

Id. MCR 3.977(H)(2) is titled “Termination of

Parental Rights; Other.”
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The Coming of Age of Children’s Law

By Shelley R. Spivack



O



ver the past several decades, children’s law in Michigan has evolved to a state in which both the bench

and bar have assumed an active role in shaping what

has now become a vital and growing area of the law. Michigan

appellate courts have become more invested in child protective proceedings and regularly review child neglect cases.1 The

Michigan Supreme Court has given increased attention to child

protection appeals, considering applications for leave in more

than 30 cases from January to August 2019.2 Laws such as the

Lawyer Guardian Ad Litem statute have been enacted to require

more rigorous practice by the child’s attorney, and the State

Court Administrative Ofﬁce (SCAO) has established an entire

division—Child Welfare Services—to ensure that judges, referees, and attorneys for both parents and children are adequately

trained and have access to the latest research in the ﬁeld.3

Key to this coming of age have been the establishment and

growth of the State Bar of Michigan Children’s Law Section.4

Our members are judges, referees, law professors, and trial

and appellate attorneys representing parents and children in

Michigan’s child welfare and juvenile justice systems. The section provides educational seminars, advocates and comments

on proposed legislation relating to child welfare law and juvenile justice topics, ﬁles amicus curiae briefs, and participates

on numerous SCAO committees.

The articles in this month’s Bar Journal cover a variety of

issues encountered by practitioners and jurists in children’s

law. In his article “Prenatal Drug Exposure as Aggravated Circumstances,” University of Michigan Clinical Law Professor

Frank Vandervort explores the impact of substances such as

alcohol, cocaine, and opioids on fetal development and how

Michigan’s child protection laws can be used to improve outcomes for these children.

The issue of where to place children who are removed from

the home is often encountered in child welfare proceedings.

In “Temporal Limitations of the Relative Placement Preference,” Children’s Law Section Chair Paula Aylward discusses

the often-competing interests of placement with relatives versus placement permanency for children.

In January 2013, the Michigan legislature enacted the Michigan Indian Family Preservation Act.5 Michigan Indian Legal

Services attorneys Norika Kida Betti and Cameron Ann Fraser



examine the interplay between Michigan’s statute and the federal Indian Child Welfare Act passed in 1978 in their article,

“Michigan Indian Family Preservation Act at Seven Years.”

Fees are an important issue to all practicing attorneys. In

her article, “Extraordinary Fees in Court-Appointed Appeals,”

appellate attorney Liisa Speaker gives pointers for obtaining

reasonable compensation in an area where courts historically

have failed to adequately compensate appointed attorneys for

this important work.

In “Banishing Juvenile Solitary Conﬁnement: A Call to Reform Michigan’s Practices,” University of Detroit Mercy School

of Law Professor Deborah Paruch addresses the shattering effects of solitary conﬁnement on a juvenile’s mental health. In

calling for an end to this practice to assure humane treatment

of Michigan’s imprisoned youth, she surveys current trends in

both national and international law.

Lastly, former section chairs Jennifer Pilette and Bill Ladd

share with readers their reﬂections after four decades of involvement with children’s law. Q

Shelley R. Spivack is an attorney/referee with the

Genesee County Family Court, a lecturer at the

University of Michigan–Flint, and the cofounder

of Youth Arts: Unlocked. She is a past president

of the Referees Association of Michigan and a

member of the SBM Children’s Law and Family

Law sections. She is also a member of the SBM

Michigan Bar Journal Committee and served as theme editor of this

issue and the July 2019 issue on domestic violence awareness.



ENDNOTES

1. According to a recent search conducted through the Michigan Court of

Appeals website, 395 termination appeals were decided in 2018 with most

appellate decisions remaining unpublished.

2. According to a recent search of Michigan Supreme Court cases via Opinion

&amp; Order Search, Michigan Courts at &lt;https://courts.michigan.gov/

opinions_orders/opinions_orders/pages/default.aspx&gt;. All websites cited in

this article were accessed September 29, 2019.

3. MCL 712A.17d et seq. and Child Welfare Services, Michigan Courts

&lt;https://courts.michigan.gov/Administration/SCAO/OfﬁcesPrograms/CWS/

Pages/default.aspx&gt;.

4. Children’s Law Section, SBM &lt;http://connect.michbar.org/childrenslaw/home&gt;.

5. MCL 712B.1 et seq.



Michigan Bar Journal



24



November 2019



C h i l d r e n’s L a w



Prenatal Drug Exposure as

Aggravated Circumstances

By Frank E. Vandervort



I



n Michigan, “a child has a legal right to begin life with

sound mind and body.” 1 Yet the family court may not

assert Juvenile Code jurisdiction until after birth.2 In re

Baby X addressed the question of whether a parent’s prenatal conduct may form the basis for jurisdiction upon birth.

It held that a mother’s drug use during pregnancy is neglect,

allowing the court to assert jurisdiction immediately upon the

child’s birth.

In deciding Baby X, the Court speciﬁcally reserved the

question of whether parental drug use during pregnancy

might be sufﬁcient to permanently deprive a parent of custody. In the 40 years since that April 1980 decision, our knowledge regarding the impact of prenatal exposure to drugs



and alcohol has grown dramatically and the law has evolved.

These developments suggest prenatal exposure is an aggravating circumstance and should result in immediate termination of parental rights when a petition is ﬁled, at least in

some cases.



The impact of prenatal substance use

The impact on the developing child of prenatal exposure to

these substances has been a concern for decades. Alcohol’s

impact has been the subject of some 50 years of intensive

medical research. The effects of drugs like cocaine, methamphetamines, and opioids (both prescribed and illegal, such
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At a Glance:

With the opioid epidemic, more children are being

born prenatally exposed to a variety of toxic drugs

and alcohol. These children often suffer numerous,

serious, and lifelong injuries. Because the child

protection system’s paramount consideration is the

safety and timely permanency for these children,

the children may meet the statutory criteria for

aggravated circumstances, and courts should

consider early termination of parental rights.



as heroin) have also been the subject of a great deal of research.3 Exposure to these teratogens “can have long-lasting

implications for brain structure and function.” 4 The effects

range from mild to devastating. The precise impact of prenatal

substance exposure on a particular child depends on many

factors, including the combination of alcohol and drugs used,

the timing of use, the amount of use, whether the mother

binged or was a steady user, the mother’s diet, whether the

mother used nicotine during pregnancy, the frequency of prenatal medical care, and general stressors in the environment

(e.g., whether the mother was involved in a relationship characterized by domestic violence). The child’s postnatal environment may exacerbate or ameliorate the impact of exposure.

Following is a brief overview of the effects of various

substances.



Alcohol

Exposure to alcohol is harmful to a developing child’s brain

even in small doses; no amount is safe. The impact of its use

falls along a spectrum from relatively mild to truly devastating. For instance, prenatal alcohol use is the leading cause

of developmental delay.5 Summarizing the effects of alcohol,

researcher Tina Birk Irner writes that exposure results in “cognitive and behavioral deﬁcits that impair both the social and

occupational future of the person exposed with a need in

severe cases for lifelong assistance.”6 Tragically, children in

foster care may go undiagnosed or be improperly diagnosed

when they have been prenatally exposed to alcohol.7



memory deﬁcits by age 4; overall cognition and language deﬁcits by ages 5–6; attention deﬁcits, increased impulsivity, and

hyperactivity by age 6; and increased juvenile delinquency.8



Cocaine

The cocaine epidemic of the 1980s and 1990s created a

crisis for the child protection system. Cocaine use during

pregnancy continues to cause severe problems for exposed

children. In infancy, these may include premature birth, general growth retardation, lower arousal, and excitability. Later,

growth retardation has been shown to continue until age

10 in some children, and older children may experience

language deﬁcits (which persist at least into adolescence),

behavior problems, and executive functioning deﬁcits. These

children may also suffer “long-term structural alterations” in

the cortical and limbic regions of the brain.9 Research suggests these infants fare better when removed from their biological parents.10



Opioids

The present opioid epidemic has hit Michigan hard, resulting in a substantial increase in the number of exposed babies.11

These neonates tend to have low birthweights and often experience withdrawal, necessitating intensiﬁed medical treatment

in a neonatal intensive care unit. These children commonly

experience small head circumference, which is associated with

lower brain volume.12 As Dr. Emily J. Ross and her colleagues

summarize, “[t]he damage of prenatal opiate exposure is debilitating and long lasting.”13

Among the longer-term defects these children may experience are heart defects, motor skills impairments, cognitive deficits, attention deﬁcits, and hyperactivity. Because experiencing withdrawal during pregnancy is quite harmful to a fetus,

the preferred treatment for opioid-addicted pregnant women

is medication-based (e.g., methadone, Buprenorphine). Unfortunately, medication-based treatment is not readily available

in some areas of the state.14 Additionally, these medications

are themselves harmful to the developing fetus, imposing on

these children at least some of the same harms, including withdrawal upon birth, seen in illicit opioid use.15



Child protection law

Marijuana

Exposure to marijuana in utero may have a range of effects, including sleep disturbances, increased startle responses,

tremors, and a decrease in cognitive functioning by nine

months. School-aged children exposed to marijuana suffer

negative cognitive impacts, particularly in higher-order thinking, sometimes referred to as executive functioning; verbal and



When Baby X was decided in 1980, the federal government

was not deeply involved in child protection. By contrast, today, through a detailed funding structure, federal law dominates the ﬁeld, albeit indirectly.16 Federal law makes clear that

“the child’s health and safety shall be the paramount concern” when determining whether reasonable efforts to reunify

the family are appropriate.17
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the parents.

To operationalize this requirement, federal law allows each

state to deﬁne a set of “aggravated circumstances” cases in

which the state need not make efforts to reunify an abused

or neglected child with his or her parent, but may instead

seek immediate termination of parental rights.18 Michigan has

deﬁned a set of aggravated circumstances that includes cases

in which a parent’s acts cause a child to suffer “serious impairment of an organ” or “life threatening injury.”19 Additionally,

these babies sometimes experience parental abandonment.20

As this summary of impacts demonstrates, many newborns

exposed to drugs and alcohol experience serious, potentially

life-threatening injuries—particularly to their brains, but also

to their hearts, lungs, and other organs (e.g., opioid exposure may cause serious stomach and digestive problems)—

that persist through childhood and into adolescence. Prenatal

exposure, therefore, constitutes aggravated circumstances. A

petition alleging prenatal exposure must seek termination of

parental rights at the initial disposition.



Conclusion

In many of these cases, the parents have long histories

of addiction, repeated failures in treatment, and multiple babies exposed to substances. We must not disregard fathers.

Their drug use may contribute to the harm these children experience. For example, paternal cocaine use may “inﬂuence

offspring brain development and neurobehavioral development.”21 Fathers are often complicit in the mothers’ obtaining

and using drugs and alcohol during pregnancy. Parental substance use often accompanies myriad other functioning problems that affect parenting capacity—mental illness, domestic

violence, and criminality and incarceration to name a few.22

Drug-exposed newborns are at risk of languishing in foster

care as agency staff and courts focus on rehabilitating the

parents.23 With an understanding of the actual harm done to

prenatally exposed children and a proper application of the

law, there is no reason these children cannot achieve more

timely permanence. Q



Frank E. Vandervort is a clinical professor of law at the University of

Michigan Law School where he teaches in the Child Advocacy Law
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C h i l d r e n’s L a w



Temporal Limitations of the

Relative Placement Preference

By Paula A. Aylward



M



uch has been written praising the virtues of kinship care and relative preference for children removed from their parental homes.1 A similar body

of research exists extolling the importance of placement permanency for children.2 Permanency policies at both state and

federal levels make time of the essence when making placement decisions for children in foster care, thereby imposing

temporal considerations on interim placement determinations.

Unfortunately, some decision-makers seem to treat the relative placement preference as a dispositive consideration that

prevails at any time before a child’s ultimate permanent placement. This article addresses this view and the way it undermines federal and state laws and policies that balance the



competing interests of reuniﬁcation (or placement) with family (relatives) and placement permanency.



Federal law

With the August 22, 1996, enactment of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996,

PL 104-193, Congress amended Title IV-E of the Social Security

Act to require that states receiving Title IV-E foster care funding “consider giving preference to an adult relative over a nonrelated caregiver when determining a placement for a child,

provided that the relative caregiver meets all relevant state

child protection standards.” 3 To achieve this end, on October 7, 2008, Congress further amended Title IV-E of the Social
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At a Glance:

Some decision-makers seem to treat the relative

placement preference as a dispositive consideration

that prevails at any time before a child’s ultimate

permanent placement. This article suggests that the

more judicious and equitable course of action would

be to accord deference to the plain language of

MCL 722.954a and In re COH and to strictly conﬁne

the relative placement preference within the time

frame set forth in MCL 722.954a.



Security Act with enactment of the Fostering Connections to

Success and Increasing Adoptions Act of 2008, PL 110-351. This

amendment requires states receiving Title IV-E foster care

funding to exercise due diligence within 30 days after a child’s

removal from parental custody to identify all grandparents, all

parents having legal custody of a sibling of the child, and other

adult relatives of the child (including adult relatives suggested

by the parents) and provide notice of the following:

• that the child has been or is being removed from the

custody of his or her parents;

• the options the relative has to participate in the care and

placement of the child; and

• the requirements to become a foster parent to the child.4



State law

The Michigan legislature codiﬁed these requirements by

amending the Foster Care and Adoption Services Act with the

enactment of 2010 PA 265. Section 4a of this act implements

requirements of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 and the Fostering Connections to Success and Increasing Adoptions Act. Section 4a provides that, upon a child’s removal, “the supervising agency

shall, within 30 days, identify, locate, notify, and consult with

relatives to determine placement with a ﬁt and appropriate

relative who would meet the child’s developmental, emotional,

and physical needs.” 5 The notiﬁcation must (1) specify that the

child has been removed from parental custody, (2) explain the

options the relative has to participate in the care and placement of the child, (3) describe the requirements and beneﬁts

of becoming a licensed foster family home, and (4) describe

how the relative may subsequently enter into an agreement

with the department for guardianship assistance.6 Not more

than 90 days after a child’s removal from his or her home, a

supervising agency must make a placement decision and document in writing the reason for the decision, and provide written notice of the decision and the reasons for the placement



decision to, among others, each relative who expresses an interest in caring for the child.7

However, before determining placement of a child, the

agency must give “special consideration and preference to a

child’s relative or relatives who are willing to care for the child,

are ﬁt to do so, and would meet the child’s developmental,

emotional, and physical needs.” 8 But ultimately, a supervising

agency’s placement decision will be made in the best interests

of the child.9 A person who receives a written placement decision may, within ﬁve days, request in writing documentation

of the reasons for the decision.10 If the person does not agree

with the placement decision, he or she may request that the

child’s attorney review the decision to determine if the decision is in the child’s best interest.11 If the child’s attorney determines the decision is not in the child’s best interest, within

14 days after the date of the written decision, the attorney must

petition the court that placed the child out of the child’s home

for a review hearing.12 The court must begin the review hearing not more than seven days after the date of the attorney’s

petition and must hold the hearing on the record.13



In re COH, ERH, JRG &amp; KBH

The Michigan Supreme Court acknowledged the timeline

in In re COH, ERH, JRG &amp; KBH, considering the interplay between the relative placement preference of MCL 722.954a in

the context of a petition to appoint a guardian under MCL

712A.19c.14 After marshalling the pertinent statutory provisions, the Court held that “MCL 722.954a applies from the

moment a child is removed from his or her parents’ care, i.e.,

before any placement decision is made, and, consequently, the

requirements of MCL 722.954a are intended to guide the DHS’s

initial placement decision.”15 The Court further held that “[t]he



[The supervising agency] must

give “special consideration

and preference to a child’s

relative or relatives who are

willing to care for the child,

are ﬁt to do so, and would

meet the child’s developmental,

emotional, and physical needs.”
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a subject not explored in this brief article.19 The more judicious and equitable course of action would appear to be deference to the plain language of MCL 722.954a and In re COH

and strictly conﬁning the relative placement preference within

the time frame set forth in MCL 722.954a. Beyond that time,

forward-looking permanency placement considerations should

outweigh backward-looking relative placement considerations,

and the former should be given paramount consideration over

the latter as being in the child’s best interest, as well as in conformity with state and federal law and policy. Q



preference for placement with relatives is also expressly preserved throughout the review process established in former

MCL 722.954a(2) and (3).” 16 “However, the review process is

limited to a narrow time period: the request for documentation of the reasons for the placement decision must be made

within 5 days of receiving the placement decision, the potential petition for a review hearing must be made within 14 days

of the written decision, and the review hearing must be held

within 7 days after the petition.”17 Thus, the Court concluded

that “there is no indication within the statutory language of

MCL 722.954a that the Legislature intended that the preference

for placement with relatives exists beyond the time frame identiﬁed within MCL 722.954a.”18



Exalting relative preference over permanence

Notwithstanding the plain language of MCL 722.954a and

the clear holding of In re COH, some decision-makers apply

the relative placement preference well beyond the time frame

set forth in MCL 722.954a. Not only does such a practice wholly

ignore the plain language of MCL 722.954a and In re COH,

it impermissibly exalts the relative placement preference over

permanency planning goals—including the paramount consideration of best interests of the child. Stated another way,

ignoring the plain language of MCL 722.954a and In re COH

and applying the relative placement preference beyond the

time frame set forth in MCL 722.954a allows the rights of relatives to encroach upon the rights of those involved in the

child’s permanent placement.

This practice would also seem to violate the Separation of

Powers Doctrine by judicial encroachment upon and usurpation of the exclusive policymaking powers of the legislature,
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Michigan Indian Family

Preservation Act at Seven Years

By Norika L. Kida Betti and Cameron Ann Fraser



I



n January 2013, Michigan enacted the Michigan Indian

Family Preservation Act (MIFPA),1 a state version of the

Indian Child Welfare Act (ICWA).2 Passed in 1978, ICWA

is a remedial statute designed to protect native families and

ensure that native children remain connected to their communities through heightened protections and burdens of proof

in child welfare proceedings. ICWA came in response to overwhelming evidence that states were removing an alarmingly

high percentage of Indian children from their families and

tribal communities for placement with non-Indian families and

institutions.3 MIFPA’s goals were to incorporate the heightened

federal standards into Michigan law, integrate federal requirements with state procedures and law, and provide state law



guidance on some of the ambiguous or missing provisions of

the federal act.4 Since MIFPA’s enactment, the federal government has twice updated its nonbinding guidelines and has

enacted binding federal regulations.5 These newer federal

authorities provide guidance for interpreting ICWA, but they

are not binding as to MIFPA.6

In the seven years since MIFPA was enacted, Michigan

appellate courts have issued 11 relevant published opinions:

three cover orders removing children from the care of their

parents,7 ﬁve cover orders that terminated parental rights,8

and four cover post-termination issues.9 The courts have not

had to regularly dive into distinctions between state and

federal laws because the protections offered have been in
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At a Glance:

When differences arise between the Michigan Indian

Family Preservation Act, the Indian Child Welfare Act,

and regulations, the provision that is most protective

of parents’ rights should apply.

When inconsistences arise involving provisions

that do not concern the rights of parents, the

courts should continue to follow the Michigan Indian

Family Preservation Act’s stricter provisions.



harmony. However, although state and federal authorities were

created with the goal of protecting native families and communities, differences between them have led Michigan courts

on occasion to grapple with which law controls.

When differences arise between state and federal authorities, the provision that is most protective of parents’ rights

should apply. ICWA provides:

In any case where State or Federal law applicable to a child

custody proceeding under State or Federal law provides a

higher standard of protection to the rights of the parent or

Indian custodian of an Indian child than the rights provided

under this subchapter, the State or Federal court shall apply

the State or Federal standard.10

Therefore, when the federal authority is more protective of

parental rights, that authority should apply. For example, ICWA

provides consideration of parental preference for placement:

“Where appropriate, the preference of the Indian child or parent shall be considered: Provided, that where a consenting

parent evidences a desire for anonymity, the court or agency

shall give weight to such desire in applying the preferences.”11

MIFPA provides no similar provision. However, because this

subsection of ICWA is protective of parental rights, it continues to apply despite its absence from MIFPA.

Michigan courts have consistently decided cases concerning

parents’ rights based on the higher standards afforded under

MIFPA. The Michigan Supreme Court addressed one area where

MIFPA standards exceed those under ICWA, explaining:

ICWA sets a ﬂoor, establishing the minimum national standards that must be met before an Indian child may be removed from his or her family in the context of child protective proceedings. 25 USC 1902. MIFPA similarly provides

special protections when an Indian child is involved in certain proceedings in Michigan courts. Sometimes the protections afforded under MIFPA are greater than those provided

under ICWA, as with the issue we consider today: when may

the parent of an Indian child withdraw consent to the termination of parental rights.12



The Court further explained that under MIFPA a parent has the

right to withdraw consent to termination of parental rights for

purposes of adoption at any time before entry of a ﬁnal order

of adoption while under ICWA,13 and the parent’s right to withdraw consent ends upon “entry of a ﬁnal decree of termination or adoption, as the case may be....”14 This statutory protection for parents can be found in MIFPA, but is not provided

for in ICWA as the Michigan Court of Appeals had previously

determined in In re Kiogima.15

When presented with differing standards under ICWA and

MIFPA in situations not involving parents’ rights, such as posttermination requests to transfer a case to tribal court, the Michigan Court of Appeals has also relied on the stricter provisions

of MIFPA. In In re Spears, the Court’s decision turned on the

less ﬂexible standards of MIFPA rather than the more ﬂexible

ICWA and federal regulations when resolving a question of

what constitutes good cause to deny transfer to a tribal court.

The Court noted that “[u]nlike the ICWA, the MIFPA provides

circuit courts with a clear and unambiguous standard for determining what constitutes ‘good cause to the contrary’ when

considering a petition to transfer an Indian child custody case

to a tribal court.”16 In addition, Spears provided an opportunity for the Court to analyze a situation where the Bureau of

Indian Affairs (BIA) guidelines and MIFPA were not in harmony. Applying MIFPA over the 1979 BIA guidelines that were

in effect at the time of the case, the Court noted:

Although the BIA guidelines provide separately that good

cause not to transfer a case to a tribal court may exist if a

request to transfer is made “at an advanced stage...and the

petitioner did not ﬁle the petition promptly after receiving

notice of the hearing,” BIA Guidelines at 67591, § C.3(b)(i),



Passed in 1978, ICWA is a

remedial statute designed to

protect native families and

ensure that native children
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the Michigan Legislature chose not to include timeliness of
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In In re KMN, the Michigan Court of Appeals similarly

rejected an argument that ICWA preempted MIFPA in a case

concerning placement preferences, ﬁnding MIFPA’s placement

preferences “did not stand as an obstacle” to ICWA’s stated

purpose and instead “endeavored to further protect the Indian

child’s Indian culture—a purpose consistent with ICWA.” 18
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C h i l d r e n’s L a w



Extraordinary Fees in

Court-Appointed Appeals

By Liisa R. Speaker



T



he U.S. Constitution guarantees the right to counsel.1

The guarantee applies not only in criminal cases, but

also to parents in child welfare proceedings.2 Tensions arise in court-appointed cases because county-adopted

pay rates may not equal “reasonable compensation,” but an attorney desiring a reasonable fee for work performed will have

to frame the request as an extraordinary fee arising from a

more-than-normal amount of effort. While extraordinary fees

are rarely requested in court-appointed child welfare cases,

recently there has been an uptick in requests for extraordinary fees and appeals from the denial of such fees. To date,



the appellate decisions regarding these requests have all arisen

in the criminal context; however, the principles involved in

these decisions apply just as forcefully to court-appointed

appeals in the child welfare context.



Appointed attorneys are entitled

to reasonable fees

The Michigan Supreme Court has declined to adopt a speciﬁc formula for calculating reasonable compensation for appointed attorneys.3 Reasonable compensation requires that
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At a Glance:

In court-appointed child welfare cases, extraordinary

fees are rarely requested. However, there has been

a recent uptick in requests for extraordinary fees and

appeals from the denial of such fees. When attempting

to show extraordinary fees, an attorney should attach

a detailed description of the work done and the reasons

why the matter required more care and diligence than

a normal court-appointed appeal.



the “compensation actually paid must be reasonable in relation to the representational services that individual attorneys

actually perform.” 4 (emphasis in original).

Attorney John Ujlaky has repeatedly attempted to increase

his fees in court-appointed appeals. Although he has been

mostly unsuccessful in getting additional fees, he has achieved

success for the bar by obtaining some law on reasonable fees

for court-appointed cases. Most signiﬁcantly, Ujlaky obtained an

order from the Michigan Supreme Court holding that “the trial

court shall either award the requested fees, or articulate on the

record its basis for concluding such fees are not reasonable.” 5

Bradley Hall, administrator of the Michigan Assigned Appellate

Counsel System (MAACS) commented that MAACS “encourages its roster attorneys to move for reasonable fees whenever

the trial court’s fee policy does not otherwise allow them.” 6

Attorney Mitchell Foster obtained a signiﬁcant published

decision from the Court of Appeals on this topic. In In re

Attorney Fees of Mitchell T. Foster,7 Foster was appointed to

represent the defendant in a plea-based conviction appeal.

He ﬁled an application for leave to appeal in the Court of Appeals that was denied for lack of merit presented. He then ﬁled

a petition for reasonable fees in the trial court to recover fees

for his time preparing the application. The trial court ruled that

because it is in a poor county, it could not afford to pay for

services that have “no merit” or grounds to be ﬁled. Foster

then appealed on the ground that the trial court cannot deny

him a reasonable fee for the work performed on the appointed

appeal. The Court of Appeals agreed with Foster and concluded that because there is no merit in the appeal does not

mean the attorney is not entitled to a reasonable fee. The Court

reversed the trial court’s decision and remanded the case to a

different trial judge to determine the reasonable fee.

Hall commented that “it’s important to remind the courts

that . . . difﬁcult and unpredictable work carries real ﬁnancial

risk for appointed counsel, and the courts should not be free

to avoid their constitutional obligations simply by adopting

policies that provide reasonable compensation only in the

rarest and simplest of cases.” 8



How to establish the need

for an extraordinary fee

In addition to the 2015 Supreme Court order in In re Attorney Fees of John W. Ujlaky, Ujlaky has obtained unpublished

opinions that provide instruction to other appellate attorneys

on how to meet the burden of proving extraordinary fees. In

In re Attorney Fees of John W. Ujlaky, decided in 2017, for example, Ujlaky submitted a request for extraordinary fees after

the Court of Appeals denied leave. The trial court awarded

him $300 but denied the rest of the request without reasoning.9

The paperwork that Ujlaky ﬁled shows he properly checked

the “motion for extraordinary fees” box on the MAACS form.

This box also requests that a motion be attached; instead of

a motion, Ujlaky provided an itemized copy of the billing.

After the trial court denied his request, Ujlaky ﬁled a motion

for reconsideration in the trial court, stating that “a course of

conduct was developed, which required extensive legal research.” The trial court denied the motion to reconsider, ﬁnding that Ujlaky did not show that the trial court committed

palpable error or abused its discretion. Ujlaky then appealed

the denial of fees to the Court of Appeals, which afﬁrmed the

trial court’s decision.

In Ujlaky, decided in 2017, the Court of Appeals laid out rules

that must be adhered to for extraordinary fees to be awarded:

• The box requesting extraordinary fees on the county’s

fee request form must be checked and a conforming

motion must be attached.10 This puts the burden of

proof on the party requesting fees to show the extraordinary circumstances associated with the case leading

to the higher request.11

• The reasonableness of the fees depends on “the totality of special circumstances applicable to the case

at hand.” 12



[A]n attorney desiring a

reasonable fee for work

performed will have to

frame the request as an

extraordinary fee arising

from a more-than-normal

amount of effort.
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• The party requesting fees must show beyond a simple

recitation of their proposed billing why extraordinary

fees are reasonable.13

• There must have been an abuse of discretion by the

trial court.14

The Court of Appeals held that Ujlaky was unable to recover

extraordinary fees beyond the court-appointed cap because

“he did not attach a conforming motion for extraordinary

fees. The billing statements did not provide the legal framework for his request or apply the relevant facts to that framework for purposes of determining whether his requested fees

were reasonable.”15 Thus, Ujlaky failed to meet his burden.

In In re Attorney Fees of Mitchell T. Foster, the Supreme

Court reversed the Court of Appeals’ decision denying Foster

extraordinary fees.16 In that case, Foster had to review more

than 2,000 pages of ﬁnancial records and spent a signiﬁcant

amount of time consulting with a defense expert witness.

Foster’s client eventually entered a no-contest plea. As noted

by the dissenting opinion in the Court of Appeals, the county

denied the fee request based on the county’s budgetary constraints, asserting that most of the work was unnecessary since

the defendant took a plea and the county had already authorized payment of $500, which was $115 more than the county

rate for a criminal plea.17 Foster requested extraordinary fees

for the work he performed, using the county’s hourly rate of

$45 per hour. The county also authorized Foster to hire and

pay a ﬁnancial expert $12,500 to assist in the case. As Judge



Elizabeth Gleicher noted in her dissent, “[a]n extraordinary

fee analysis should not pit a lawyer’s appropriate and effective efforts against a court’s budget...”18 The Supreme Court

remanded to the trial court for further proceedings on the

extraordinary fee request.

The Court of Appeals allowed a request for extraordinary fees to move forward in In re Attorney Fees of Kenneth

Malkin.19 After winning at trial, attorney Malkin submitted a

request for fees beyond the $5,850 awarded by the trial court

for 90 hours of work. Malkin showed that he worked 151 hours

and was entitled to an additional $3,965 based on the county’s hourly rate of $65 per hour. Once again, the Court of Appeals reversed the denial of fees and reminded that if a trial

court does not award fees, it must articulate on the record its

basis for concluding the fees are not reasonable. An “extensive analysis by the court is not required but it must indicate

how the claimed hours are being adjusted.” 20 The efforts of

Ujlaky, Foster, and Malkin have given court-appointed appellate attorneys some guidance as to what the courts expect

when extraordinary fees are requested. These explanations

may pave the way for court-appointed appellate attorneys to

be able to recover more of the fees they so often deserve.



Lessons learned from the MAACS pilot project

MAACS has been working on a pilot project to make this

process clearer and assure that criminal defendants are being

provided effective assistance of counsel in their appeals. The
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Attorneys requesting the

fees carry the burden of

proof; they must show why

they deserve a fee above

the capped amount.

fee request form for the pilot project clearly states that the

“request for fees beyond the maximum must be accompanied

by a motion explaining why the case reasonably required

additional effort.” 21 In addition, the form helps identify what

might qualify as an extraordinary fee by stating that “potential grounds for excess fees include, but are not limited to,

lengthy trials, complex legal issues, fact investigation, and trial

court litigation.” 22

Whether a similar pilot project could be implemented in the

child welfare arena has been a topic of discussion. Reasonable

and extraordinary fees are even more imperative in child welfare cases as the court-appointed system for termination appeals generally provides even lower fees than court-appointed

criminal appeals, and the appointment process is done at the

county level without statewide uniform standards. Without

uniform standards, navigating the appointed fees system can

be daunting, as even neighboring counties may use completely

different systems and procedures. While most counties tend

to stay within the range of $50–$75 an hour, with some counties dropping as low as $30 an hour, almost all of them differ

as to whether they have a cap on attorney fees, the amount

of the cap, and at what point in the process the attorneys may

submit their itemized bills. Some counties cap the fees for a

termination appeal at $1,500, others are even lower at $750,

and many counties do not have a cap at all as long as the

attorney uses the court-approved rate.23 Even the State Court

Administrative Ofﬁce does not have a standardized procedure

for requesting reasonable or extraordinary attorney’s fees in

appointed child welfare cases at either the trial court or the

appellate level, nor does it maintain a list of all the counties

and the various pay rates.



Conclusion

There are options—albeit impractical—for obtaining extraordinary fees. Attorneys requesting the fees carry the burden of proof; they must show why they deserve a fee above

the capped amount. An appointed appellate attorney could

ask another attorney in the same area who does similar work

to review what work needed to be done in the matter and



testify as to the necessity and reasonableness of the extraordinary fees requested. However, ﬁnding another qualiﬁed attorney willing to testify on the matter can be difﬁcult. When

attempting to show extraordinary fees, an attorney should

attach a detailed description of the work done and the reasons why the matter required more time than a standard

court-appointed appeal. Q

Liisa R. Speaker practices exclusively in the

ﬁeld of appeals, particularly child welfare and

family law appeals. She has advocated for reasonable fees in many court-appointed child welfare appeals and has trained judges and attorneys on child protection proceedings. She also

moderated a session at the 2019 Michigan Appellate Bench Bar Conference on obtaining a

reasonable fee in court-appointed child welfare appeals.
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Banishing Juvenile

Solitary Conﬁnement

A Call to Reform Michigan’s Practices

By Deborah Paruch



T



he well-publicized case of Kalief Browder illustrates

the devastating effects of solitary conﬁnement on the

many juveniles who are subjected to this treatment in

the United States each year. On the evening of May 15, 2010,

16-year-old Kalief and his friend were on their way home from

a party when they were arrested for robbery.1 Unable to post

bond, Kalief remained in jail following his arraignment. He

was eventually transferred to the Rikers Island jail where he

spent more than three years awaiting trial. During this time,

he turned down several plea offers, consistently maintaining

his innocence. He was released from jail in 2013 at the age of

20, when his case was dismissed for lack of evidence.2

More than two years of Kalief’s imprisonment was spent in

solitary conﬁnement. He attempted suicide several times. His



attempts continued after his release; he ultimately succeeded

in 2015 when he hung himself at his parents’ home.3 In 2016,

President Obama announced a ban on solitary conﬁnement

for juveniles in federal prisons, citing Kalief’s suicide and his

“constant struggle to recover from the trauma of being locked

up alone for 23 hours a day.” 4

This article addresses the practice of subjecting juveniles

to solitary conﬁnement and its shattering effects on mental

health. It presents the current state of national and international law on this issue and shows that Michigan’s current

practice of subjecting juveniles to extended periods of isolation violates international law, contradicts current trends in

state and federal law, and is contrary to evolving standards

of decency.
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At a Glance:

The practice of subjecting juveniles to solitary

conﬁnement has been shown to have devastating

effects on their mental health. This article presents

the current state of national and international law

on this issue and shows that Michigan’s current

practice of subjecting juveniles to extended periods

of isolation violates international law, is against

the current trends in state and federal law, and is

contrary to evolving standards of decency.



The practice

Solitary conﬁnement is deﬁned as the physical and social

isolation of an individual within a single cell for 22½ to 24

hours per day, with any remaining time generally spent in a

barren yard or cage.5 There are two main classiﬁcations: punitive segregation employed as punishment, and administrative

segregation employed when a prisoner is considered a safety

risk.6 The conditions vary, but three factors are present in all

solitary conﬁnement schemes: “social isolation, reduced activity and environmental input, and loss of autonomy and control over almost all aspects of daily life.” 7 The resources that

inmates receive while in solitary conﬁnement are at the discretion of the individual facilities and the ofﬁcers.8 While some

facilities allow inmates to use books or self-educational materials, others deny access to these materials.9

Human Rights Watch and the American Civil Liberties

Union report that “solitary conﬁnement of youth is, today,

a serious and widespread problem in the United States.”10

These groups estimate that more than 95,000 youths were

held in prisons and jails in 2011. They also report that a large

percentage of these facilities use solitary conﬁnement for

extended periods. A 2012 survey from Texas found that most

jails held juveniles in solitary conﬁnement for six months to

more than a year.11



who stood the ordeal better were not generally reformed, and

in most cases did not recover sufﬁcient mental activity to be

of any subsequent service to the community.13

Recent studies consistently report the psychological and

physical effects of solitary conﬁnement on prisoners.14 These

symptoms and problematic behaviors include “[n]egative attitudes and affect, insomnia, anxiety, panic, withdrawal, hypersensitivity to stimuli, ruminations, cognitive dysfunction,

hallucinations, loss of control, irritability, aggression and rage,

paranoia, hopelessness, lethargy, depression, a sense of impending emotional breakdown, self-mutilation, and suicidal

ideation and behavior.”15

The effects of solitary conﬁnement on juveniles is even

more alarming. Because adolescents’ brains are still developing, they are particularly susceptible to the damaging effects

of solitary conﬁnement.16 A United States Attorney General

task force reported:

Nowhere is the damaging impact of incarceration on vulnerable children more obvious than when it involves solitary

conﬁnement.... [J]uveniles experience symptoms of paranoia,

anxiety, and depression even after very short periods of isolation. Conﬁned youth who spend extended periods isolated

are among the most likely to attempt or actually commit suicide. One national study found that among the suicides in

juvenile facilities, half of the victims were in isolation at the

time they took their own lives, and 62 percent of victims had

a history of solitary conﬁnement.17

Modern neuroscience research, utilizing MRI and fMRIs,

has signiﬁcantly advanced our knowledge of how the brain

develops and matures during adolescence.18 Less is known

about how deprivation of stimulation during adolescence affects the normal development of the brain. However, research

shows that brain cells are wired to react to environmental conditions and can die in extreme settings such as long periods

of solitary conﬁnement19 and “even a few days of solitary conﬁnement will predictably shift the [brain’s] electroencephalogram (EEG) pattern toward an abnormal pattern characteristic of stupor and delirium.”20 Scientists have opined that there



The effects of solitary confinement

The deleterious effects of solitary conﬁnement were recognized in the United States soon after the Pennsylvania legislature authorized solitary conﬁnement cells in 1790. Jurists

referred to the practice as “a greater evil than certain death.”12

In 1890, United States Supreme Court Justice Samuel Freeman

Miller, summarizing 100 years of experience with solitary conﬁnement, stated:

A considerable number of the prisoners fell, after even a short

conﬁnement, into a semi-fatuous condition, from which it

was next to impossible to arouse them, and others became

violently insane; others still, committed suicide; while those



Because adolescents’ brains

are still developing, they

are particularly susceptible

to the damaging effects

of solitary conﬁnement.
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is “[g]ood reason to suspect that harsh conditions such as solitary conﬁnement impair brain development during [adolescence].”21 Furthermore, neuroscience research on animal subjects has demonstrated that because adolescence is a time

of increased neuronal and hormonal reactivity to stress, adolescent animals may be particularly sensitive to social isolation, resulting in long-lasting effects on brain structure

and function.22



Law and policy

International law

The United Nations pronounced solitary conﬁnement of

adolescents to be cruel, inhuman, or degrading treatment

in its 1990 Guidelines for the Prevention of Juvenile Delinquency, known as the Riyadh Guidelines.23 This position was

reasserted by the Special Rapporteur on Torture in his report

to the General Assembly in 2011, where he called for an absolute ban on solitary conﬁnement for juveniles.24 These positions were reafﬁrmed in December 2015 in the Nelson Mandela Rules, which deﬁne solitary conﬁnement as “22 hours or

more a day without meaningful human contact” and prohibit

solitary conﬁnement for more than 15 consecutive days.25



United States law

Federal administrative and professional responses

Federal agencies and professional organizations have come

out against solitary conﬁnement of juveniles. In 2016, President Obama issued an Executive Order banning the use of

punitive solitary conﬁnement on juveniles in federal prisons 26

following the Department of Justice’s recommendation that juveniles should not be subjected to isolation except as “a temporary measure in response to an act of serious violence.”27

Professional groups have also called for an end to this practice. The American Academy of Child and Adolescent Psychiatry issued a 2012 policy statement opposing the solitary conﬁnement of juveniles.28 In 2017, the American Bar Association’s

Criminal Justice Section called on legislative bodies and governmental agencies to end solitary conﬁnement of adolescents

except in cases of immediate harm.29 In 2018, the Association

of State Correctional Administrators called for the reduced use

and reform of the system of administrative segregation.30

The states’ experience

Recently, many states have passed laws limiting the use of

solitary conﬁnement of juveniles. Twenty-six states currently

prohibit punitive solitary conﬁnement, while ﬁfteen states

limit the time an adolescent may spend in punitive conﬁnement.31 Other states have passed more comprehensive restrictions on this practice, including Colorado, California, and

New Jersey.32



Michigan is one of only seven states with no restrictions on

solitary conﬁnement of adolescents.33 Michigan Department

of Corrections policies provide that prisoners can be held in

administrative solitary conﬁnement for any length of time

and are permitted to leave their cells for only one hour per

day. They are not allowed calls or visits from friends or family.34 The policies do not distinguish between juveniles and

adult prisoners. The department does not keep statistics on

juveniles in solitary conﬁnement.35

Litigation and constitutional challenges

Civil rights litigation has had some impact on the use of

solitary conﬁnement. Cases in New York, Mississippi, Ohio,

and Illinois have resulted in settlements or judgments limiting

the use of this practice on juveniles.36 However, constitutional

challenges have had less success. Although the Supreme Court

has recently found violations of the Eighth Amendment with

respect to juvenile sentencing,37 it has not decided an Eighth

Amendment conditions-of-conﬁnement case involving juveniles. Furthermore, no other federal court has sustained a

categorical challenge to the practice. Traditionally, courts

held that isolation and the lack of environmental stimulation,

absent evidence of actual physical harm, is not a serious

enough deprivation to give rise to an Eighth Amendment violation.38 However, a growing number of courts have split from

this view, recognizing that social interaction and environmental stimulation are basic human needs that are cognizable

under the Eighth Amendment.39 Some of these recent cases

involved juveniles.40



Arguments and conclusion

Scholars and juvenile advocates argue that solitary conﬁnement of juveniles is cruel and unusual punishment. They

contend that juveniles are different from adults and merit different treatment. They cite to recent Supreme Court cases

holding that the death penalty and automatic life in prison

without parole for juveniles violates the Cruel and Unusual

Punishment Clause of the Eight Amendment.41 They also argue

that psychological harm, standing alone, is sufﬁcient to meet

the requisite legal test.

Advocates for abolishing this practice also argue that evolving standards of decency—as evidenced by international law,

federal administrative law, federal agency opinions, the opinions of professional organizations, and the current trends in

caselaw and state legislation—support the conclusion that the

practice violates these standards of decency. As former United

States Supreme Court Justice Anthony Kennedy recently remarked, “[T]he human toll wrought by extended terms of isolation long has been understood, and questioned....There are

indications of a new and growing awareness in the broader

public of the subject of corrections and of solitary conﬁnement in particular...consideration of the issues is needed.”42
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It is past time that Michigan legislators and prison ofﬁcials

address this issue and change the current policy to assure

humane treatment of Michigan’s imprisoned youth. Q

Deborah Paruch is a professor of law at the University of Detroit Mercy

School of Law.
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Reﬂections on

Representing Children

By Jennifer Pilette and Bill Ladd



H



aving been continuously engaged in the practice

of what was once labeled “kiddie law” or “criminal

law lite” for four decades allows us to reﬂect on

the transitions in both the child welfare and juvenile delinquency contexts.

Historically, there was little guidance for practitioners and

the trial courts in child welfare cases. Courts generally operated with a sense of placing the interests of the child ﬁrst, yet

the practice was often ad hoc and dependent on the professional rigor of the individual actors. Witness the tragedy of

In re AMB, where the Court of Appeals held that the trial

court had erred by withdrawing life support from a seriously

ill newborn child without notice to the parents or the child’s



assigned counsel.1 AMB demonstrated the dangers of the informality of practice in juvenile court proceedings.

In 2008, the federal courts became actively involved with

child welfare issues as the Eastern District of Michigan took

over supervision of many Michigan Department of Health

and Human Services (DHHS) practices with the settlement

agreement in Dwayne B. v Granholm, which later became

known as Dwayne B. v Snyder.2 The most recent report of

the court-appointed monitor indicates that DHHS had met

only 13 of the 74 required performance standards evaluated

in 2017.3 These results highlight the need for trained, experienced counsel to ensure that the terms of the settlement

are enforced statewide. Still, too often the lawyer-guardian
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ad litem is expected to serve the needs and wishes of the

court, DHHS, or both. Moreover, unlike adult criminal counsel, there is still no statewide system of child representation

or any standard for proper payment, leaving children’s counsel underpaid and overworked.4

On June 12, 2019, the Supreme Court in In re Ferranti 5 reversed its longstanding opinion in In re Hatcher.6 In so doing,

Michigan now explicitly allows collateral challenges to claimed

errors in the adjudication stage after parental rights termination. Although a clear victory for parents, this means that many

children awaiting adoption will be placed in legal limbo for

an extended period.

In our past 40 years of practice, with the exception of

United States Supreme Court decisions regarding juvenile life

sentences,7 there has been a steady march toward treating

delinquent children like adult criminals. Fears of “super predators” 8 and child “wilding” 9 altered our kinder, gentler, and

relatively rare Michigan juvenile waiver process. While the historic discretion of a seasoned juvenile jurist remains present

in the traditional waiver context,10 the rise of automatic waiver

(ceding to the prosecution the role of gatekeeper in certain aspects of waiver 11) and designation proceedings (the practice

of trying children as adults in the juvenile court itself 12) have

contributed to the criminalization of Michigan’s children.

So, too, in juvenile competency to stand trial, we have recently gazed through a more adult lens in viewing children’s

comprehension of their own role in the delinquency process.

The Michigan Juvenile Competency Statute13 evaluates questions of juvenile competency by juvenile rather than adult

norms, yet still fashions Michigan’s concept of children’s legal

comprehension akin to the adult competency standard.

When teaching law school, we stress that the legal system “treats children as children when it beneﬁts us as adults

and treats them as adults when it beneﬁts us as adults.” Nowhere is this more apparent than in the area of juvenile confessions where we evaluate children’s statements by the same

legal standard as we evaluate those of adults,14 often with

disastrous consequences.15

We teach law school with the hope that this area of legal

practice is ﬁnally coming of age, ripe for a new generation of

children’s counsel. Q
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Know Thy Reader:

Writing for the Legal Audience

By Bryan A. Garner

Editor’s note: This column originally appeared in the September 2009 issue of the

ABA Law Student Division’s Student Lawyer

magazine and is reprinted with permission.

ometimes a legal writer will say

to me, “You have to know your

reader.” It’s so true that it’s a

truism. And like many truisms,

it’s often misunderstood. That is, some writers seem to believe that individual readers

have a vast disparity of readerly characteristics, when in fact they’re generally much

like one another, and much like you and

me—on a bad day.

What can we safely say, in general terms,

about legal readers? Three characteristics

come to the fore: (1) They’re frightfully busy

and therefore impatient. (2) They’re hopeful for something useful in their work, but

they’re easily disappointed. (3) They’re professionally skeptical and, by nature, uncharitable. They’re skeptical because they’ve

been trained to think of contrary views, and

they know the argumentative strategies for

doing so. They’re uncharitable because they



S
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believe that accuracy with pertinent details

typiﬁes accuracy in other matters—that if

the details aren’t right, there’s little reason

to think that the larger points will be right.

Overshadowing all other characteristics

is their inescapable busyness. It matters not

whether you’re writing for a judge whom

you’re hoping to persuade or a supervising

lawyer whom you’re trying to help. Your

reader is harried, with too much to do in

too little time. Your task as a writer might

therefore seem hopeless. But it isn’t. You

must use this unavoidable reality to gain

some mastery of the writer-reader relationship. A sound understanding of legal readers can help you achieve that.



Characteristic #1:

Your reader is frightfully busy

and therefore impatient.

With prestige in everyday life come demands on one’s time. Important people are

busy, and the more important, the busier.

That’s an inevitable fact of life, and one that

Justice Clarence Thomas well understood

when he was writing briefs full-time. Here’s

what he told me in an interview: “When I

wrote briefs, I always assumed that judges

had other, more important things to read

than what I wrote....People are really busy,

and I wanted to make sure that the judge

saw mine.” As a result, he learned to be

brief and not to cram as many words on the

page as possible. He said that his prefer-



ence today, as a reader, is to pick up a 20page brief rather than the more typical

50-pager.

Hence brevity is part of what you must

achieve. Likewise economy: you must capsulize your message up front, without one

wasted syllable, even if the rest of the writing goes on for many pages. If it’s a ﬁvepage motion, state the essential message

concretely in the ﬁrst paragraph. If it’s a

25-page memo, distill the message on page

one, without abstraction. The rest serves

as backup.

Consider an example—a reply brief on

a motion to dismiss. A time-wasting version not written from the reader’s point

of view might open like this: “Now comes

Defendant Avogen Casinos, Inc. (‘Avogen’),

by and through its attorneys of record, Hall

&amp; Richards, 300 Main Street, Suite 280,

Miami, Florida 33101, and ﬁles this its Reply

to Gibson’s Response to Avogen’s Motion to

Dismiss, and respectfully states unto this

Honorable Court as follows.” That last part

purports to be courteous, but in fact the

whole thing is discourteous. It’s as if the

writer is shouting, “Skip this!”

A version that accounts for the reader

might begin with a straightforward title:

“Avogen’s Reply to Gibson’s Response to

Motion to Dismiss.” Then, immediately after, a fast start: “The fatal ﬂaw pervading

Gibson’s arguments is that she cites and

discusses speciﬁc-jurisdiction cases when

this Court is undeniably presented with a



[Y]ou must capsulize your message up front,

without one wasted syllable.
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Your readers will instantly start sizing you up

on many fronts . . . .



general-jurisdiction issue. But before clarifying that muddlement, Avogen must brieﬂy

set the facts right.”

If you really know your readers, you’ll

start fast—without inefﬁcient windups.



Characteristic #2:

Your readers are hopeful but fickle.

When they pick up what you’ve written, it’s probably with a sense of eagerness— even hope—that it will show a

strong command of ideas, a deft handling

of the language, and argumentative rigor.

That eagerness is easily dashed, and little

instances of poor judgment on your part

can cause the reader to turn on you. The

chief causes of disappointment will be carelessness (typos, poor citation form); vagueness (airy assertions that aren’t concretely

supported, raising the suspicion that you

don’t really get it); the indiscriminate inclusion of facts, without distinguishing

vital details from incidental ones; and

needless repetition.

Here’s the sobering fact: you can’t hide.

On page one, you show either that you’ve

grasped what you’re writing about or that

you don’t. And your reader will be sizing

you up almost instantly. Unlike the law

professors who question you Socratically,

you can’t hide the ball because there’s

no such thing as an effective hide-the-ball

memo or hide-the-ball brief. In law practice, such things are simply incompetent—

and your readers know it.



Characteristic #3:

Your readers are skeptical

and uncharitable.

Your audience has been trained in the

law. If you fail to address a critical point,

they’ll notice. They’re likely to see what

you’ve overlooked, so you must be really



thorough both in your approach to the

problem and in your research. You must

work through the complexities to arrive at

a simple, elegant solution to the problem.

Your readers will instantly start sizing

you up on many fronts: if you cite a case

but forget to include in the citation the court

that decided it or the year of the decision;

if you fail to include a pinpoint citation; if

you don’t know how to handle an ellipsis;

if you put “Inc.” after “Co.” (or, worse yet,

“Company”) in a case name; if you don’t

know when to capitalize “court”; if you

don’t know that “irregardless” is not a word

in good standing; or if you make other slipups—and the possibilities for error are

amazingly many—they’ll typically think less

of you as a writer. And by extension as an

advocate. (The errors mentioned here are

easily mended by following the rules in

The Bluebook and The Redbook.)

So there’s a lot going on at once in your

reader’s mind. If you’re a beginner uncomfortable with the niceties of legal writing,

much of the reader’s attention will be focused on you instead of your message—

and on how much progress you still need

to make and how best to convey that to

you. If you’re skillful, your reader’s thoughts

will be focused mainly on your message,

and only after the piece is completed will

the reader likely sigh and think about how

deft your handling of the material was.

Sometimes it is said that your best strategy is to mimic the writing style of your

readers. That may be true if you’re writing

for a consummate stylist—a rare situation

for most. It may also be the cold reality, to

some extent, if you’re ghostwriting. But it certainly isn’t true if you’re writing for a judge.

Almost everybody is more sophisticated as

a reader than as a writer. Similarly, we’re better in appreciating great talks, music recitals, and ballet performances than we are at

delivering them ourselves. Most of us would
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consider it laughable if a professional singer

tried to mimic how we sing on the assumption that “that’s what we must like.”

So your legal readers are impatient,

ﬁckle, and uncharitable. Writing for them

is entirely different from writing for your

mother, who would likely be cheering you

on, beaming with pride, and asking you

to read it aloud again. Your legal reader

isn’t your mother. Nor a kindhearted thirdgrade teacher. Nor a nurturing high-school

teacher. Your legal readers are likely to be the

most demanding ones you’ve ever had. Q

Bryan A. Garner (bgarner@lawprose.org), president of LawProse Inc. in Dallas, is the editor in

chief of Black’s Law Dictionary and an awardwinning author of many books on legal writing, including The Winning Brief (Oxford) and

Garner on Language and Writing (ABA). With

Justice Antonin Scalia, he is coauthor of Making

Your Case: The Art of Persuading Judges (West).
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Best Practices for

Consumer Bankruptcy Practitioners

By Stuart Gold

ull and complete disclosure

of a debtor’s ﬁnancial affairs

is the quintessential cornerstone of every bankruptcy ﬁling,1 a material failure of which may result

in denial of the very relief a debtor seeks—

the discharge of indebtedness.2 In an effort

to improve bankruptcy law and practice 3

and create a baseline for consumer 4 bankruptcy practitioners, Congress created as

part of the Bankruptcy Abuse Prevention

and Consumer Protection Act of 2005 an entity known as a debt relief agency.5 A debt

relief agency is deﬁned under the bankruptcy code 6 as any person who provides

“bankruptcy assistance” 7 to an “assisted person.” 8 Accordingly, it is essential that a consumer bankruptcy practitioner be aware of

the mandatory statutory requirements governing debt relief agencies before engaging

in the practice of bankruptcy law. These

statutory provisions include certain restrictions,9 disclosures,10 and requirements11 for

debt relief agencies. Additionally, the act imposes several mandatory requirements on

debtors seeking relief under the bankruptcy

code, including providing information and

documentation to the court,12 bankruptcy

trustee,13 and other parties in interest.14

By providing a framework to which all

consumer bankruptcy practitioners and their

clients must adhere, Congress has set the

bar and provided a foundation on which all



F
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participants in the bankruptcy process can

rely. Additionally, failure to meet these mandatory prescribed standards may result in a

malpractice action against practitioners who

do not engage in the requisite due diligence.



Reasonable investigation

With that in mind, those representing

consumer debtors are more than just collectors and conduits of documents and scriveners of bankruptcy forms and schedules.

Indeed, the bankruptcy code and rules require the debt relief agency to be an active

participant in the process.

The attorney’s signature on a petition,

pleading, or written motion shall constitute a certiﬁcation that the attorney has

performed a reasonable investigation into

the circumstances that gave rise to the

petition, pleading, or written motion; and

determined that the petition, pleading,

or written motion is well grounded in

fact; and is warranted by existing law or

a good faith argument for the extension,

modiﬁcation, or reversal of existing law

and does not constitute an abuse.15

Additionally, “[t]he signature of an attorney

on the petition shall constitute a certiﬁcation

that the attorney has no knowledge after

a reasonable inquiry that the information



in the schedules ﬁled with such petition

is incorrect.”16



Securing the right documents

To fulﬁll these statutory mandates and

not run the risk of sanctions, it is essential

that counsel for consumer debtors review

the client’s ﬁnancial documents as part of

the process of preparing the bankruptcy

petition and schedules. In doing so, counsel is not only fulﬁlling the statutory mandates, but also supplementing the debtor’s

own recollection of his or her ﬁnancial affairs and limiting the client’s exposure to

attempts made by creditors or the trustee to

deny the debtor’s bankruptcy discharge.17

The bankruptcy code requires the debtor

to provide to the trustee “payroll advices”

for the 60 days before the bankruptcy ﬁling

and income tax returns for the two previous

years.18 As part of their statutory duties, the

court-appointed bankruptcy trustees will review these documents for information relating to one-time bonuses, deductions for retirement accounts, bank depository accounts

or debit cards, payment of loans, etc.19 This

information will be used to match up with

what debtors disclose in their petitions and

schedules. Substantial and material underreporting of income or assets provides grounds

for denial of the debtor’s discharge.20



It is essential that a consumer bankruptcy

practitioner be aware of the mandatory

statutory requirements governing debt relief

agencies before engaging in the practice

of bankruptcy law.
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